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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  92-077-2] 

Pink  Boilworm  Quarantine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
quarantine  and  regulations  on  the  pink 
boilworm  to  remove  restrictions  on  the 
interstate  movement  of  okra  seed.  We 
have  determined  that  this  change  is 
warranted  because  of  the  development 
of  new  seed-sorting  technology,  which 
allows  the  detection  and  separation  of 
webbed  seed  containing  the  pink 
boilworm.  This  action  relieves 
restrictions  while  continuing  to  prevent 
the  artihcial  spread  of  the  pink 
boilworm. 

EFFECTIVE  DATE:  July  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  G.  Grefenstette,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA.  room 
644,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  (301)  436- 
6365. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  pink  boilworm  quarantine  and 
regulations  (contained  in  7  CFR  301.52 
et  seq.  and  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  artificial  spread  of  the  pink 
boilworm  {Pectinophora  gossypiella 
Saund.).  A  dangerous  insect  harmful  to 
cotton,  okra,  and  certain  other  plants, 
the  pink  boilworm  is  not  widely  present 
or  distributed  in  the  United  States.  The 
regulations  quarantine  States  of  the 
United  States  infested  with  pink 


boilworm  and  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  States.  Prior  to  publication 
of  this  document,  §  301.52(b)  of  the 
regulations  listed  as  a  regulated  article 
all  parts  of  okra  plants,  except  canned 
or  fiozen  okra,  and  except  firesh,  edible 
Jfiiiits  of  okra  destined  for  certain  States 
during  certain  time  periods. 

On  April  19, 1993,  we  published  in 
the  Federal  Register  (58  FR  21 113- 
21114,  Docket  No.  92-077-1)  a  proposal 
to  amend  the  regulations  by  removing 
the  restrictions  on  the  interstate 
movement  of  okra  seed  by  adding  it  as 
an  exception  to  the  list  of  regulated 
articles  in  §  301.52(b). 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  May  19, 1993.  We 
received  one  comment  by  that  date.  The 
comment,  from  an  okra  seed  producer, 
was  in  favor  of  our  proposal  as  written. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Implementation  of  this  rule  in  less  than 
30  days  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  Planning  for  the 
shipping  season  for  okra  seed  is  in 
progress.  Making  this  rule  effective  in 
less  than  30  days  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  during  this  year’s 
shipping  season.  Therefore,  the 
Administrator  of  APHIS  has  determined 
that  this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 


regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  rule  on  small  entities. 

The  Secretary  of  Agriculture  is 
authorized  under  the  Plant  Quarantine 
Act  and  the  Federal  Plant  Pest  Act  to 
promulgate  regulations  prohibiting  or 
restricting  the  movement  of  plant  pests 
or  products  or  other  articles  into  the 
United  States  or  interstate  to  prevent  the 
introduction  or  dissemination  of  such 
plant  pests.  This  rule  primarily  affects 
domestic  okra  seed  producers. 

This  rule  removes  restrictions  on  the 
interstate  movement  of  okra  seed  from 
regulated  areas  in  Arizona,  Arkansas. 
California,  Louisiana,  Mississippi,  New 
Mexico,  Oklahoma,  and  Texas.  Prior  to 
publication  of  this  rule,  all  okra  seed 
produced  in  regulated  areas  in  these 
States  had  to  be  fumigated  before  being 
moved  interstate.  There  are  5  to  10 
farmers  within  the  regulated  areas  in 
these  States  who  produce  about  95 
percent  of  all  the  okra  seed  in  the 
United  States.  Of  this  okra  seed,  90  to 
95  percent  is  shipped  interstate. 

Based  upon  ol^a  seed  production 
only,  all  the  farmers  could  be 
considered  small  businesses;  however, 
only  two  or  three  of  those  fanners  can 
be  considered  "small”  entities  based 
upon  their  total  farming  income.  For  the 
majority,  okra  seed  production  is  only  a 
small  part  of  their  total  production. 

This  rule  saves  okra  seed  producers 
both  time  and  money.  The  savings  can 
include  the  cost  of  chemicals  (for 
example,  methyl  bromide  for 
fumigation),  facility  maintenance,  and 
USDA  inspection  and  transportation. 
Most  of  the  farmers  maintain  fumigation 
facilities  on  site.  At  least  one  farmer 
transports  seed  to  a  facility  for 
fumigation  under  APHIS  supervision.  In 
either  case,  removal  of  the  restriction  on 
okra  seed  results  in  time  savings. 
Although  the  exact  amount  of  time  is 
hard  to  quantify,  the  affected  farmers 
save  the  time  associated  with 
transporting  seed  for  fumigation  or 
waiting  for  a  USDA  representative  to 
oversee  the  fumigation.  Depending  upon 
the  availability  of  a  USDA 
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representative,  a  fanner  could  wait  an 
additional  3  weeks  to  move  the  okra 
seed  interstate.  The  fumigation  process 
itself  takes  about  3  days,  with  costs 
estimated  at  $200  to  $300  per 
fumigation  for  time  and  equipment. 

A  large  okra  seed  producer  (owning 
300  acres  that  produce  between  240,000 
to  360,000  pounds  per  year)  could  save 
several  thousand  dollars  a  year 
(including  $1,000  to  $1,500  per  year  in 
trucking  costs).  Actual  cost  savings  will 
vary  depending  upon  the  size  of  the 
crc^  and  the  number  of  fumigations 
needed  to  cover  the  entire  crop. 

In  1991,  one  fumigation  facility  in 
Oklahoma  treated  227,400  pounds  of 
okra  seed.  The  estimated  direct  cost  to 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  the  okra  se^ 
producers  who  used  the  facility  was  no 
more  than  $10,000.  The  okra  seed 
producers  who  have  on-site  fumigation 
facilities  will  likely  save  a  similar 
amount  of  money.  Therefore,  based 
upon  eight  producers  each  saving  a 
maximum  of  $10,000,  the  total  savings 
to  the  okra  seed  producers  could  be  a 
maximum  of  $80,000. 

Another  considmetion  is  the  risk  that 
fumigating  with  methyl  bromide  can  kill 
the  germinating  capabilities  of  the  okra 
seed  if  it  is  not  allowed  to  dry 
sufficiently.  This  happens  occasionally, 
causing  more  than  $2,000  in  losses  per 
occurrence.  The  same  losses  can  occur 
if  the  fumigation  equipment 
malfunctions,  possibly  destroying  the 
okra  seed  crop.  There  have  be^ 
instances  where  the  equipment  has  not 
functioned  properly,  and  the  seed  was 
saved  from  destruction  cmly  by 
precautionaiy  measures. 

Additionally,  because  the  farmers 
must  delay  harvesting  to  allow  the  seed 
to  dry  to  a  low  moisture  content  before 
fumigation,  some  of  the  crop  may  be 
destroyed  in  the  field  during  the 
harvesting  process.  This  can  amount  to 
a  loss  of  about  $30  to  $50  per  acre, 
depending  upon  the  yield  per  acre  and 
the  weather.  The  potential  loss  to  a 
farmer  with  300  acres  can  average  about 
$9,000  to  $15,000  annually.  By 
removing  this  potential  loss  and  the 
$10,000  fumigation  cost,  this  rule  could 
result  in  a  maximum  possible  savings  of 
$25,000  per  farmer  per  year  ($200,000 
per  year  for  the  entire  industry). 

In  siunmary,  removing  the  restrictions 
on  okra  seed  will  benefit  farmers  by 
saving  them  both  time  and  money. 
Further,  all  affected  entities,  including 
seed  companies,  wholesalers,  retailers 
and  consumers,  will  benefit  ^m  the 
decrease  in  the  time  it  takes  to  market 
the  crop.  Since  about  95  percent  of  all 
okra  seed  is  produced  within  the 
quarantined  States,  competition  fiem 


other  farmers  outside  these  States  is 
virtually  nonexistent.  Thus,  any  adverse 
effects  caused  by  the  removal  of  the 
regulation  will  be  insignificant. 

Two  alternatives  to  the  provisions  in 
this  rule  were  considered.  We 
considered  removing  restrictions  on  the 
interstate  movement  of  only  okra  seed 
that  is  processed  using  the  new 
technology.  We  rejected  this  alternative 
because  nearly  all  okra  seed  is 
processed  today  using  equipment  that 
removes  webbed  okra  se^.  The  amount 
of  unprocessed  okra  seed  moving 
interstate  from  regulated  areas  to 
nonregulated  areas  is  insignificant  and 
poses  no  significant  pest  risk.  We  also 
considered  taking  no  action  and 
continuing  the  restrictions  on  the 
interstate  movement  of  okra  seed  from 
the  quarantined  States  of  Arizona, 
Arkansas,  California,  Louisiana, 
Mississippi,  New  Mexico,  Oklahoma, 
and  Texas.  This  alternative  was  rejected 
because  it  would  continue  an 
imnecessary  economic  burden  on  okra 
seed  producers  in  the  quarantined 
States.  Hiis  rule  allows  the  unrestricted 
interstate  movement  of  okra  seed  while 
preventing  the  dissemination  of  the 
pink  bollworm. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  AsslstaiM:e 
under  No.  10.025  and  is  subject  to 
Executive  Oder  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistmit  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  infrvmatian 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 


PART  301~DOMESnC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  150dd,  ISOee, 
ISOff;  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  In  §  301.52,  paragraph  (b)(10)(i)  is 
amended  by  removing  t^  word  “and”; 
paragraph  (b)(10)(ii)  is  redesignated  as 
paragraph  (b)(10)(iii);  and  a  new 
paragraph  (b)(10)(ii)  is  added  to  read  as 
follows: 

$301.52  Quarantine;  restriction  on 
intaratata  movamant  of  specified  raguiatad 
articles. 

***** 

(b)*  *  * 

(10)*  *  * 

(ii)  Okra  seed;  and 

***** 

Done  in  Washington,  DC,  this  16th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-17558  Filed  7-22-93;  8:45  am] 
BILUNQ  CODE  3410-S4-F 


7  CFR  Part  301 
[Dockat  No.  89-165-2] 

RIN0579-AA39 

Gypsy  Moth 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  revising  the  gypsy 
moth  quarantine  and  regulations  to 
incorporate  substantial  changes 
resulting  from  a  review  of  the 
regulations.  This  final  rule  changes 
certain  gypsy  moth  program  procedures, 
regulat^  areas,  regulated  articles,  and 
inspection  and  certification 
requirements.  'Hiese  dianges  are 
necessary  to  help  prevent  the  artificial 
spread  of  gypsy  moth. 

EFFECTIVE  DATE:  Final  rule  effective 
August  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  McCJovom,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  room  632,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  highly  destructive  pest 
of  forest  trees.  The  gjrpsy  moth 
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quarantine  and  regulations  (set  forth  in 
7  CFR  301.45  et  seq.  and  referred  to 
below  as  the  regulations)  quarantine 
certain  States  bi^use  of  the  gypsy 
moth,  establish  regulated  areas  within 
those  States,  and  restrict  the  interstate 
movement  from  regulated  areas  of 
regulated  articles  and  outdoor 
household  articles  (OHA’s),  in  order  to 
prevent  the  artificial  spread  of  gypsy 
moth. 

On  December  4, 1992,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  proposed  rule  in  the 
Federal  Register  (57  FR  57379-57390, 
Docket  No.  89-165-1,  referred  to  below 
as  the  proposed  rule)  that  proposed  to 
revise  the  gypsy  moth  regulations  by 
discontinuing  the  classifications  of 
high-risk  and  low-risk  regulated  areas, 
identifying  infested  areas  with  the  term 
“generally  infested  areas,”  adding 
further  restrictions  on  the  interstate 
movement  of  outdoor  household 
articles,  and  adding  trees  without  roots 
(for  example,  Christmas  trees)  to  the  list 
of  regulated  articles.  We  also  proposed 
changing  certain  inspection  and 
certification  requirements,  including 
those  applicable  to  interstate  movement 
of  logs  and  pulpwood. 

We  solicited  comments  concerning 
ovu  proposal  for  a  60-day  comment 
period  ending  February  2, 1993.  We 
received  11  comments  by  that  date. 

They  were  from  producers  of  regulated 
articles.  Federal  and  State  agencies,  and 
individuals.  We  carefully  considered  all 
of  the  comments  we  received.  The 
comments  and  changes  we  made  based 
on  them  are  discussed  below  by  topic. 
Comments  and  Re^onses 

Comment:  APHIS  should  change  the 
part  of  the  definition  of  “effectively 
diminishing”  in  proposed  §  301.45-1 
that  reads  “average  number  of  gypsy 
moths  caught  per  trap  in  the  second 
delimiting  survey  is:  (1)  Less  than  10, 
and  (2)  less  than  the  average  number  of 
gypsy  moths  caught  per  trap  in  the  first 
survey”  to  read  “average  number  of 
gypsy  moths  caught  per  trap  in  the 
second  delimiting  survey  (when 
comparable  geographical  areas  and 
trapping  densities  are  used)  is:  (1)  Less 
than  *  *  *” 

Response:  We  agree,  and  have  made 
the  requested  change.  To  make  valid 
comparisons  of  trapping  results, 
comparable  geographic^  areas  and 
trapping  densities  are  needed. 

Comment:  APHIS  should  reconsider 
the  requirement  in  proposed  §  301.45-4 
that  regulated  articles  moved  through 
generally  infested  areas  must  be  “in  an 
enclosed  vehicle,  or  completely 
enclosed  by  a  covering  *  *  *”  Is  there 
data  to  support  fear  that  gypsy  moth 
larvae  attach  themselves  to  articles  in 


transit?  Covering  loads  could  be  an 
unjustified  burden  for  shippers  of  logs, 
pulpwood,  etc.  Consider  requiring 
instead  that  vehicles  carrying  regulated 
articles  through  generally  inmsted  areas 
must  accomplish  a  speedy  transit  with 
minimal  stops. 

Response:  Section  301.45—4  requires 
that  regulated  articles  moving  £rom  a 
nonregulated  area  through  a  generally 
infested  area  must  be  covered  only  if  the 
movement  occurs  during  the  months  of 
April  through  June.  Studies  of  gypsy 
moth  movement  patterns  indicate  that 
there  is  a  significant  risk  that  uncovered 
regulated  articles  may  become  infested 
with  gypsy  moth  during  these  months. 
While  direct  transit  wi&out  stops 
through  a  generally  infested  area  may  be 
nearly  as  effective  in  preventing  gypsy 
moth  attachment  as  covering  the 
articles,  it  is  much  harder  to  enforce 
direct  transit  than  it  is  to  enforce 
covering  of  regulated  articles.  Therefore, 
we  have  made  no  change  in  response  to 
this  comment. 

Comment:  APHIS  should  change  the 
requirement  in  proposed  §  301.45- 
5(a)(2)  that  an  inspector  issuing  a 
certificate  must  inspect  the  article  “no 
more  than  5  days  prior  to  the  date  of 
movement”  to  “no  more  than  5  days 
prior  to  the  date  of  movement  during 
the  months  of  April  through  August  (14 
days  prior  to  the  date  of  movement  finm 
September  through  March)."  This 
focuses  the  inspection  time  restriction 
on  the  time  of  year  when  larvae  may  be 
actively  moving.  There  is  no  need  for  a 
5-day  limit  during  the  rest  of  the  year 
when  gypsy  moth  is  in  the  e^  stage. 

Response:  We  agree  that  this  change 
could  reduce  the  burden  of  the 
regulations  on  some  business  activities 
and  private  individuals  without 
increasing  the  risk  of  spreading  gypsy 
moth.  We  have  made  the  requested 
change. 

Comment:  APHIS  should  change 
proposed  §  301.45-5(d),  which  allows 
qualified  certified  applicators  (QCA’s)  to 
issue  certificates  for  mobile  homes  and 
other  outdoor  household  articles,  to  also 
allow  QCA’s  to  issue  Umited  permits  for 
mobile  homes  in  situations  where  the 
QCA  is  not  able  to  search  all  possible 
hiding  places  of  egg  masses,  e.g.,  broken 
insulation  on  the  imderside  of  the 
mobile  home.  The  limited  permit  could 
call  for  reinspection  in  the  destination 
State  at  time  of  egg  hatch. 

Response:  Section  301.45-5(d)  allows 
QCA’s  to  issue  certificates  for  mobile 
homes  after  determining  that  the  mobile 
home:  (1)  Has  been  inspected  by  the 
QCA  and  foimd  to  be  free  of  any  life 
stage  of  the  gypsy  moth;  or  (2)  has  been 
treated  by,  or  treated  under  the  direct 
supervision  of,  the  QCA  to  destroy  any 


life  stage  of  the  gypsy  moth  in 
accordmce  with  methods  and 
procedures  prescribed  in  section  III  of 
the  Gypsy  Moth  Program  Manual.  We 
believe  it  is  reasonable  to  limit  QCA’s  to 
certifying  inspections  or  treatments  that 
they  actually  performed  or  supervised. 
We  do  not  believe  the  regulations 
should  authorize  QCA’s  to  issue  limited 
permits,  because  limited  permits 
involve  a  significant  level  of 
professional  judgment  and  coordination 
of  activities  with  State  and  Federal 
personnel  that  is  more  suitable  for 
inspectors  than  QCA’s.  Mobile  homes 
that  cannot  be  completely  inspected 
before  movement  could  be  treated  as  an 
alternative.  In  recognition  of  the  risks 
presented  by  mobile  home  movements, 
APHIS  personnel  and  cooperating  State 
personnel  monitor  mobile  homes  that 
arrive  in  tmregulated  areas  for  signs  of 
gypsy  moth,  particularly  during 
hatc^g  seasons,  to  the  extent  resoiiroes 
allow.  No  change  to  the  regulations  was 
made  in  response  to  this  comment. 

Comment:  APHIS  should  add  an 
exemption  from  regulation  for  “local 
movements” — any  regulated  articles 
moved  from  within  a  generally  infested 
area  to  just  outside  the  generally 
infested  area  (i.e.,  mov^  from  a  point 
in  a  generally  infested  area  within  25 
miles  of  the  boxmdary,  to  a  point  no 
more  than  15  miles  outside  the 
generally  infested  area).  The  boundary 
is  inherently  frizzy  due  to  natural 
spread,  and  local  movements  are  a 
significant  burden  to  people  living  near 
the  boundary. 

Response:  It  is  unfortunate  but 
necessarily  true  that  a  large  part  of  the 
burden  of  regulatory  activities  falls  on 
persons  near  the  boundaries  of  generally 
infested  areas.  Since  the  regulations 
attempt  to  limit  the  spread  of  gypsy 
moth,  the  boundary  areas  are  critic^ 
enforcemmit  areas.  Since  most  trips  are 
local  trips,  movements  from  just  inside 
a  boundary  to  just  outside  it  represent 
a  major  opportunity  for  gypsy  moth  to 
extend  its  range  through  incremental 
artificial  spread.  Therefore,  we  believe 
an  exemption  for  “local  movements” 
would  significantly  hamper  the 
effectiveness  of  the  regulations.  No 
change  was  made  in  response  to  this 
comment 

Comment:  Moving  companies  should 
not  be  allowed  to  issue  OHA  documents 
through  self-inspection;  only  the  owner 
of  the  articles.  Proposed  §  301.45-5(e) 
implies  that  moving  companies  may 
issue  OHA  documents. 

Response:  The  intent  of  the  proposed 
rule  was  that  moving  companies  would 
not  inspect  OHA’s  or  issue  OHA 
documents;  they  would  inform  the 
owners  of  OHA’s  of  regulatory 
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requirements  and  provide  them  with  an 
OHA  form,  and  the  owner  (or  a  QCA) 
would  inspect  the  articles  and  issue  the 
OHA  document.  The  language  in 
§  301.45-S(e)  of  this  final  rule  has  been 
revised  to  make  this  arrangement  clear. 

Comment:  QCA’s  should  send  copies 
of  the  OHA  document  to  the  APHIS 
Officer  in  Charge  in  the  origin  State,  not 
to  the  State  Plant  Regulatory  Official. 

Response:  We  agree,  and  nave  revised 
the  requirement  in  $301.45-8(c) 
concerning  copies  of  the  OHA 
document  accordingly.  The  APHIS 
Office  in  Charge  in  each  State  should 
have  primary  responsibility  for 
managing  paperwork  associated  with 
this  regulatory  program,  and  for 
transmitting  documents  to  State  officials 
as  necessary. 

Comment:  The  familiar  term 
“regulated  area”  should  be  used  instead 
of  the  designation  “generally  infested 
area”  when  referring  to  areas  regulated 
due  to  gypsy  moth. 

Response:  We  avoided  using  the  term 
“regulated  area”  due  to  the  need  to 
distinguish  areas  subject  to  these 
regulations  from  areas  subject  to  Federal 
programs  for  other  pests,  various  State 
programs,  and  isolated  gypsy  moth 
infestations  not  subject  to  these 
regulations,  all  of  which  are  sometimes 
called  “regulated  areas.”  No  change  was 
made  in  response  to  this  comment. 

Comment:  Exempting  “eradication 
areas”  frt)m  being  classified  as  generally 
infested  areas  is  bad  policy,  since  they 
do  present  risk.  Such  areas  are  so  few 
that  the  regxilatory  effort  to  include 
them  as  generally  infested  areas  would 
be  insignificant. 

Response:  The  number  and  location  of 
isolated  areas  where  gypsy  moth 
infestations  erupt  and  are  eradicated 
change  frequenUy.  We  do  not  believe 
the  time  requirements  of  the  rulemaking 
process  would  allow  us  to  keep  a 
current  list  of  such  areas  in  the 
“generally  infested  areas”  list  of  the 
regulations,  and  we  do  not  believe 
listing  them  would  significantly  reduce 
risks  that  are  already  addressed  by  an 
eradication  effort.  If  the  risks  presented 
by  an  isolated  infestation  develop  to  the 
point  where  the  area  should  be  covered 
by  these  regulations,  the  provisions  of 
§  301.45-2(c).  “Temporary  designation 
of  areas  as  generally  infested  areas,” 
allow  APHIS  to  immediately  designate 
the  area  as  a  generally  infested  area,  and 
add  the  area  to  the  printed  regulations 
later.  No  change  was  made  in  response 
to  this  comment. 

Comment:  The  definition  of  general 
infestation  depends  on  finding  one  or 
more  effi  masses  in  a  10-minute  walk. 

It  should  also  use  trapping  catches  in 
the  area. 


Response:  We  agree  that  a  continuing 
pattern  of  trapping  catches  in  an  area  is 
a  valid  indicator  that  an  area  may  be 
generally  infested.  Multiple  catches  of 
adult  gypsy  moths  at  multiple  trapping 
locations  in  an  area  may  indicate  the 
presence  of  a  low  level  infestation  even 
if  a  walk-through  egg  mass  survey  has 
negative  results.  We  believe  that  if  an 
area  has  positive  trapping  results  for  2 
or  more  years,  APHIS  should  consult 
with  the  appropriate  State  regulatory 
officials  to  determine  whether  the  area 
should  be  listed  as  generally  infested 
despite  negative  results  from  the  walk¬ 
through  egg  mass  survey.  Therefore,  we 
are  changing  the  definition  of  “general 
infestation”  to  include  the  following: 
“The  detection  of  gypsy  moth  through 
multiple  catches  of  adult  gypsy  moths  at 
multiple  trapping  locations  in  the  area 
over  a  period  of  2  or  more  consecutive 
years,  if  the  Administrator  determines, 
after  cxinsulting  with  the  State  plant 
regulatory  official,  that  gypsy  moth  is 
established  in  the  area.” 

Comment:  The  areas  listed  as 
generally  infested  in  the  States  of  Maine 
and  Michigan  omit  areas  that  are  now 
infested,  and  should  be  updated. 

Response:  We  agree,  and  have  added 
areas  to  the  listings  for  these  two  States 
based  on  the  latest  available  data  on 
gypsy  moth  infestations  from  APHIS 
and  State  personnel. 

Comment:  By  listing  recreational 
vehicles  (RV’s)  in  the  definition  of 
outdoor  household  article  but  not  in  the 
definition  of  regulated  article  (§  310.45- 
1),  the  proposed  regulation  would 
regulate  RV’s  only  when  they  are  being 
permanently  rel(x:ated  (moved  as 
OHA’s).  Temporary  movements  of  RV’s 
also  present  risks,  and  we  would  like  to 
see  them  regulated. 

Response:  Temporary  movements  of 
RV’s  undoubtedly  present  risks  of 
spreading  gypsy  moth.  However,  in 
determining  which  risks  the  regulations 
will  address,  APHIS  must  make 
judgments  that  apply  limited  resources 
to  a  wide  range  of  risks  in  a  way  that 
maximizes  the  effectiveness  of  the 
resourf:es  expended.  Direct  regulation  of 
temporary  RV  movements  falls  below 
this  threshold  in  our  judgment,  because 
regulating  such  movements  would 
consume  a  large  amount  of  resources 
that  can  be  more  effectively  expended  in 
other  gypsy  moth  program  activities.  We 
do  have  an  information  and  education 
program  that  targets  RV  owners  to  make 
them  aware  of  gypsy  moth  risks. 
Through  this  program  we  seek  to 
encoiu-age  RV  owners  to  take  steps  to 
control  gypsy  moth  risks  associated 
with  their  RV  movements.  No  change 
was  made  in  response  to  this  comment. 


Comment:  The  economic  analysis  in 
the  regulation  imderestimates  the 
producer  (x>st  impacts  for  Christmas 
trees  moved  interstate.  In  1991, 
approximately  16,760  acres  were  treated 
at  an  average  cost  of  $10  per  acre  for 
total  treatment  costs  of  approximately 
$167,600  for  Michigan  alone.  'The 
regulation  estimated  Christmas  tree 
treatment  costs  of  no  more  than  $60,000 
annually. 

Response:  The  economic  analysis  in 
the  proposed  rule  addressed  economic 
impacts  that  can  be  directly  tied  to  the 
proposed  Federal  action.  Christmas  tree 
movements  were  not  regulated  under 
the  gypsy  moth  regulations  in  1991,  and 
the  treatments  cited  in  Michigan  were 
not  required  by  APHIS.  We  believe  that 
the  economic  analysis  provides  a 
reasonably  accurate  estimate  of  the 
economic  impacts  attributable  to  the 
pr^osed  Federal  action. 

Comment:  Tying  the  definition  of 
“effectively  diminishing”  to  less  than  10 
catches  per  trap  is  too  stringent,  and 
would  exclude  many  areas  where  gypsy 
moth  is  in  fact  drastically  declining. 

Response:  The  definition  of 
“effectively  diminishing”  is  a  two-part 
definition  which  states  that  for  an  area 
to  be  effectively  diminishing,  the 
average  number  of  catches  per  trap  must 
be  both  less  than  10,  and  less  than  the 
average  number  of  catches  per  trap  in 
the  previous  survey.  The  commenter  did 
not  suggest  an  alternative  standard  for 
determining  “effectively  diminishing.” 
We  believe  that  the  proposed  definition, 
which  is  linked  to  both  a  small  number 
of  moths  trapped  and  a  decrease  in  that 
number  over  time,  is  an  adequate 
standard.  No  change  was  made  in 
response  to  this  comment. 

Comment:  APHIS  must  increase 
public  awareness  of  the  gypsy  moth 
regulations,  to  reach  homeowners  who 
move  themselves,  RV  campsites,  and 
other  target  populations. 

Response:  We  agree,  and  intend  to 
increase  our  outreach  efforts  through 
education  and  public  information 
programs. 

Comment:  (Contrary  to  the  assumption 
in  the  regulations,  commercial  firewood 
(firewood  that  would  not  be  regulated 
because  it  is  not  moved  as  an  OHA)  is 
often  moved  large  distances  in  the  Great 
Lake  States,  particularly  to  lake  cabins, 
and  such  movement  presents  risks  that 
should  be  regulated. 

Response:  See  the  earlier  comment 
regarding  regulating  temporary 
movements  of  RV’s,  and  the  need  to 
balance  the  level  of  risk  against  the 
resources  expended  to  control  them.  We 
agree  that  some  commercial  movements 
of  firewood  present  significant  risks  of 
spreading  gypsy  moth,  but  we  have 
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found  that  roost  roovements  of  firewood 
do  not  present  such  risks.  No  change 
was  made  in  response  to  this  comment. 

Comment:  The  regulation  assumes 
that  the  high-risk  period  for  infestation 
is  April  through  June.  Some  of  our 
scientists  have  observed  moths  in 
Connecticut  flying  well  into  August, 
with  caterpillars  out  from  April  through 
June.  APHIS  should  reexamine  the 
gypsy  moth  life  cycle  data  that 
re^latory  restrictions  assume. 

Hesponse:  The  regulatory  restrictions 
address  the  following  characteristics  of 
the  gypsy  moth  life  cycle.  Gypsy  moths 
artificially  spread  and  become 
established  in  new  areas  through  the 
movement  of  caterpillars  and  egg 
masses.  Articles  moving  through  a 
generally  infested  area  present  a 
moderate  opportunity  for  caterpillars, 
which  will  develop  into  male  and 
female  adult  moths,  to  attach 
themselves  to  the  articles.  This  is 
because  caterpillars  are  active  feeders, 
constantly  moving  in  search  of  food 
sources.  During  the  first  instar,  the  small 
caterpillars  may  ‘‘balloon"  on  the  wind 
by  spinning  weblike  fibers  which  help 
in  their  dispersal.  Since  it  is  possible 
that  both  sexes  may  alight  on  an 
uncovered  truck  moving  regulated 
articles,  movement  of  unsafeguarded 
regulated  articles  through  a  generally 
infested  area  at  a  time  when  gypsy  moth 
caterpillars  are  active  presents  a 
significant  risk  of  introducing  a 
reproducing  population  of  gypsy  moth 
in  a  new  area.  Caterpillars  are  active 
during  April  through  June.  That  is  why 
the  regulations,  in  §  301.45-4(b).  require 
that  regulated  articles  moved  through  a 
generally  infested  area  during  this 
period  be  enclosed  to  prevent  access  by 
gypsy  moth. 

There  is  little  risk  that  egg  masses  will 
be  deposited  on  regulated  articles 
moving  directly  through  a  generally 
infested  area  as  required  by  §  301.45- 
4(b).  Adult  female  gypsy  moths  do  not 
fly  and  are  not  very  mobile.  They 
usually  deposit  their  egg  masses  on  the 
last  host  tree  they  fed  upon  as  a 
caterpillar  or  on  an  adjacent  immobile 
object — not  on  articles  in  transit.  If  such 
objects  are  of  a  type  that  may  later  be 
moved  horn  the  generally  infested  area 
(e.g..  logs  at  a  mill,  outdoor  furniture,  an 
RV.  or  other  types  of  regulated  or 
outdoor  household  articles),  there  is  a 
risk  that  the  egg  masses  may  be  moved 
to  an  area  where  they  could  establish  a 
new  reproducing  population  of  gypsy 
moth.  That  is  why  movements  of 
articles  originating  in  generally  infested 
areas  require  inspection  or  treatment 
and  a  certificate,  permit  or  OHA 
document,  in  accordance  with 
§§  301.45-4(a)  and  (c)  and  301.45-5. 


We  agree  that  the  adult  gypsy  moth 
may  fly  well  into  August  in  the 
northeast,  but  only  the  male  moth  flies. 
Section  301.45— 4(b)  does  not  require 
regulated  articles  moving  throu^  a 
generally  infested  area  to  be  enclosed 
during  the  months  of  July  through 
March  because  caterpillars  are  not 
present  during  these  months,  and  there 
is  no  significant  risk  if  some  male  moths 
W6mder  into  a  moving  shipment  of 
regulated  articles,  beuuse  male  moths 
alone  cannot  establish  a  new 
reproducing  population  of  eypsy  moth. 

Comment:  we  believe  decked  wood 
chips  do  not  pose  a  serious  threat  of 
transporting  egg  masses,  moths,  or 
caterpillars,  and  should  not  be 
reflated. 

Response:  We  disagree.  The  process  of 
chipping  wood  does  not  necessarily 
destroy  eggs  in  gypsy  moth  egg  masses 
that  were  present  on  the  original  trees. 

In  addition,  wood  chips  are  often  stored 
uncovered  for  long  periods,  both  in 
generally  infested  areas  where  they 
could  become  infested,  and  in  other 
areas  where  gypsy  moth  could  spread 
from  the  chips. 

Comment:  The  provision  in  S  301.45- 
4(c)(2)  for  moving  logs  without  a 
certificate  is  too  restrictive  and  needs 
reevaluation.  Transporters  are  unlikely 
to  completely  inspect  every  log  in  a 
shipment.  Also,  logs  and  pulpwood  are 
seldom  moved  very  far  outside  a 
generally  infested  area,  and  are  usually 
quickly  treated  in  ways  that  would 
destroy  egg  masses  (debarking,  boiling). 

Response:  The  proposed  requirement 
for  moving  logs  and  pulpwood  without 
a  certificate  is  that  the  person  moving 
the  article  attach  a  signed  statement  to 
the  waybill  stating  that  he  or  she  has 
inspected  the  article  in  accordance  with 
the  Gypsy  Moth  Program  Manual  no 
more  than  5  days  prior  to  the  date  of 
movement  and  has  found  no  life  stages 
of  gypsy  moth  on  the  article.  We  believe 
this  is  a  reasonable  and  effective 
approach  that  does  not  present  an 
undue  burden.  If  transporters  do  not 
conduct  the  required  inspectidh.  they 
would  be  subject  to  enforcement 
actions.  Transporters  who  do  not  wish 
to  use  this  self-inspection  option  may 
ship  logs  and  pulpwood  \mder  a  limited 
permit  issued  by  an  inspector  in 
accordance  with  §  301.45-4(a)(l). 
Therefore,  no  change  was  made  in 
response  to  this  comment. 

Comment:  Persons  moving  regulated 
articles  from  gypsy  moth  infested  States 
to  California  should  bear  the  financial 
cost  of  inspection  by  the  State  at  the 
destination. 

Response:  We  do  not  have  the  legal 
authority  to  require  such  financial 
responsibility. 


Comment:  APHIS  should  not 
eliminate  the  useful  distinction  between 
high-risk  and  low-risk  areas. 

Response:  We  believe  the  proposed 
rule  adeqiiately  explained  why  the  high- 
ridc  and  low-risk  categories  are  no 
longer  useful  distinctions  in  the  gypsy 
moth  program. 

Comment:  Self-inspection  relies  on 
untrained  individuals  with  no  vested 
interest  in  pest  exclusion.  Inspections 
should  be  done  by  USDA  or  ^ate 
officials. 

Response:  The  regulations  do  not  rely 
solely  or  primarily  on  self-inspections. 
Self-inspection  is  used  chiefly  for 
movements  of  outdoor  household 
articles,  where  it  is  not  practical  to 
employ  inspectors  to  approve  thousands 
of  movements.  Some  self-inspection  is 
allowed  for  commercial  movements, 
e.g.,  logs  and  pulpwood.  Businesses 
involved  in  such  movements  have  a 
vested  interest  in  their  continued  ability 
to  do  business,  and  inadequate  self¬ 
inspection  could  result  in  enforcement 
activity  that  jeopardizes  that  ability. 

Comment:  The  proposed  changes 
avoid  placing  financial  responsibility 
for  pest  exclusion  on  the  movers  of 
household  goods. 

Response:  The  owners  of  outdoor 
household  articles,  not  moving 
companies,  are  responsible  for  ensuring 
that  regulatory  requirements  are  met 
when  the  articles  are  moved  interstate. 
We  believe  this  is  the  proper  location 
for  that  responsibility.  Cheers  may 
meet  their  obligation  by  self-inspecting 
OHA’s,  or  by  hiring  a  QCA  to  inspect  or 
treat  the  OHA’s.  If  a  QCA  is  involved, 
he  or  she  is  responsible  for  inspecting 
or  treating  the  OHA’s  in  accordance 
with  the  regulations.  If  the  QCA  does 
not  comply  with  the  regulations,  he  or 
she  faces  penalties  that  may  include  loss 
of  QCA  certification  or  civil  or  criminal 
penalties. 

We  are  also  adding  two  definitions 
that  were  inadvertently  omitted  from 
the  proposed  rule.  The  first  of  these 
defines  "APHIS”  as  the  Animal  and 
Plant  Health  Inspection  Service.  United 
States  E)epartment  of  Agricultiire.  The 
second  definition  describes  an 
‘‘eradication  program”  as  a  program  that 
uses  pesticide  application,  biological 
controls,  or  other  methods  with  the  goal 
of  eliminating  gypsy  moth  from  a 
particular  area. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 
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Review  of  Existing  Regulations 

This  final  rule  is  part  of  the  scheduled 
review  of  Subpart-Alypsy  Moth,  to 
meet  regulatory  review  requirements. 
Executive  Order  12291  and  Department 
Regulation  1512-1  require  that  agencies 
initiate  reviews  of  currently  efiective 
rules  to  bring  about  the  goal  of 
reduction  of  regulatory  burdens  and  to 
minimize  impacts  on  small  entities. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  “major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  efiect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  amendment  to  designate  all  high- 
risk  regulated  areas  and  certain  low-risk 
regulated  areas  as  generally  infested 
areas  will  result  in  additional  costs  for 
persons  moving  regulated  articles  and 
outdoor  household  articles  interstate 
fium  what  are  now  low-risk  areas.  With 
certain  exceptions,  certification, 
inspection,  and  treatment  (if  gypsy  moth 
is  found)  will  be  required  for  articles 
moving  interstate  fi^m  areas  previously 
designated  as  low-risk  areas.  The 
majority  of  such  movements  will  be 
fitim  establishments  moving  trees  or 
shrubs  with  roots,  such  as  nurseries.  We 
estimate  that  approximately  300  such 
establishments  in  current  low-risk  areas 
(including  approximately  250  small 
entities)  move  approximately  7,000 
shipments  of  trem  and  shrubs  each  year 
to  areas  outside  the  generally  infested 
areas.  These  establishments  would  need 
to  be  inspected  by  an  inspector,  a 
service  provided  without  charge.  If  the 
inspection  reveals  signs  of  gypsy  moth, 
the  establishment  would  have  to  be 
treated  in  order  to  ship  regulated 
articles  outside  the  generally  infested 
area.  We  estimate  that  approximately  3 
to  5  percent  of  these  establishments  will 
be  required  to  treat  the  establishment, 
and  that  the  average  area  to  be  treated 
will  be  500  acres.  At  an  average 
treatment  cost  of  $10  per  acre,  we 
anticipate  that  a  total  of  9  to  15 
establishments  will  have  to  treat  each 


year,  at  an  average  cost  to  each  of 
$5,000.  While  most  of  these 
establishments  are  probably  small 
entities,  we  do  not  consider  that  9  to  15 
establishments  out  of  300 
establishments  in  the  cvurent  low-risk 
areas  constitutes  a  substantial  number  of 
small  entities. 

The  reclassification  of  low-risk  areas 
as  generally  infested  areas  means  that 
movements  to  outside  the  generally 
infested  area  of  other  regulated  articles, 
such  as  logs,  pulpwood,  wood  chips, 
and  mobile  homes,  and  outdoor 
household  articles  such  as  firewood  and 
outdoor  furniture,  will  have  to  comply 
with  the  regulations.  Most  movements 
of  these  regulated  articles  would  not  be 
subject  to  &e  regulations  because  the 
articles  are  moved  to  other  points 
within  the  generally  infested  area,  and 
we  do  not  expect  significant  economic 
impacts  in  this  area. 

The  designation  of  trees  without  roots 
as  regulated  articles  will  primarily  affect 
the  Christmas  tree  industry,  since 
Christmas  trees  moved  interstate  fi'om 
generally  infested  areas  to  areas  not 
generally  infested  would  have  to  be 
moved  under  a  certificate  or  permit.  We 
estimate  that  there  are  between  100  and 
250  Christmas  tree  producers  in  the 
generally  infested  areas  who  ship  trees 
to  nonregulated  areas.  Services  of  an 
inspector  will  be  available  without 
charge  to  inspect  the  premises  and  issue 
certificates  and  permits.  However,  we 
estimate  that  3  to  5  percent  of  these 
premises  will  be  found  to  contain  gypsy 
moth,  and  will  require  treatment  in 
order  to  ship  trees.  The  average  area  to 
be  treated  is  estimated  to  be  500  acres, 
and  treatment  costs  average  $10  per 
acre.  Therefore,  total  treatment  costs  for 
Christmas  tree  producers  are  estimated 
at  approximately  $5,000  per  year  for 
each  of  approximately  3  to  12  producers 
in  generally  infested  areas.  While  we  do 
not  have  direct  data  regarding  how 
many  of  these  establishments  are  small 
business  entities,  the  1987  Census  of 
Agriculture  reports  that  53  percent  of 
the  farms  silling  forest  products  have 
annual  sales  of  less  than  $50,000. 

Using  this  figure  as  a  basis  for 
identifying  small  entities,  we  estimate 
that  2  to  6  small  entities  would  be 
affected  by  the  requirements  concerning 
Christmas  trees.  An  added  treatment 
cost  of  $5,000  per  year  would  be  a 
significant  economic  impact  on  a  small 
business  entity  with  annual  sales  of  less 
than  $50,000  per  year.  However,  we  do 
not  consider  &at  the  2  to  6  small 
entities  that  may  incur  this  cost 
constitute  a  substantial  number  of  small 
entities. 

It  is  expected  that,  in  most  cases, 
Christmas  tree  growers  will  meet  the 


requirements  for  certification  by  having 
inspectors  determine  that  the 
plantations  where  the  trees  are  grown 
are  free  from  gypsy  moth.  This 
alternative  would  be  less  costly  than 
inspecting  or  treating  individual 
shipments  of  trees  and  would  minimize 
the  economic  impacts  of  the  change  to 
the  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  will 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  certain  of  its  provisions. 
Administrative  proceedings  are  required 
to  challenge  the  withdrawal  of  a  permit 
or  certificate  (see  §  301.45-5(f)),  the 
cancellation  of  a  compliance  agreement 
(§  301.45-6(b)),  and  the  disqualification 
of  a  qualified  certified  applicator 
(§  301.45-12(b)). 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  0MB  control  number 
0579-0108. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Gypsy 
moth.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  7  CFR  part  301,  is 
amended  as  follows: 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISObb,  ISOdd,  ISOee, 
150ff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

2.  Subpart — Gypsy  Moth  of  part  301  is 
revised  to  read  as  follows: 
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PART  301— DOMESTIC  QUARANTINE 
NOTICES 

***** 

Subpart—  Gypsy  Moth 
Soc* 

301  45  Notice  of  quarantine:  restriction  on 
interstate  movement  of  specified 
regulated  articles. 

301.45- 1  Definitions. 

301.45- 2  Authorization  to  designate  and 
terminate  designation  of  generally 
Infested  areas. 

301.45- 3  Generally  infested  areas. 

301.45- 4  Conditions  governing  the 
interstate  movement  of  regulated  articles 
and  outdoor  household  ancles  from 
generally  infested  areas. 

301.45- 5  Issuance  and  cancellation  of 
certificates,  limited  permits,  and  outdoor 
household  article  documents. 

301.45- 6  Compliance  agreement  and 
cancellation  thereof. 

301.45- 7  Assembly  and  inspection  of 
regulated  articles  and  outdoor  household 
articles. 

301.45- 8  Attachment  and  disposition  of 
certificates,  limited  permits,  and  outdoor 
household  article  documents. 

301.45- 9  Inspection  and  disposal  of 
regulated  articles  and  pests. 

301.45- 10  Movement  of  live  gypsy  moths. 

301.45- 11  Costs  and  charges. 

301.45- 12  Disqualification  of  qualified 
certified  applicator  to  issue  certificates. 

***** 

Subpart— Gypsy  Moth 

S  301 .4S  Notic*  of  quarantine;  restriction 
on  intaratata  movamant  of  spacifiad 
raguiatad  articias. 

(a)  Notice  of  quarantine.  Pursuant  to 
the  provisions  of  sections  8  and  9  of  the 
Plant  Quarantine  Act  of  August  20, 

1912,  as  amended,  and  sections  105  and 
106  of  the  Federal  Plant  Pest  Act  (7 
U.S.C.  161, 162, 150dd,  150ee),  the 
Secretary  of  Agriculture  hereby 
quarantines  the  States  of  Connecticut, 
Delaware,  District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  Michigan, 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  Vermont,  Virginia,  and 
West  Virginia,  in  order  to  prevent  the 
spread  of  the  gypsy  moth,  Lymantria 
aispar  (Linnaeus),  a  dangerous  insect 
injurious  to  forests  and  shade  trees  and 
not  theretofore  widely  prevalent  or 
distributed  within  or  t^oughout  the 
United  States;  emd  establishes 
regulations  governing  the  interstate 
movement  from  generally  infested  areas 
of  the  quarantined  States  of  regulated 
articles  and  outdoor  household  articles 
defined  in  §  301.45-1. 

(b)  Restrictions  on  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles.  No  common 
carrier  or  other  person  may  move 


interstate  firom  any  generally  infested 
area  any  regulated  article  or  outdoor 
household  article  except  in  accordance 
with  the  conditions  prescribed  in  this 
subpart. 

S  301 .45-1  Definitions. 

Terms  used  in  the  singular  form  in 
this  subpart  shall  be  construed  as  the 
plural,  and  vice  versa,  as  the  case  may 
demand.  The  following  terms,  when 
used  in  this  subpart,  shall  be  construed, 
respectively,  to  mean: 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  U.S. 
Department  of  Agriculture  (APHIS). 

Associated  equipment.  Articles 
associated  and  moved  with  mobile 
homes  and  recreational  vehicles,  such 
as,  but  not  limited  to.  awnings,  tents, 
outdoor  furniture,  trailer  blocks,  and 
trailer  skirts. 

Certificate.  A  document  issued  by  an 
inspector,  or  by  a  qualified  certified 
applicator  or  any  other  person  operating 
in  accordance  with  a  compliance 
agreement,  to  allow  the  movement  of 
regulated  articles  to  any  destination. 

Compliance  agreement.  A  written 
agreement  between  a  person  engaged  in 
growing,  handling,  or  moving  regulated 
articles,  and  APHIS,  wherein  the  former 
agrees  to  comply  with  the  requirements 
of  the  compliance  agreement. 

Effectively  diminishing.  An 
eradication  program  is  considered  to  be 
effectively  diminishing  the  gypsy  moth 
population  of  an  area  if  the  results  of 
two  successive  annual  Federal  or  State 
delimiting  trapping  surveys  of  the  area 
conducted  in  accordemce  with  Section 
n,  “Survey  Procedures — Gypsy  Moth,” 
of  the  Gypsy  Moth  Treatment  Manual 
show  that  the  average  number  of  gypsy 
moths  caught  per  trap  in  the  second 
delimiting  survey  (when  comparable 
geographical  areas  and  trapping 
densities  are  used)  is:  (1)  I^ss  than  10, 
and  (2)  less  than  the  average  number  of 
gypsy  moths  caught  per  trap  in  the  first 
survey. 

Eradication  program.  A  program  that 
uses  pesticide  application,  biological 
controls,  or  other  methods  with  the  goal 
of  eliminating  gypsy  moth  firom  a 
particular  area. 

General  infestation.  (1)  The  detection 
of  gypsy  mo^  egg  masses  through 
visual  inspection  by  an  inspector  during 
a  10-minute  walk  t^ugh  the  area; 
however,  it  does  not  include  the 
presence  of  gypsy  moth  egg  masses 
which  are  found  as  a  result  of 


hitchhiking  on  transitory  means  of 
conv^ance;  or 

(2)  The  detection  of  gypsy  moth 
through  multiple  catches  of  adult  gypsy 
moths  at  multiple  trapping  locations  in 
the  area  over  a  period  of  2  or  more 
consecutive  years,  if  the  Administrator 
determines,  after  consulting  with  the 
State  plant  regulatory  official,  that  gypsy 
moth  is  established  in  the  area. 

Generally  infested  area.  Any  State,  or 
portion  thereof,  listed  as  a  generally 
infested  area  in  §  301.45-3  or 
temporarily  designated  as  a  generally 
infested  area  in  accordance  with 
§  301.45-2(c). 

Gypsy  moth.  The  live  insect  known  as 
the  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  in  any  life  stage  (egg.  larva, 
pupa,  adult). 

Inspector.  Any  employee  of  APHIS,  a 
State  government,  or  any  other  person, 
authorized  by  the  Administrator  in 
accordance  with  law  to  enforce  the 
provisions  of  the  qiiarantine  and 
regulations  in  this  subpart. 

Interstate.  From  any  State  into  or 
through  any  other  State. 

Limited  permit.  A  document  issued  by 
an  inspector  to  allow  the  interstate 
movement  of  regulated  articles  to  a 
specified  destination. 

Mobile  home.  Any  vehicle,  other  than 
a  recreational  vehicle,  designed  to  serve, 
when  parked,  as  a  dwelling  or  place  of 
business. 

Move  (movement,  moved).  Shipped, 
ofiered  for  shipment  to  a  common 
carrier,  received  for  transportation  or 
transported  by  a  common  carrier,  or 
carried,  transported,  moved,  or  allowed 
to  be  moved  by  any  means. 

"Movement”  and  “moved”  shall  be 
construed  in  accordance  with  this 
definition. 

Outdoor  household  articles.  Articles 
associated  with  a  household  that  have 
been  kept  outside  the  home  such  as 
awnings,  barbecue  grills,  bicycles,  boats, 
dog  houses,  firewo^,  garden  tools, 
hauling  trailers,  outdoor  furniture  and 
toys,  recreational  vehicles  and 
associated  equipment,  and  tents. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  organized  group. 

Qualified  certified  applicator.  Any 
individual  (1)  certified  pursuant  to  the 
Federal  Insecticide,  Fungicide,  and 
Roden tidde  Act  (FIFRA)  (86  Stat.  083; 

7  U.S.C.  136b)  as  a  certifi^  commercial 
applicator  in  a  category  allowing  use  of 
the  restricted  pesticides  Spray  N  Kill 
(EPA  Registration  No.  8730-30),  Ficam 
W  (EPA  Registration  No.  45639-1),  and 
acephate  (G^ene*);  (2)  who  has 
attended  and  completed  a  workshop 
approved  by  the  Administrator  on  the 
identification  and  treatment  of  gypsy 
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moth  life  stages  on  outdoor  household 
articles  and  mobile  homes;  and  (3)  who 
has  entered  into  a  compliance 
agreement  in  accordance  with  §  301.45- 
6  of  this  part  for  the  purpose  of 
inspecting,  treating,  and  issuing 
certificates  fiv  the  movement  of  outdoor 
hous^c^d  articles  and  mobile  homes.* 

Recreational  vehicles.  Highway 
vehicles,  including  pickup  truck 
campers,  one-piece  motor  homes,  and 
trav^  trailers,  designed  to  serve  as 
temporary  places  of  dwelling. 

Regulated  articles.  (1)  Trees  without 
roots  (e.g.  Christmas  trees),  trees  with 
roots,  and  shrubs  with  roots  and 
persistent  woody  stems,  unless  they  are 
greenhouse  grown  throughout  the  year. 

(2)  Lo^  pulpwood,  and  wood  chips. 

(3)  M^le  homes  and  associated 
equipment 

(4)  Any  other  products,  articles,  or 
means  of  conveyance,  of  any  diaracter 
whatsoever,  when  it  is  determined  by  an 
inspector  that  any  life  stage  of  gypsy 
moth  is  in  proximity  to  such  articles 
and  the  articles  {KBsent  a  high  risk  of 
artificial  spread  of  gypsy  moth 
infestaticm  and  the  person  in  possession 
thereof  has  been  so  notified. 

State,  Any  State.  Territory,  or  District 
of  the  United  States  including  Puerto 
Rico. 

Treatment  manual.  The  provisions 
currently  cmitained  in  the  Gypsy  Moth 
Program  Manual  >  and  the  Plant 
Protection  and  Quarantine  Treatment 
ManuaL* 

Under  the  direction  of.  Monitoring 
treatments  to  assure  cmnpliance  with 
the  retrairements  in  this  subpart 

Unc  ler  the  direct  supervision  of  a 
qualified  certified  ap^icator.  An 
inspection  or  treatment  is  cmisidered  to 
be  applied  imder  the  direct  supervision 
of  a  qualified  cmtified  applicator  if  the 
in^)ecti(ui  or  treatment  is  performed  by 
a  person  acting  under  the  instructions  of 
a  qualified  certified  applicator  who  is 
available  if  and  when  needed,  even 
though  such  qualified  certified 
applicator  is  not  physically  present  at 


t  Namos  of  qa^fiad  osttifiad  appUcston  and 
plant  regulatoiy  officials  for  tha  States  and 
Territories  of  the  United  States  are  available  upon 
request  from  the  regional  offices  of  the  Animal  and 
Plrat  Health  Inspection  Sewioe,  Plant  Prolsction 
and  QuanntiBa,  or  hem  Anns,  PPQ,  Domestic  and 
Emergency  Operatioas.  Padaral  Building,  650S 
Belcraet  Road.  HyattsviOe.  MD  207S2. 

'Pamphlets  containing  such  provisions  are 
avnilabie  npon  request  to  USDA,  APHIS,  PPQ, 
Domestic  and  Km<i»nai«rv  nneratinni  Pedaml 
Building.  6505  Bricrest  Road.  Hyatlaville,  h(D 
20782.  Relevant  portkms  of  Gypsy  Moth 
Program  Manual  are  published  as  an  appendix  to 
them  regulations. 

'The  Plant  Protection  and  Quaranlias  Treatment 
Manual  is  incorperatad  by  lafiranco.  For  the  full 
identification  of  this  standard,  sao  S  300.1  of  this 
chapter.  “Materials  incorporated  by  lefarenca." 


the  time  and  place  the  inspection  or 
treatment  occurred. 

{301.46-2  Authortaatlow te  tHalgnlt  and 
tf  flnaf  dealgntlon  ot  ganerilly  Iwl—tod 

•reae. 

(a)  Generally  infested  areas.  The 
Administrator  shall  list  as  generally 
infested  areas  in  §  301.45-3  each  State 
or  each  portion  th«oof  in  whicii  a  gypsy 
moth  gMierel  infestation  has  been  ^nd 
by  an  inspects,  or  each  portion  of  a 
State  which  the  Administrator  deems 
necessary  to  regulate  because  (rf  its 
proximity  to  infestaticm  or  its 
inseparability  for  quarantine 
enforcement  purposes  from  infested 
localities;  Except  that,  an  area  shall  not 
be  listed  as  a  generally  infested  area  if 
the  Administrator  has  determined  that; 

(1)  The  area  is  subject  to  a  gypsy  moth 
eradication  program  ccmducteid  by  the 
Federal  government  or  a  State 
government  in  accordance  with  the 
Integrated  Pest  Management  (IPM) 
alternative  of  the  Final  Environmmital 
Impact  Statement  (FEIS)  on  Gypsy  Moth 
Suppression  and  Eradication  Projects 
that  was  filed  with  the  United  States 
Environmental  Protection  Agency  on 
March  18. 1985;  and 

(2)  State  or  F^eral  delimiting 
trapping  siirveys  conducted  in 
accordance  with  Section  n,  “Survey 
Procedures — Gypsy  Moth”  of  the  Oypsy 
Moth  Treatment  Manual  show  that  the 
average  numbw  of  gypsy  moths  caught 
per  trap  is  less  than  10  and  that  the 
trapping  surveys  show  that  the 
eradication  pro^em  is  effectively 
diminishing  the  gypsy  moth  population 
of  the  area. 

(b)  Less  than  an  entire  State  will  be 
designated  as  a  generally  infested  area 
only  if  the  Administrator  has 
determined  that: 

(1)  The  State  has  adopted  and  is 
enforcii^  a  quarantine  or  regulation 
which  imposes  restrictions  on  the 
intrastate  movement  of  the  regulated 
articles  which  are  substantially  the  same 
as  those  which  are  imposed  with  respect 
to  the  interstate  movement  of  such 
articles  under  this  subpart;  and, 

(2)  The  designation  of  less  th^  the 
entire  State  as  a  generally  infested  area 
will  be  adequate  to  prevent  the  artificial 
interstate  spread  of  infestations  of  the 
gypsy  moth. 

tc)  Temporary  designation  of  areas  as 
generally  infested  areas.  The 
Administrator  or  an  inspector  may 
temporarily  designate  any  area  in  any 
State  as  a  generally  infested  area  in 
accordance  with  the  criteria  specified  in 
paragraph  (a)  of  this  section.  An 
inspector  will  give  written  notice  of  the 
designation  to  the  owner  or  person  in 
possession  of  the  area  and  thereaftM',  the 


interstate  movement  of  any  regulated 
article  finm  such  areas  is  subject  to  the 
applicable  provisions  of  this  subpart.  As 
soon  as  practicable,  eadi  generally 
infested  area  will  be  added  to  the  list  in- 
§  301.45-3  or  the  designation  will  be 
terminated  by  the  Administrator  or  an 
authorized  inspector,  and  notice  thweof 
shall  be  given  to  the  owner  or  perscm  in 
possession  of  the  areas. 

(d)  Termination  of  designation  as  a 
generally  infested  area.  The 
Administrator  shall  terminate  the 
designation  of  any  area  as  a  generally 
infested  area  whenever  the 
Administrator  determines  that  the  area 
no  longer  requires  designation  undw  the 
criteria  specified  in  paragraph  (a)  (tf  this 
section. 

§301.45-3  Generally  Infested  areas. 

(a)  The  areas  described  below  are 
designated  as  generally  infested  areas: 

Connecticut 

The  entire  State. 

Delaware 

The  entire  State, 

District  of  Columbia 

The  entire  district. 

Maine 

Androscoggin  County.  The  entire 
coimty. 

Aroosktook  County.  The  townships  of 
Bamn’oft,  Benedicta,  Crystal,  Island 
Falls,  Macwahcx:  Plantation.  Molunkus, 
North  Yarmouth  Academy  Grant,  Reed 
Plantation.  German,  Silver  Ridge, 

Upper  Molunkus.  Weston,  and  1 R5 
WELS. 

Cumberland  County.  The  entire 
county. 

Franklin  County.  The  townships  of 
Avon,  Carthage,  (Westerville,  Cfoplin 
Plantation.  Oockertown,  Dallas 
Plantation,  Davis,  Lang,  Farmington, 
Freeman,  fodust^.  Jay,  Jerusalem, 
Kingfield,  Madrid,  Mount  Abraham, 
New  Sharon,  New  Vineyard,  Perkins, 
Phillips,  Rangeley,  Rangeley  Plantation, 
Redis^ton,  S^em,  Sandy  River 
Plantation,  Strong,  Temple,  Washingtcm, 
Weld.  Wilton,  Wyman,  6,  D  and  E. 

Hancock  County.  The  entire  coimty. 

Kennebec  County.  The  entire  county. 

Knox  County.  The  entire  county. 

Lincoln  County.  The  entire  county. 

Oxford  County.  The  townships  of 
Adamstown,  Albany,  Andover,  Andover 
North,  Andover  West,  batchelclers 
Grant.  Bethel.  Brownfield.  Buckfield, 
Byron,  (Danton,  Denmark,  Dixfield, 
Fryeburg,  Gilead.  Grafton,  Greenwood, 
Hanover.  Hartford,  H^ron,  Hiram. 
Lincoln  Plantation.  Lovell,  Lower 
Cupsuptic,  Magalloway  Plantation, 
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Mason  Plantation.  Mexico.  Milton 
Pleintation.  Newry,  Norway.  Oxford. 
Paris,  Parkerstown,  Peru.  Porter, 
Richardsontown,  Riley,  Roxbury, 
Rumford,  Stoneham,  Stow,  Sumner, 
Sweden,  Upton,  Waterford,  Woodstock, 
C,  and  C  Surplus. 

Penobscot  County.  The  townships  of 
Alton,  Argyle,  Bangor  City,  Bradford, 
Bradley,  Brewer  City,  Burlington, 

Carmel,  Carroll  Plantation.  Charleston, 
Chester,  Clifton.  Corinna,  Corinth, 
Dexter,  Dixmont,  Drew  Plantation,  E. 
Millinocket,  Eddington,  Edinburg, 
Enfteld,  Etna,  Exeter,  Garland, 

Glenbum,  Grand  Falls  Plantation, 
Greenbush,  Greenfield,  Grindstone, 
Hampden,  Hermon,  Hersey  Town, 
Holden,  Hopkins  Academy  Grant, 
Howland,  Hudson,  Indian  Purchase, 
Kenduskeag,  Kingman,  LaGrange, 
Lakeville,  Lee,  Levant,  Lincoln,  Long  A, 
Lowell,  Mattamiscontis,  Mattawamkeag, 
Maxfteld,  Medway,  Milford, 

Millinocket,  Newburgh,  Newport,  Old 
Town  City,  Orono,  Orrington, 
Passadumkeag,  Plymouth,  Prentiss 
Plantation,  Seboesis  Plantation, 
Soldiertown,  Springfield,  Stacyville, 
Stetson,  Summit,  Veazie,  Webster 
Plantation,  Winn,  Woodville,  AR  7,  AR 
8.  AR  9, 1  ND.  3  Rl  NBPP,  1  R6  WELS, 

1  R8  WELS,  2  R8  NWP,  2  R9  NWP,  3 
R9  NWP.  5  Rl  NBPP,  and  2  R8  WELS. 

Piscataquis  County.  The  townships  of 
Abbott.  Atkinson,  Barnard,  Blanchard 
Plantation,  Bowerbank,  Brownville, 
Dover-Foxcroft,  Guilford,  Kingsbury 
Plantation,  Lakeview  Plantation, 
Medford,  Milo,  Monson,  Omeville, 
Parkman,  Sangerville,  Sebec, 
Williamsburg,  Willimantic,  Willington, 

1  R9,  2  R9  WELS.  4  R9  NWP.  and  5  R9 
NWP. 

Sagadahoc  County.  The  entire  county. 

Somerset  County.  The  townships  of 
Anson,  Athens,  Bald  Mountain, 
Bingham,  Bowtown,  Brighton 
Plantation,  Cambridge,  Canaan, 
Caratunk,  Carrying  Place,  Carrying  Place 
Town,  Concord  Plantation,  Comville, 
Dead  River,  Detroit,  Embden,  Fairfield, 
Harmony.  Hartland,  Highland 
Plantation,  Lexington  Plantation. 
Madison.  Mayfield,  Mercer,  Moscow, 
Moxie  (iore.  New  Portland, 
Norridgewock,  Palmyra,  Pittsfield, 
Pleasant  Ridge  Plantation,  Ripley, 
Skowhegan,  Smithfield,  Solon,  St. 
Albans,  Starks,  The  Forks  Plantation, 
and  West  Forks  Plantation. 

Waldo  County.  The  entire  county. 

Washington  County.  The  entire 
county. 

York  County.  The  entire  county. 
Maryland 

The  entire  State 


Massachusetts 
The  entire  State. 

Michigan 

Alcona  County.  The  entire  county. 
Allegan  County.  The  entire  county. 
Alpena  County.  The  entire  county. 
Antrim  County.  The  entire  county. 
Arenac  County.  The  entire  county. 
Barry  County.  The  entire  county. 

Bay  County.  The  entire  county. 

Benzie  County.  The  entire  county. 
Berrien  County.  The  entire  county. 
Branch  County.  The  entire  county. 
Calhoun  County.  The  entire  county. 
Cass  County.  The  entire  county. 
Charlevoix  County.  The  entire  county. 
Cheboygan  County.  The  entire  county. 
Chippewa  County.  The  entire  county. 
Clare  County.  The  entire  county. 
Clinton  County.  The  entire  county. 
Crawford  County.  The  entire  county. 
Eaton  County.  The  entire  county. 
Emmet  County.  The  entire  county. 
Genesee  County.  The  entire  county. 
Gladwin  County.  The  entire  county. 
Grand  Traverse  County.  The  entire 
county. 

Gratiot  County.  The  entire  county. 
Hillsdale  County.  The  entire  county. 
Huron  County.  The  entire  county. 
Ingham  County.  The  entire  county. 
Ionia  County.  The  entire  county. 

Iosco  County.  The  entire  county. 
Isabella  County.  The  entire  county. 
Jackson  County.  The  entire  county. 
Kalamazoo  County.  The  entire 
county. 

Kalkaska  County.  The  entire  county. 
Kent  County.  The  entire  county. 

Lake  County.  The  entire  county. 
Lapeer  County.  The  entire  county. 
Leelanau  County.  The  entire  county. 
Lenawee  County.  The  entire  county. 
Livingston  County.  The  entire  county. 
Luce  County.  The  entire  county. 
Mackinaw  County.  The  entire  county. 
Macomb  County.  The  entire  county. 
Manistee  County.  The  entire  county. 
Mason  County.  The  entire  county. 
Mecosta  County.  The  entire  county. 
Midland  County.  The  entire  county. 
Missaukee  County.  The  entire  county. 
Monroe  County.  The  entire  county. 
Montcalm  County.  The  entire  county. 
Montmorency  County.  The  entire 
county. 

Muskegon  County.  The  entire  county. 
Newaygo  County.  The  entire  county. 
Oakland  County.  The  entire  county. 
Oceana  County.  The  entire  county. 
Ogemaw  County.  The  entire  county. 
Osceola  County.  The  entire  county. 
Oscoda  County.  The  entire  county. 
Otsego  County.  The  entire  county. 
Ottawa  County.  The  entire  county. 
Presque  Isle  County.  The  entire 
county. 


Roscommon  County.  The  entire 
county. 

Saginaw  County.  The  entire  county. 

St.  Clair  County.  The  entire  county. 

St.  Joseph  County.  The  entire  county 
Sanilac  County.  The  entire  county. 
Shiawassee  County.  The  entire 
county. 

Tuscola  County.  The  entire  county. 
Van  Buren  County.  The  entire  county 
Washtenaw  County.  The  entire 
county. 

Wayne  County.  The  entire  county 
Wexford  County.  The  entire  county 

New  Hampshire 
The  entire  State. 

New  Jersey 
The  entire  State. 

New  York 
The  entire  State. 

North  Carolina 

Currituck  County.  The  entire  county. 
Dare  County.  The  area  bounded  by  a 
line  beginning  at  the  intersection  of 
State  Road  1208  and  Roanoke  Sound; 
then  easterly  along  this  road  to  its 
junction  with  State  Road  1206;  then 
southerly  along  this  road  to  its 
intersection  with  U.S.  Highway 
Business  158;  then  easterly  along  an 
imaginary  line  to  its  intersection  with 
the  Atlantic  Ocean;  then  northwesterly 
along  the  coastline  to  its  intersection 
with  the  Dare-Currituck  County  line; 
then  westerly  along  this  county  line  to 
its  intersection  with  the  Currituck 
Sound;  then  southeasterly  along  this 
sound  to  the  point  of  beginning. 

Ohio 

Ashtabula  County.  The  entire  county. 
Columbiana  County.  The  entire 
county. 

Geauga  County.  The  entire  county. 
Lake  County.  The  entire  county. 
Mahoning  County.  The  entire  county. 
Trumbull  County.  The  entire  county. 

Pennsylvania 
The  entire  State. 

Rhode  Island 
The  entire  State. 

Vermont 
The  entire  State. 

Virginia 

City  of  Alexandria.  The  entire  city. 
City  of  Buena  Vista.  The  entire  dty. 
City  of  Charlottesville.  The  entire  city 
City  of  Chesapeake.  The  entire  city. 
City  of  Colonial  Heights.  The  entire 
city. 

City  of  Fairfax.  The  entire  city. 

City  of  Falls  Church.  The  entire  city. 
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City  of  FranUin.  The  entire  city. 

City  of  Fredericksburg.  The  entire  city. 
City  of  Hampton.  The  entire  city. 

City  of  Harrisonbuig.  The  entire  city. 
City  of  Hopewell.  The  entire  city. 

City  of  Lexington.  The  entire  dty. 

City  of  Mrmassas.  The  entire  city. 

City  of  Manassas  Park.  The  entire 
city. 

City  of  Newport  News.  The  entire  dty. 
City  of  Norfolk.  The  entire  dty. 

City  of  Petersburg.  The  entire  city. 

Cky  of  Poquoson.  The  entire  dty. 

City  o/  Portsmouth.  The  entire  dty. 
City  of  Richmond.  The  entire  city. 

City  of  Staunton.  The  entire  city. 

City  of  Suffolk.  The  entire  dty. 

City  of  Virginia  Beach.  The  entire  city. 
City  of  Waynesboro.  The  entire  city. 
City  of  Williamsburg.  The  entire  dty. 
City  of  Winchester.  The  entire  dty. 
Accomack  County.  The  entire  county. 
Albemarle  County.  The  entire  county. 
Amelia  County.  The  entire  county. 
Amherst  County.  The  entire  county. 
Arlington  County.  The  entire  county. 
Augusta  County.  The  Mitire  county. 
Buckingham  County.  The  entire 
county. 

Caroline  County,  The  entire  county. 
Charles  City  C^nty.  The  entire 
county. 

Chesterfidd  County.  The  entire 
county. 

Clarke  County.  *Ihe  entire  county. 
Culpeper  Couirty.  The  entire  county. 
Cumberland  County.  The  entire 
county. 

Dinwiddie  County.  The  entire  county. 
Essex  County.  The  entire  county. 
Fairfax  County.  The  entire  county. 
Fauquier  County.  The  entire  county. 
Fluvanna  County.  The  entire  county. 
Franklin  County.  The  entire  coimty. 
Frederick  County.  The  entire  county. 
Gloucester  County.  The  mtire  county. 
Goochland  County.  The  entire  county. 
Greene  County.  The  entire  county. 
Hanover  County.  The  entire  county. 
Henrico  County.  The  entire  county. 
Isle  of  Wghf  County.  The  entire 
county. 

James  City  County.  The  entire  coimty. 
King  and  Queen  County.  The  entire 
county. 

King  George  County.  The  entire 
county. 

King  William  County.  The  entire 
county. 

Lancaster  County.  The  entire  county. 
Loudoun  County.  The  entire  county. 
Louisa  County.  The  entire  county. 
Madison  County.  The  entire  county. 
Mathews  County.  The  entire  county. 
Middlesex  County.  The  entire  county. 
Nelson  County.  'Hie  entire  county. 
New  Kent  County.  The  entire  county. 
Northampton  County.  The  entire 
county. 


Northumberland  County.  The  entire 
county. 

Nottoway  County.  The  entire  county. 
Orange  County.  The  entire  county. 
Page  County.  The  entire  county. 
Powhatan  County.  The  entire  county. 
Prince  Edward  County.  The  entire 
county. 

Prince  George  County.  The  entire 
county. 

Priitce  William  County.  The  entire 
county. 

Rappahannock  County.  The  entire 
county. 

Richmond  County.  The  entire  county. 
Rockbridge  County.  The  entire 
county. 

Rockingham  County.  The  entire 
county. 

Shenandoah  County.  The  entire 
county. 

Southampton  County.  The  entire 
county. 

Spotsylvania  County.  The  entire 
county. 

Stafford  County.  The  entire  county. 
Surry  County.  The  entire  county. 
Sussex  Courrty.  The  entire  county. 
Warren  County.  The  entire  county. 
Westmoreland  County.  The  entire 
county. 

yioii:  County.  The  entire  county. 

West  Virginia 

Barbour  County.  The  entire  county. 
Berkeley  County.  The  entire  county. 
Brook  County.  The  entire  county. 
Grant  County.  The  entire  county. 
Hampshire  County.  The  entire  county. 
Hancock  County.  The  entire  county. 
Hardy  County.  The  entire  county. 
Jefferson  County.  The  entire  county. 
Marion  County.  The  entire  county. 
Marshall  County.  The  entire  county. 
Mineral  County.  The  entire  county. 
Monongalia  County.  The  entire 
county. 

Morgan  County.  The  entire  county. 
Ohio  County.  The  entire  county. 
Pendleton  County.  The  entire  county. 
Pocahontas  County.  The  entire 
county. 

Preston  County.  The  entire  county. 
Randolph  County.  The  entire  county. 
Taylor  County.  The  entire  county. 
Tucker  County.  The  entire  county. 
Wetzel  County.  The  entire  county. 

{301.45-4  Conditions  governing  the 
intersMe  movement  of  regulated  artidea 
and  outdoor  houaehoid  artidea  from 
generally  infeated  areaa. 

(a)  Regulated  articles  and  outdoor 
household  articles  from  generally 
infested  areas.  (1)  A  regulated  article, 
except  fw  an  article  moved  in 
accordance  with  pars^aph  (c)  of  this 
section,  shall  not  be  moved  interstate 
from  any  generally  infested  area  into  or 


through  any  area  that  is  not  generally 
infested  unless  a  certificate  or  permit 
has  been  issued  and  attached  to  such 
regulated  article  in  accordance  with 
§§  301.45-5  and  301.45-8.* 

(2)  An  outdoor  household  article  shall 
not  1^  moved  interstate  from  any 
generally  infested  area  into  or  through 
any  area  that  is  not  generally  infested 
unless  a  certificate  or  OHA  documoat 
has  been  issued  and  attached  to  such 
outdoor  household  article  in  accordance 
with  §$  301.45-5  and  301.45-8. 

(b)  A  r^ulated  article  originating 
outside  of  any  generally  in^ted  area 
may  be  moved  interstate  directly 
through  any  generally  infested  area 
without  a  certificate  or  permit  if  the 
point  of  origin  of  the  article  is  clearly 
indicated  by  shipping  documents,  its 
identity  has  been  maintained,  and  it  has 
been  safeguarded  against  infestation 
while  in  any  genoelly  infested  area 
during  the  months  of  April  through 
June.  To  be  safeguarded,  the  article  must 
be  in  an  enclosed  vehicle,  or  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  gypsy  moi^s.  such  as 
canvas,  plastic,  or  closely  woven  cdoth. 

(c)  A  regulated  article  originating  in  a 
geirerally  infested  area  may  be  moved 
interstate  from  a  generally  infested  area 
without  a  certificate  if  it  complies  with 
(1)  or  (2)  of  this  par^raph: 

(1)  The  article  is  moved  by  the  U.S. 
Department  of  Agriculture  fcH' 
experimental  or  scientific  purposes, 
and: 

(1)  Is  moved  pursuant  to  a  permit 
issued  for  each  article  by  the 
Administrator; 

(ii)  Is  moved  in  accordance  with 
conditions  specified  on  the  permit  and 
found  by  the  Administrator  to  be 
adequate  to  prevent  the  disseminaticm 
of  the  gypey  moth,  i.e.,  ccmditions  of 
treatment,  processing,  ^pment,  and 
disposal;  and 

(iii)  Is  moved  with  a  tag  or  label 
securely  attached  to  the  outside  of  the 
container  cxxitaining  the  article  or 
securely  attached  to  the  artkie  itself  if 
not  in  a  containm*.  and  with  such  tag  or 
label  bearing  a  permit  number 
corresponding  to  the  number  of  the 
permit  issued  for  such  article. 

(2)  The  article  is  logs,  pulpwcxxl.  or 
wood  chips,  and  the  person  moving  the 
article  has  attached  a  signed  accnirate 
statement  to  the  waybill  or  other 
shipping  documents  accompanying  the 
article  stating  that  he  or  she  has 
inspected  the  article  in  accxirdance  with 
the  Gypsy  Moth  Program  Manual  no 
more  than  5  days  prior  to  the  date  of 


*  Requirements  under  all  other  applicaUe  Federal 
domestic  plant  quarantines  nMiat  also  be  OMt 
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movement  and  has  found  no  life  stages 
of  gypsy  moth  on  the  article. 

1 301.45-5  Issuance  and  cancellation  of 
certificates,  limited  permits,  and  outdoor 
household  article  documerrts. 

(a)  A  certificate  may  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  article  or  an  outdoor 
household  article  (OHA)  if  the  inspector 
determines  that  it  is  eligible  for 
certification  for  movement  to  any 
destination  under  all  Federal  domestic 
plant  quarantines  applicable  to  such 
article  and; 

(1)  It  has  originated  in  noninfested 
premises  in  a  generally  infested  area 
and  has  not  been  exposed  to  the  gypsy 
moth  while  within  the  generally 
infested  area;  or 

(2)  The  inspector  inspects  the  article 
no  more  than  5  days  prior  to  the  date 

of  movement  during  the  months  of  April 
through  August  (14  days  prior  to  the 
date  of  movement  from  September 
through  March)  and  finds  it  to  be  free 
of  the  gypsy  moth;  or 

(3)  Itnas  been  treated  under  the 
direction  of  an  inspector  to  destroy  the 
gypsy  moth  in  accordance  with  the 
treatment  manual;  or 

(4)  It  has  hew  grown,  produced, 
manufactured,  stwed,  or  handled  in 
such  a  manner  that  no  infestation  would 
be  transmitted  thereby  as  determined  by 
an  inspector. 

(b)  Limited  permits  may  be  issued  by 
an  inspector  to  allow  interstate 
movement  of  any  regulated  article  under 
this  subpart  to  specified  destinations  for 
specified  handling,  utilization, 
processing,  or  treatment  in  accordance 
with  the  treatment  manual,  when,  upon 
evaluation  of  all  of  the  circumstances 
involved  in  each  case,  the  Administrator 
determines  that  such  movement  will  not 
result  in  the  spread  of  the  gypsy  moth 
because  life  stages  of  the  mo^s  will  be 
destroyed  by  such  specified  handling, 
utilization,  processing  or  treatment,  or 
the  pest  will  not  survive  in  areas  to 
which  shipped,  and  the  requirements  of 
all  other  applicable  Federal  domestic 
plant  quarantines  have  been  met. 

(c)  Certificate  and  limited  permit 
forms  may  be  issued  by  an  inspector  to 
any  person  for  use  for  subsequent 
shipments  of  regulated  articles  provided 
the  person  is  operating  under  a 
compliance  agreement.  Any  person 
operating  under  a  compliance 
agreement  may  reproduce  the  forms  as 
needed  to  atta^  them  to  regulated 
articles  moved  under  a  compliance 
agreement.  Any  persrai  operating  under 
a  compliance  agreement  may  execute 
and  issue  the  certificate  forms  or 
reproduction  of  such  forms,  for  the 
interstate  movement  of  regulated 


articles  from  the  premises  of  such 
person  identified  in  the  compliance 
agreement,  if  the  person  has  treated 
such  regulated  articles  as  specified  in 
the  compliance  agreement,  and  if  the 
regulated  articles  are  eligible  for 
certification  for  movement  to  any 
destination  imder  all  applicable  Federal 
domestic  plant  quarantines.  Any  person 
operating  \mder  a  compliance 
agreement  may  execute  and  issue  the 
limited  permit  forms,  or  reproductions 
of  such  forms,  for  the  interstate 
movement  of  regulated  articles  to 
specified  destinations  when  an 
inspector  has  made  the  determinations 
specified  in  paragraph  (b)  of  this 
section. 

(d)  A  certificate  may  be  issued  by  a 
qualified  certified  applicator  for  the 
interstate  movement  of  any  outdoor 
household  article  or  mobile  home  if 
such  qualified  certified  applicator 
determines  the  following: 

(1)  That  the  article  has  been  inspected 
by  the  qualified  certified  applicator  and 
foimd  to  be  free  of  any  life  stage  of  the 
gypsy  moth;  or 

(2)  That  the  article  has  been  treated 
by,  or  treated  under  the  direct 
supervision  of,  the  qualified  certified 
applicator  to  destroy  any  life  stage  of  the 
gypsy  moth  in  accordance  with  methods 
and  procedures  prescribed  in  section  m 
of  the  Gypsy  Moth  Program  Manual. 

(e)  An  OHA  document  may  be  issued 
by  the  owner  of  an  outdoor  household 
article  for  the  interstate  movement  of 
the  article  if  sudi  person  has  inspected 
the  outdoor  household  article  and  has 
found  it  to  be  free  of  any  life  stage  of 
gypsy  moth. 

(f)  Any  certificate  or  permit  which  has 
been  issued  or  authorized  may  be 
withdrawn  by  an  inspector  if  he 
determines  that  the  holder  thereof  has 
not  complied  with  any  conditicm  fw  the 
use  of  such  document.  The  reasons  for 
the  withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
permit.  Any  person  whose  certificate  or 
permit  has  b^n  withdrawn  may  appeal 
the  decision  in  writing  to  the 
Administrator  within  ten  (10)  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  shall  state  all  of 
the  facts  and  reasons  upma  which  the 
pOTSon  relies  to  show  that  the  certificate 
or  permit  was  wrongfully  withdrawn. 
The  Administrator  shall  grant  or  deny 
the  appeal,  in  writing,  stating  the 
reasons  for  his  decision  as  promptly  as 
circumstances  permit.  If  there  is  a 
conflict  as  to  any  material  fact,  a  hearing 
shall  be  held  to  resolve  such  conflict. 
Rules  of  practice  concerning  such  a 
hearing  will  be  adopted  by  the 
Administrator.  (Approved  by  the  Office 


of  Management  and  Budget  under 
control  number  0579-0108.) 

1301.45-5  Compliance  agraamant  and 
cancellation  thereof. 

(a)  Any  person  engaged  in  the 
business  of  growing,  handling,  or 
moving  regulated  articles  may  enter  into 
a  compliance  agreement  to  facilitate  the 
movement  of  such  articles  under  this 
subpart.  Qualified  certified  applicators 
must  enter  into  compliance  agreements, 
in  accordance  with  the  definiticm  of 
qualified  certified  applicator  in 

§  301.45-1.  A  compliance  agreement 
shall  specify  safeguards  necessary  to 
prevent  spread  of  the  gypsy  moth,  such 
as  disinfestation  practices  or  application 
of  chemical  materials  in  accordwce 
with  the  treatment  manual.  Compliance 
agreement  forms  may  be  obtained  from 
the  Administrator  or  an  inspector. 

(b)  Any  compliance  agreement  may  be 
canceled  by  the  inspector  who  is 
supervising  its  enforcement,  orally  or  in 
writing,  whenever  the  inspector  finds 
that  such  person  has  failed  to  comply 
with  the  conditions  of  the  agreement.  If 
the  cancellation  is  oral,  the  decision  and 
the  reasons  therefore  shall  be  confirmed 
in  writing,  as  promptly  as  circumstances 
permit.  Any  person  whose  compliance 
agreement  h^  been  canceled  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  ten  (10)  days  after 
receiving  written  notification  of  the 
cancellation.  The  appeal  shall  state  all 
of  the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wnmgfully 
canceled.  The  Administrator  shall  grant 
or  deny  the  appeal,  in  vmting,  stating 
the  reasons  for  such  decision,  as 
promptly  as  circumstances  permit.  If 
there  is  a  conflict  as  to  any  material  fact, 
a  hearing  shall  be  held  to  resolve  such 
conflict.  Rules  of  practice  concerning 
such  a  hearing  will  be  adopted  by  the 
Administrate.  (Approved  by  the  Office 
of  Management  and  Budget  under 
control  number  0579-0108.) 

§301.45-7  Aaaambly  and  kiapectioa  of 
regulated  articles  and  outdoor  household 
articlee. 

Persons  (other  than  those  authorized 
to  use  certificates  or  limited  permits,  or 
reproductions  thereof,  under  §  301.45- 
5(c))  who  desire  to  move  intwstate  a 
regulated  article  which  must  be 
accompanied  by  a  certificate  or  permit 
shall,  at  least  7  days  before  the  desired 
movement,  request  an  inspector  to 
examine  the  article  prior  to  movement. 
Persons  who  desire  to  move  interstate 
an  outdoor  household  article 
accompanied  by  a  certificate  issued  in 
accordance  with  §  301.45-5  shall,  at 
least  14  days  before  the  desired 
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movement,  request  an  inspector  to 
examine  the  article  prior  to  movement. 
Persons  who  desire  to  move  interstate 
an  outdoor  household  article  or  a 
mobile  home  accompanied  by  a 
certificate  issued  by  a  qualified  certified 
applicator  in  accordance  with  §  301.45- 
5(d)  shall  request  a  qualified  certified 
applicator  to  examine  the  article  prior  to 
movement.  Such  articles  shall  be 
assembled  at  such  point  and  in  such 
manner  as  the  inspector  or  qualified 
certified  applicator  designates  to 
facilitate  inspection. 

1301.45-8  Attachment  and  disposition  of 
certificataa,  UmHad  psrmita,  and  outdoor 
household  erticle  documents. 

(a)  A  certificate,  limited  permit,  or 
OHA  document  required  for  the 
interstate  movement  of  a  regulated 
article  or  outdoor  household  article 
must  at  all  times  during  such  movement 
be  securely  attached  to  the  outside  of 
the  container  containing  the  regulated 
article  or  outdoor  household  article, 
securely  attached  to  the  article  itself  if 
not  in  a  container,  or  securely  attached 
to  the  consignee’s  copy  of  the  waybill  or 
other  shipping  document:  Provided, 
however.  That  the  requirements  of  this 
section  may  be  met  by  attaching  the 
certificate,  limited  permit,  or  OHA 
document  to  the  consignee’s  copy  of  the 
waybill  or  other  shipping  document 
only  if  the  regulated  article  or  outdoor 
household  article  is  sufficiently 
described  on  the  certificate,  limited 
permit,  OHA  document  or  shipping 
document  to  identify  ^ch  article. 

(b)  The  certificate,  limited  permit,  or 
OHA  document  for  the  movement  of  a 
regulated  article  or  outdoor  household 
article  shall  be  furnished  by  the  carrier 
to  the  consignee  at  the  destination  of  the 
shipment. 

(c)  Any  qualified  certified  applicator 
who  issues  a  certificate  or  CHiA 
document  shall  at  the  time  of  issuance 
send  a  copy  of  the  certificate  or  OHA 
document  to  the  APHIS  officer  in  charge 
for  the  State  in  which  the  document  is 
issued. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0108) 

S301.45-9  inspection  and  disposal  of 
regulated  articles  and  peats. 

Any  properly  identified  inspector  is 
authorized  to  stop  and  inspect,  and  to 
seize,  destroy,  or  otherwise  dispose  of, 
or  require  disposal  of  reflated  articles, 
outdoor  household  articles,  and  gypsy 
moths  as  provided  in  section  10  of  the 
Plant  Quarantine  Act  (7  U.S.C.  164a) 
and  section  105  of  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150dd). 


1301.45-10  Movement  of  llva  gypsy 
moths. 

Regulations  requiring  a  permit  for, 
and  otherwise  governing  the  movement 
of,  live  gypsy  moths  in  interstate  or 
foreign  commerce  are  contained  in  the 
Federal  Plant  Pest  Regulations  in  part 
330  of  this  chapter. 

§301.45-11  Costs  and  charges. 

The  services  of  the  inspector  shall  be 
furnished  without  cost.  The  U.S. 
Department  of  Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  compliance 
with  the  provisions  of  the  quarantine 
and  regulations  in  this  subpart,  other 
than  for  the  services  of  the  inspector. 

§301.45-12  Disquaimcstion  of  qualHied 
certified  applicator  to  issue  certificates. 

(a)  Any  qualified  certified  applicator 
may  be  disqualified  from  issuing 
certificates  by  the  Administrator  if  he 
determines  that  one  of  the  following  has 
occurred: 

(1)  Such  person  is  not  certified  by  a 
State  and/or  Federal  Government  as  a 
commercial  certified  applicator  imder 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  (86  Stat.  983; 

7  U.S.C.  136b)  in  a  category  allowing 
use  of  the  restricted  pesticides  Spray  N 
Kill  (EPA  Registration  No.  8730-30), 
Ficam  W  (EPA  Registration  No.  45639- 
1),  and  acephate  (Orthene*);  or 

(2)  Noncompliance  with  any  of  the 
provisions  of  ffiis  subpart;  or, 

(3)  Failure  to  attend  and  complete, 
each  time  such  person  is  recertified  as 

a  certified  commercial  applicator  under 
FIFRA,  a  workshop  approved  by  the 
Administrator  on  the  identification  and 
treatment  of  life  stages  of  gypsy  moth  on 
outdoor  household  articles  and  mobile 
homes. 

(b)  The  disqualification  is  effective 
upon  oral  or  written  notification, 
whichever  is  earlier.  The  reasons  for  the 
disqualification  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
permit,  unless  contained  in  the  written 
notification.  Any  qualified  certified 
applicator  who  is  disqualified  from 
issuing  certificates  may  appeal  the 
decision  in  writing  to  the  Administrator 
within  ten  (10)  days  after  receiving 
written  notification  of  the 
disqualification.  Tlie  appeal  shall  state 
all  of  the  facts  and  reasons  upon  which 
the  person  relies  to  show  that  the 
disqualification  was  a  wrongful  action. 
*1110  Administrator  shall  grant  or  deny 
the  appeal,  in  writing,  stating  the 
reasons  for  his  decision  as  promptly  as 
circumstances  permit.  If  there  is  a 
conflict  as  to  any  material  fact,  a  hearing 
shall  be  held  to  resolve  such  conflict. 
Rules  of  practice  concerning  such  a 


hearing  will  be  adopted  by  the  H 

Administrator. 

i! 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0108)  ! 

Done  in  Washington,  DC,  this  16th  day  of 
July  1993.  j 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-17555  Filed  7-22-93;  8:45  am)  i 
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Agricultural  Marketing  Service 

7  CFR  Part  944 
[Docket  No.  FV-91-245  FR] 

Fruits;  Import  Regulations  (Grapefruit); 
Reinstatement  of  Grapefruit  Import 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  ’This  final  rule  reinstates,  with 
minor  revisions,  the  temporarily 
suspended  minimum  grade  and  size 
requirements  for  grapeftxiit  imported 
into  the  United  States.  These 
requirements  were  temporarily 
suspended  on  March  11, 1991,  to 
provide  the  United  States  Trade 
Representative  (USTR)  adequate  time  to 
review  contemplated  changes  in  the 
import  requirements.  This  action  is 
needed  so  that  imported  grapefhiit  meet 
the  same  minimum  grade  and  size 
requirements  as  those  established  for 
grapefruit  under  the  marketing  order 
covering  Florida  ^apeftnit,  consistent 
with  section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended. 

EFFECTIVE  DATE:  July  26,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Rasmussen,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington.  DC  20090-6456; 
telephone;  (202)  720-5331. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  section  8e  (7  U.S.C. 
608&-1)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act.  Section  8e  of  the  A.ct 
provides  that  whenever  specified 
commodities,  including  grapefiriit.  are 
regulated  under  a  Federal  marketing 
order,  imports  of  these  commodities 
into  the  United  States  are  prohibited 
unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Rules  and  Regulations 


commodities.  Section  8e  also  provides 
that  whenever  two  or  more  marketing 
orders  regulate  the  same  commodity 
produced  in  different  areas  of  the 
United  States,  the  Secretary  shall 
determine  which  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapehuit  imported 
into  the  United  States  are  in  most  direct 
competition  with  grapefruit  grown  in 
Florida  regulated  under  Marketing 
Order  No.  905,  and  has  found  that  the 
minimum  grade  and  size  requirements 
for  imported  grapefruit  should  be  the 
same  as  those  established  for  grapefruit 
under  Marketing  Order  No.  90S. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Elepartmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Oder  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  comjratibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
this  action  should  also  have  small  entity 
orientation,  and  impact  on  both  small 
and  large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

There  are  about  25  imp>orters  of 
grapefruit.  Small  agricultural  service 
firms,  which  includes  imp>orters,  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
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than  $3,500,000.  A  majority  of  these 
importers  may  be  classified  as  small 
entities. 

The  minimum  grade  and  size 
requirements  sp>ecified  in  §  944.106  (7 
CFR  944.106)  for  imported  grap>efiuit 
were  in  effect  on  a  continuous  basis  for 
several  years  prior  to  their  susp>ension 
on  March  11. 1991  (56  FR  10792,  March 
14, 1991).  These  requirements  were 
suspended  to  provide  the  USTR 
adequate  time  to  review  contemplated 
changes  in  the  grapefruit  import 
requirements  needed  to  reflect  changes 
in  the  minimum  grade  and  size 
requirements  for  Florida  grap)efruit 
specified  in  §  905.306  (7  CFR  905.306) 
under  Marketing  Order  No.  905. 

A  proposed  rule  concerning  this 
action  was  issued  on  September  24, 

1992,  and  published  in  the  Federal 
Register  on  October  5, 1992  (57  FR 
45754).  That  rule  provided  a  15-day 
comment  period  which  ended  October 
20. 1992.  A  comment  was  filed  by  Ray 
Prewett,  Executive  Vice  President, 

Texas  Citrus  Mutual,  McAllen,  Texas 
favoring  the  prop)05al,  indicating  that  it 
was  very  important  to  the  citrus 
industry  in  the  Rio  Grande  Valley  in 
Texas  that  the  import  standards  for 
grapefruit  be  put  back  in  place.  The 
commenter  pointed  out  that  poor 
quality  imported  grapefruit  not  meeting 
U.S.  grade  standards  may  leave 
consumers  with  a  bad  impression  of  all 
grapefiuit,  and  that  consumers  may 
confuse  such  grapefruit  with  Texas 
gr^efruit  in  the  marketplace. 

Ine  language  in  this  final  rule  has 
been  modified  somewhat  from  that  in 
the  proposed  rule  by  relaxing  for 
import^  red  seedless  grape^it  the 
minimum  grade  to  “Improved  No.  2” 
from  “Improved  No.  2  External,  U.S.  No. 
1  Internal”  through  August  22, 1993; 
and  the  minimum  size  requirement  to 
3Vi8  inches  in  diameter  frnm 
inches  through  November  7, 1993. 

These  modifications  reflect  a  size 
relaxation  made  on  October  26, 1992  (57 
FR  47255,  October  15, 1992),  and  a 
grade  relaxation  made  on  May  31. 1993 
(58  FR  31465,  June  3, 1993)  for  domestic 
shipments  of  Florida  red  seedless 
grapefrnit;  and  must  be  made  so  that 
imported  grapefruit  meet  the  same  grade 
and  size  requirements  as  Florida 
grapefruit.  Also,  the  effective  date  of  the 
import  regulation  for  “Seeded”, 
“Seedless,  red”,  and  "Seedless,  except 
red”  grapefruit  is  changed  frnm  that 
proposed  in  the  notice  to  three  days 
after  date  of  publication  in  the  Federal 
Register  to  comply  with  the 
requirements  of  the  Act. 

Under  this  final  rule,  imported  seeded 
grapefruit  must  grade  at  least  U.S.  No. 

1  and  be  at  least  3^%«  inches  in 


diameter.  Imported  red  seedless 
grapefruit  must  grade  at  least  “Improved 
No.  2”  and  be  at  least  3^^«  imdies  in 
diameter,  during  the  period  July  26, 

1993,  through  August  22. 1993,  with  the 
minimum  grade  increasing  to 
“Improved  No.  2  External  and  U.S.  Na 
1  Internal”  for  shipments  made  on  and 
after  August  23, 1993.  and  the  minimum 
size  increasing  to  3Via  inches  in 
diameter  for  shipments  made  on  and 
after  November  8, 1993.  Imported  white 
seedless  grapefruit  must  grade  at  least 
Improved  No.  2  External  and  U.S.  No. 

1  Internal  and  be  at  least  3*Ae  inches  in 
diameter. 

This  final  rule  requires  that  imported 
grapefruit  be  inspected  and  certified  as 
meeting  the  minimum  grade  and  size 
requirements,  as  hereinafter  specified. 
These  requirements  are  the  same  as 
those  in  eftect  for  domestic  shipments  of 
grapefruit  grown  in  Florida  under 
Marketing  Order  No.  905,  and  similar  to 
those  in  effect  under  §  944.106  just  prior 
to  their  suspension  on  March  11, 1991. 

The  final  rule  sets  forth  the  minimum 
grade  and  size  requirements  for 
grapefruit  in  §  944.106.  In  addition,  the 
section  heading  is  revised,  the  term 
“grapefrnit”  is  defined,  and  current 
paragraph  (d)  in  the  section  is  removed 
since  it  is  not  needed.  These  changes  are 
non-substantive  in  nature  and  are  made 
to  make  the  regulation  easier  to  read  and 
understand  by  persons  affected  by  the 
requirements. 

Further,  this  final  rule  increases  the 
quantity  of  grapefruit  which  persons 
may  import,  exempt  from  import 
requirements,  to  15  standard  packed 
bushel  cartons,  so  that  it  is  the  same 
quantity  as  the  quantity  of  Florida 
grapefruit  currently  exempted  under 
§905.141  (7  CFR  905.141).  The 
exemption  in  the  suspended  import 
regulation  was  10  standard  packed  ^ 
bushel  cartons. 

During  the  1989, 1990,  and  1991 
seasons,  fresh  grapefruit  were  imported 
into  the  United  States  from  the 
Bahamas,  the  Dmninican  Republic, 
Israel,  and  Mexico.  United  States 
imports  of  grapefruit  increased  from 
105,900  cartons  (42.5  pounds  per 
carton)  in  1986  to  407,058  cartons  in 
1991.  Imports  from  the  Bahamas,  the 
principal  source  of  grapefruit  imports, 
rose  from  49  percent  of  the  total  in  1986 
to  90  percent  of  the  total  in  1991. 

The  Departmmit’s  National 
Agricultural  Statistics  Service  forecast 
for  1992-93  Florida  grapefruit 
production  is  109.5  million  cartons 
(42.5  pounds  per  carton),  29  percent 
above  1991-92,  and  53  percent  above 
the  1989-90  freeze-reduced  crop. 
According  to  the  Citrus  Administrative 
Committee,  which  locally  administers 
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Marketing  Order  No.  905.  Florida  fresh 
grapefruit  shipments  totaled  41.8 
million  cartons  for  the  1991-92  season. 
As  indicated  by  data  from  the 
Department's  Federal-State  Market 
News  Service,  Florida  shipments 
accounted  for  over  85  percent  of  United 
States  total  fresh  grapefruit  shipments 
during  the  years  from  1986  through 
1991.  Imports  will  likely  constitute  less 
than  one  percent  of  United  States  fresh 
utilization. 

In  accordance  with  section  8e  of  the 
Act,  the  USTR  has  concimred  with  the 
issuance  of  this  final  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  reflects  the 
Department’s  appraisal  of  the  need  to 
reinstate  the  suspended  grapefruit 
import  requirements  to  provide  equal 
treatment  to  both  domestic  producers, 
domestic  handlers,  and  importers,  and 


make  the  specified  changes  in  the 
grapefruit  import  regulation,  as 
hereinafter  set  forth,  to  efiectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  grapefruit  import 
requirements  should  be  reinstated  as 
soon  as  possible,  so  that  imported 
grapefruit  meet  the  same  grade  and  size 
requirements  as  are  applicable  to 
domestic  shipments  of  Florida 
grapefruit  as  required  under  section  8e 
of  the  Act;  and  (2)  the  proposed  rule 
provided  a  30-day  comment  period,  and 
the  only  comment  received  favored  this 
action. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  Oranges. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  944  is  amended  as 
follows: 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  The  suspension  of  §  944.106  is 
lifted  and  that  section  is  revised  to  read 
as  follows; 

1944.106  Grapefruit  import  regulation. 

(a)  Pursuant  to  section  8e  (7  U.S.C. 

§  608e-l)  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  part  944— Fruits; 
Import  Regulations,  the  importation  into 
the  United  States  of  any  grapefruit  is 
prohibited  unless  such  grapefruit  meet 
the  following  minimum  grade  and  size 
requirements  for  each  specified 
grapefruit  classification; 


Grapefruit  classification 

Regulation  period 

Minimum  grade 

Minimum 

diameter 

(inches) 

5U»A(teri  . 

On  &  after'  . 

U.S.  No.  1  . . . 

3’4'i« 

5tAArilAS.<t,  rad 

08/22/93  . . 

Improved  No.  2 . 

3Vie 

08^3/98-11/07/93  . 

Improved  No.  2  External  . 

3Vi« 

U.S.  No.  1  Internal . 

On  and  after  11/08/93  . 

Improved  No.  2  External  . 

3®/ie 

U.S.  No.  1  Internal . . . 

Seedless,  except  red 

On  &  after'  . 

Improved  No.  2  External  . 

3^/16 

U.S.  No.  1  Internal . 

'July  26,  1993. 


(b)  The  term  grapefruit  is  defined  as 
citrus  paradisi,  MacFadyen. 

(c)  Terms  and  tolerances  pertaining  to 
grade  and  size  requirements,  which  are 
defined  in  the  United  States  Standards 
for  Grades  of  Florida  Gra{}efruit  (7  CFR 
51.750-51.784),  and  in  Marketing  Order 
No.  905  (7  CFR  905.18),  shall  be 
applicable  herein. 

(d)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
EMvision,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  is  designated  as  the 
governmental  inspection  service  for 
certifying  the  grade,  size,  quality,  and 
maturity  of  grapefruit  imported  into  the 
United  States.  Inspection  by  the  Federal 
or  Federal-State  Inspection  Service  with 
evidence  thereof  in  the  form  of  an 
official  inspection  certificate,  issued  by 
the  respective  service,  applicable  to  the 
particular  shipment  of  grapefruit,  is 
required  on  all  such  imports.  The 
inspection  and  certification  services 
will  be  available  upon  application  in 
accordance  with  the  Regulations 


Governing  Inspection,  Certification  and 
Standards  of  Fresh  Fruits,  Vegetables, 
and  Other  Products  (7  CFR  part  51),  and 
in  accordance  with  the  regulation 
designating  inspection  services  and 
procedure  for  obtaining  inspection  and 
certification  (7  CFR  944.400). 

(e)  The  term  “importation"  means 
release  from  custody  of  the  United 
States  Customs  Service. 

(f)  Any  person  may  import  up  to  15 
standard  packed  cartons  (12  bushels)  of 
grapefruit  exempt  from  the  requirements 
specified  in  this  section. 

(g)  Any  grapefruit  which  fail  to  meet 
the  import  requirements  prior  to  or  after 
reconditioning  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Federal  or  Federal-State  Inspection 
Service  with  the  costs  of  certifying  the 
disposal  of  such  grapefruit  borne  by  the 
importer. 

(h)  The  Secretary  has  determined  that 
grapefruit  imported  into  the  United 
States  are  in  most  direct  competition 
with  grapefruit  grown  in  Florida 


regulated  under  Marketing  Order  No. 

905  (7  CFR  part  905). 

Dated:  )uly  19, 1993. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  93-17504  Filed  7-22-93;  8:45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Supervisory  Committee  Audits  and 
Verifications 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Final  rule. 

SUMMARY  The  NCUA  Board  is  amending 
its  regulations  governing  supervisory 
committee  audits  and  verifications.  The 
amendments  will:  (1)  Add  a 
nonstatistical  sampling  option  for 
independent,  licensed,  certified  public 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Rules  and  Regulations 


39431 


accoimtants  in  the  verification  of 
members’  accounts  consistent  with 
applicable  generally  accepted  auditing 
standards  (GAAS);  and  (2)  change 
applicable  sections  of  the  ciirrent 
regulation  to  more  properly  reflect 
accounting/auditing  terms  of  art  without 
otherwise  changing  the  intent  of  the 
regulation.  Dropp^  from  consideration 
in  the  final  amendment  were  the 
proposed  amendments  to  require 
independent  annual  audits  (opinion 
audits)  for  federally  insured  credit 
unions  with  assets  exceeding  $50 
million,  and  to  require  that  me 
supervisory  committee  and/or  its 
auditors  provide  NCUA  the  option  to 
photocopy  working  papers  supporting 
the  audit. 

EFFECTIVE  DATE:  August  23, 1993. 
ADDRESSES:  National  Credit  Union 
Administration.  1776  G  Street  NW., 
Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Kelbly,  Accounting  Officer,  Office 
of  Examination  and  Insurance,  (202) 
682-9640,  or  Michael  McKenna,  Staff 
Attorney,  Office  of  General  Counsel, 
(202)  682-9630,  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Section  701.12  sets  forth  supervisory 
committee’s  responsibility  in  meeting 
the  audit  and  verification  requirements 
of  the  Federal  Credit  Union  Act.  A 
supervisory  committee  audit  is  required 
at  least  once  every  calendar  year 
covering  the  period  since  the  last  audit. 
The  scope  of  the  audit  must  be  that 
which,  at  a  minimum,  tests  the  federal 
credit  union’s  assets,  liabilities,  equity, 
income,  and  expenses  for  existence, 
proper  cut  off,  valuations,  ownership, 
disclosures  and  classification,  and 
internal  controls  (§  701.12(b)).  A  written 
report  on  the  audit  must  be  made  to  the 
bnard  of  directors  and,  if  requested, 
NCUA  (§  701.12(c)).  Working  papers 
must  be  maintained  and  made  available 
to  NCUA  (§  701.12(c)).  Independence 
requirements  must  be  met  (§  701.12(d): 
standards  governing  verifications — 100 
percent  verification  or  statistical 
sampling — are  set  forth  (§  701.12(e)). 
Section  741.2  makes  these  requirements 
applicable  to  federally  insured  state- 
chartered  credit  unions. 

At  the  March  25, 1993,  Board  meeting 
in  Boston,  Massachusetts,  the  NCUA 
Board  issued  for  public  comment  a 
proposed  amendment  to  the  current 
supervisory  committee  audit  and 
verification  requirements.  The 
amendments  include  a  requirement  for 
annual  audits  (opinion  audits)  by 
independent,  licensed,  certified  public 
accountants  for  federally  insurecl  cnredit 


unions  with  assets  greater  than  $50 
million.  The  NCUA  Board  believed  this 
was  necessary  due  to  the  increasing 
complexity  of  credit  union  financial 
statements.  In  line  with  this  philosophy, 
the  agency  had  recently  begem 
collecting  quarterly  call  report  data  on 
larger  credit  unions.  The  requirement 
for  an  opinion  audit  was  expected  to  go 
hand  in  hand  with  this  increased 
collection  of  financial  data  to  facilitate 
the  adequate  supervision  and 
examination  of  federal  credit  emions. 

The  General  Accounting  Office  had 
recommended  such  a  requirement  as  a 
result  of  their  2-year  study  of  NCUA  and 
the  credit  union  system  {"Credit  Unions: 
Assuring  Future  Soundness"). 

In  addition,  the  proposal  expanded 
the  requirement  of  the  supervisory 
committee  and  their  compensated 
auditors  to  make  original  working 
papers  available  for  NCUA  review,  and 
to  also  allow  photocopying  by  any 
authorized  employee  of  NCUA.  Qedit 
unions  would  also  be  encouraged  to 
include  a  clause  in  their  engagement 
letters  with  outside  auditors  ass\mng 
the  advanced  agreement  to  allow 
regulators  to  review  and  to  photocopy 
ori^nal  working  papers,  as  needed. 

The  proposal  intended  to  amend 
applicable  sections  of  the  current 
regulation  to  more  properly  reflect 
accounting/auditing  terms  of  art  without 
changing  the  intent  of  the  existing 
regulation.  Certain  terms,  (e.g.,  “audit,” 
“review,”  “generally  accept^  auditing 
standards”  (GAAS),  “generally  accepted 
accounting  principles”  (GAAP)),  have  a 
specific  meaning  within  the  accounting 
profession  and  ffie  usage  of  some  of 
these  terms  in  the  current  regulation  is 
inconsistent  and/or  confusing  in 
relation  to  the  profession’s  usage.  The 
Board  intended  to  minimize  differences 
in  usage  of  terminology  and  alleviate 
confusion  within  the  credit  union 
industry. 

And  finally,  the  proposed  suggested 
the  addition  of  a  nonstatistical  sampling 
option  consistent  with  applicable 
generally  accepted  auditing  standards 
for  independent,  licensed,  certified 
public  accountants  in  the  verification  of 
members’  accounts.  The  current 
regulation  permits  two  approaches  to 
member  account  verification:  100 
percent  sampling  or  statistical  sampling. 
The  additional  option  would  be 
consistent  with  NCUA  efforts  to 
minimize  difierences  between 
regulatory  accounting/auditing  practices 
and  GAAP/GAAS. 

Comments 

Two  hundred  two  comment  letters 
were  received:  one  hundred  thirty-five 
from  federal  credit  unions,  thirty-seven 


from  federally  insured,  state-chartered 
credit  unions,  two  from  state  regulators, 
fourteen  from  league  organizations, 
three  from  trade  groups,  and  eleven 
from  various  other  parties.  Thirty-one 
commenters  gave  their  full  support  of 
the  amendment  as  written;  fifty-three 
commenters  offered  mixed  support:  and 
one  himdred  eighteen  commenters 
opposed  the  amendment.  The 
pr^ominant  comments  are  summarized 
as  follows; 

Section  701.12(b) — Requirement  for  an 
“Opinion”  Audit 

Currently.  §  701.12  has  no 
requirement  for  an  opinion  audit  by  an 
independent,  licens^,  certified  public 
accountant.  The  proposed  amendment 
would  require  all  federally  insured 
credit  unions  with  an  asset  size  of  $50 
million  or  greater  to  have  an  opinion 
audit  performed  by  an  independent, 
licens^,  certified  public  accountant. 
Fifty-nine  commenters  support  the 
opinion  audit  requirement.  Five  of  these 
commenters  would  lower  the  limit  to 
$25  million,  two  would  lower  it  to  $10 
million  and  two  would  lower  it  to  $5 
million.  Three  commenters  would 
require  independent  opinion  audits  for 
all  federally  insured  credit  unions. 

The  commenters  supporting  the 
proposal  believe  the  amendment  is 
necessary  due  to  the  increasing 
complexity  of  credit  union  financial 
statements.  A  number  of  these 
commenters  also  state  that  most  large 
credit  unions  already  receive  opinion 
audits.  Some  commenters  believe  that 
these  audits  can  be  a  key  factor  in 
discovering  inadequate  internal  controls 
and  accounting  records  within  the 
credit  union.  One  commenter  states  that 
an  opinion  audit  provides  assurance 
that  the  financial  statements  are  fairly 
presented  in  accordance  with  GAAP. 
Another  commenter  states  that  these 
audits  provide  important  information  to 
the  board  of  directors  and  credit  union 
members.  One  commenter  states  that  the 
fact  that  70.9  percent  of  credit  unions 
over  $50  million  in  assets  already  obtain 
certified  public  accountant  opinion 
audits  negates  the  argument  ffiat  credit 
unions  of  that  size  would  incur 
significant  additional  costs;  the  large 
majority  of  these  credit  unions  are 
already  incurring  this  expense. 

Eleven  commenters  believe  there 
should  be  an  intermediate  asset  size 
threshold  above  which  a  supervisory 
committee  audit  may  be  permitted  if 
conducted  by  an  independent,  licensed, 
certified  public  accountant.  Three 
commenters  oppose  the  idea  of  an 
intermediate  asset  size  threshold. 

One  hundred  and  forty-one 
commenters  object  to  the  annual  audit 
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requirement.  Ninety-three  commenters 
believe  the  propos^  amendments  will 
impose  undue  costs  on  credit  unions. 
Seventy-fom  commenters  oppose  the 
proposal  since  NCUA  already  has  the 
authority  to  require  a  certified  audit 
upon  discovery  of  poor  recordkeeping 
and/or  auditing.  They  believe  NCUA 
can  adequately  supervise  credit  luiions 
without  these  amendments. 

Sixty-six  commenters  believe  the 
amendments  are  an  imnecessary 
regulatory  burden.  Forty-nine 
commenters  believe  an  independent 
audit  does  not  prevent  or  discover 
fraud,  with  a  number  of  these 
commenters  citing  the  S&L  crisis. 
Twenty-two  commenters  believe  the 
proposal  would  erode  the  decision¬ 
making  authority  of  the  credit  union 
board  of  directors  and  supervisory 
committee. 

Twenty-six  commenters  believe  the 
league  auditors  are  better  qualified  and 
have  a  better  understanding  of  credit 
imions  than  most  certified  public 
accoimtant  firms.  Two  commenters 
stated  that,  given  the  high  quality  of 
service  and  cost  effectiveness  of  audits 
performed  by  credit  union  leagues  and 
their  service  corporations,  the  final 
amendment  should  allow  for  the 
required  audit  to  be  performed  by 
leagues  if:  (1)  The  audit  is  performed 
under  generally  accepted  auditing 
standards;  and  (2)  some  reasonable 
compliance  standards  can  be  developed. 

In  Ught  of  the  fact  that  72  percent  of 
all  credit  unions  over  $50  million  in 
assets  already  receive  an  "opinion” 
audit  by  an  independent,  licensed, 
certified  public  accountant,  and  due  to 
the  enforcement  provisions  of  $  701.13 
through  which  the  agency  can  require 
an  "opinion”  audit  given  serious  and 
persistent  recordkeeping  problems,  the 
Board  agrees  not  to  amend  $  701.12(b)  in 
this  regard  at  this  time. 

Section  701.12(b) — Qianges  in 
Terminology 

The  proposed  amendment  would 
replace  the  term  "audit”  in  section  (b) 
with  "supervisory  committee  audit.” 
Furthermore,  the  proposed  amendment 
would  replace  the  terminology 


that  more  clearly  describe  how  the 
annual  supervisory  committee  audit 
requirement  may  be  satisfied. 

Eight  commenters  stated  that  it  would 
clarify  terminology  to  change  the  term 
"audit”  to  "supervisory  committee 
audit.”  Furthermore,  one  of  these 
commenters  states  that  paragraph 
(b)(l)(i)(A)  should  delete  "in  accordance 
with  GAAS”  and  that  subparagraph 
(b)(l)(i)(B)  should  delete  "*  *  *  in 


accordance  with  applicable  GAAS  that 
in  itself*  *  *”  because  all  certified 
public  accountants  must  adhere  to 
GAAS  procedures  when  issuing  an 
opinion.  The  Board  did  not  delete  the 
references  to  GAAS  in  either  part 
because,  although  the  commenter  is 
technically  correct  in  his  point,  only 
those  thoroughly  knowledgeable  of  the 
auditing  profession  and  its  governing 
standards  would  presume  this  fact; 
nonprofessionals  most  likely  would  not. 
The  Board  feels  the  reference  adds  to 
rather  than  detracts  firom  the  regulation. 

The  American  Institute  of  Gertified 
Public  Accoimtants,  commenting  on  the 
regulation,  su^ested  other  minor 
terminology  chwges  which  were 
intended  to  be  clarifying  without 
changing  the  intent  of  the  Board  in  the 
current  regulation.  For  the  most  part, 
these  changes  were  adopted  in  the  final 
amendment. 

Section  701.12(c) — Access  to,  and 
Photocopying  of  Original  Working 
Papers 

The  proposed  amendment  requires 
the  supervisory  committee  and/or  its 
auditors  to  provide  NCUA  the  option  to 
photocopy  working  papers  supporting 
the  audit.  Forty-ei^t  commenters 
support  this  proposal.  One  hundred  and 
forty-four  commenters  oppose  this 
amendment.  A  number  of  these 
commenters  believe  this  amendment 
would  prove  costly  to  credit  unions. 
They  suggest  that  NCUA  work  out  the 
issue  with  the  accounting  profession 
rather  than  placing  credit  unions  in  the 
middle  of  the  dispute.  Three 
commenters  stated  that  the  cost  of 
access  and  photocopying  of  original 
work  papers  should  be  teme  by  NCUA. 
Twenty  commenters  believe  there 
should  be  a  time  limit  as  to  when 
requested  original  working  papers  must 
be  provided  for  review  and 
photocopying.  Ten  commenters  oppose 
such  a  time  limit. 

A  number  of  commenters  stated  that, 
by  providing  photocopies,  the 
independent  auditor  may  lose  control  of 
his/her  working  papers  and  they  may  be 
used  inappropriately  without  the 
auditor’s  Imowledge  and  consent. 
Furthermore,  a  few  of  these  commenters 
believe  as  auditors  prepare  working 
papers  for  the  piirpose  of  expressing  an 
opinion  on  the  financial  statements 
t^en  as  a  whole,  photocopies  of 
individual  working  papers  provided  to 
regulators  may  be  taken  out  of  context, 
misinterpreted,  or  relied  upon 
inappropriately.  Therefore,  they  believe 
it  is  essential  that  the  auditor  maintain 
control  over  the  working  papers  to  avoid 
situations  where  they  may  Iw  misused. 
Furthermore,  these  commenters  believe 


that  providing  third  parties  with  the 
right  to  photocopy  working  papers  may 
make  a  client  reluctant  to  share  certain 
information  with  their  independent 
auditor  if  they  know  the  possibility 
exists  that  the  information  could  be 
obtained  by  third  parties. 

Some  commenters  believe  that  the 
objections  of  certain  accoimting  firms  to 
this  proposal  are  so  strong  that  such 
firms  will  refuse  to  perform  audits  if  the 
requirement  becomes  effective.  They 
believe  the  result  will  be  that  capable 
accounting  firms,  experienced  in  the 
independent  audit  of  large  financial 
institutions,  will  withdraw  fiom  this 
business.  This  could  mean  a  decline  in 
the  quality  of  independent  auditing 
available  to  credit  unions. 

The  NCUA  Board  accepts  the  strong 
opposition  to  this  provision  of  the 
proposed  amendments  and  will  forego 
adoption  at  this  time.  But  the  Board 
stands  resolute  that  workpapers  must  be 
open  to  regulatory  review,  and 
occasional  and  reasonable  requests  for 
photocopying  must  be  honor^.  Agency 
stafi  will  work  with  the  accounting 
profession  and  their  representatives  to 
reach  a  practical  compromise.  Credit 
unions,  through  their  supervisory 
committees,  will  be  called  upon  to  assist 
the  regulator  in  obtaining  working  paper 
access.  While  dropping  ^e  language  to 
require  photocopying,  the  Board 
retained  the  balance  of  the  language  in 
the  proposed  amendment  and  allowed  a 
provision  for  working  paper  access  at 
the  credit  union’s  offices  or  within  a 
reasonable  proximity. 

Section  701.12(e) — ^Use  of  Nonstatistical 
Sampling 

The  proposed  amendment  would 
permit  an  independent,  licensed, 
certified  public  accountant  to  use  a 
nonstatistical  sample  in  the  verification 
of  member  accoimts  if  certain  criteria 
are  met.  Seven  commenters  support  the 
proposal  to  use  a  nonstatistical 
sampling  option  for  independent, 
licensed,  certified  public  accountants  in 
the  verification  of  member  accounts. 
These  commenters  believe  the  change 
will  be  a  benefit  to  some  credit  unions. 

Eleven  commenters  oppose  the 
change  as  proposed  because  they 
believe  the  ability  to  use  nonstatistical 
sampling  should  be  extended  to  all 
certified  public  accountants  performing 
audit  services  regardless  of  whether  or 
not  they  are  affiliated  with  an 
independent,  licensed,  certified  public 
accounting  firm  (i.e..  in  public  practice), 
e.g.,  certified  public  accountants  on  staff 
with  professional  auditing  services.  The 
Board  disagrees.  There  is  a  presumed 
level  of  competence  and  independence 
associated  with  a  practicing 


"generally  accepted  auditing  procedures 
and  standard”  with  three  alternatives 
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independent,  licensed,  certified  public 
accountant  which  may  not  necessarily 
exist  when  a  certified  public  accountant 
is  acting  in  the  capacity  of  an  employee 
to  a  noncertified  public  accountant.  The. 
Board  is  seeking  to  require  the 
recognized  standard  in  nonstatistical 
sampling  as  established  by  the  auditing 
standards-setters.  Three  of  these 
commenters  state  the  use  of 
nonstatistical  sampling  methods  should 
be  allowed  by  all  audit  practitioners 
engaged  to  perform  an  audit  regardless 
of  whether  or  not  they  are  certified 
public  accountants.  Again,  for  the 
reasons  stated  above,  the  Board 
disagrees.  One  commenter  requests  the 
board  extend  this  method  of  verification 
to  whatever  firm  the  credit  union 
selects,  as  well  as  the  supervisory 
committee  itself,  as  long  as  it  is  attested 
to  by  an  independent,  licensed,  certified 
public  accountant.  To  the  extent  such 
an  approach  would  meet  applicable 
auditing  standards,  the  Board  would 
accept  the  same  as  meeting  regulatory 
requirements. 

Another  commenter  states  that  since 
NCUA  regulations  require  that 
supervisory  committee  audits  be  made 
in  accordance  with  generally  accepted 
auditing  procedures  and  standards,  this 
propos^  change  is  unnecessary.  The 
Board  is  advis^  that,  under  the  current 
regulations,  imless  this  change  is  made, 
nonstatistical  sampling  would  not  be 
permitted  by  independent,  licensed, 
certified  public  accountants  even 
though  their  applicable  standards 
permit  such  sampling  methods  under 
certain  circumstances. 

Three  commenters  believe  that 
following  GAAP  and  GAAS  should  be 
more  than  enough  for  a  proper  audit. 

The  Board  accepts  this  argument  and  it 
is  for  this  very  reason  the  Board  wants 
to  bring  regulatory  requirements  in  line 
with  professional  auditing  standards  by 
permitting  the  nonstatistical  sampling 
option  with  limitations.  The 
commenters  misunderstood  the  Board’s 
intent  in  proposing  this  amendment. 
Another  commenter,  also  against  the 
proposal  on  verification,  states  that  this 
type  of  action  would  create  a  sttmdard 
for  independent  certified  public 
accountants  to  adhere  to  when  clearly 
NCUA  has  no  jurisdiction  over  certified 
public  accountants.  The  Board 
suggested  this  change  to  soften  the 
currently  more  stringent  NCUA 
verification  requirements  to  bring  them 
in  line  with  auditing  professional 
standards  which  already  permit 
nonstatistical  sampling  methods,  not  the 
reverse  as  sumest^. 

The  Board  nas  decided  to  go  forward 
with  the  amendment  to  adopt  the 
nonstatistical  sampling  option  in  the 


verification  of  members’  accounts  and  to 
limit  that  option  to  independent, 
licensed,  certified  public  accountants. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
unions  (primarily  those  under  $1 
million  in  assets).  The  NCUA  Board  has 
determined  and  certifies  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  As  to 
small  credit  unions,  the  amendment 
clarifies  without  imposing  additional 
burden.  Accordingly,  the  NCUA  Board 
determines  and  certifies  that  this 
amendment  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  and  that 
a  Regulatory  Flexibility  Analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  amendment  does  not  change  the 
paperwork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  propjosed 
amendment  will  not  have  a  substantial 
direct  efiect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  rights  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  12  CFR  Part  701 

Civil  rights.  Credit.  Credit  Unions, 
Fair  housing.  Insurance,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Eloard  on  July  15, 1993. 
Becky  Baker, 

Secretary  of  the  Board. 

Accordingly.  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— {AMENDED] 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

12  U.S.C.  1752(5),  1755, 1756, 1757, 1759. 
1761a,  1761b.  1766, 1767, 1782, 1784, 1787, 
1789, 1798  and  Public  Law  101-73.  S^ion 
701.6  is  also  authorized  by  15  U.S.C  3717. 
Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq.,  42  U.S.C  1981  and  12 
U.S.C  3601-3610. 

2.  Section  701.12  is  amended  by 
revising  paragraphs  (b),  (c)  and  (e). 


1701.12  Supervisory  eommItiM  Midils 
and  verlficatiorw. 

***** 

(b) (1)  A  “supervisory  committee 
audit”  of  each  Federal  credit  tmion  shall 
occur  at  least  once  every  calendar  year 
and  shall  cover  the  period  elapsed  since 
the  last  audit.  The  supervisory 
committee  audit  shall  be  made  using 
applicable  professional  auditing 
procedures,  which,  at  a  minimum, 
should  test  the  Federal  credit  union’s 
assets,  liabilities,  equity,  income,  and 
expenses  for  existence,  proper  cutofi, 
valuations,  ownership,  disclosures  and 
classification,  and  internal  controls.  The 
annual  supervisory  committee  audit 
requirement  may  be  satisfied  by  one  of 
the  following: 

(1)  An  audit  performed  by  an 
independent,  licensed,  certified  public 
accountant  in  accordance  with  generally 
accepted  auditing  standards; 

(ii)  An  “agreed  upon  procediues 
engagement”  performed  by  an 
independent,  licensed,  certified  public 
accountant  in  accordance  with 
applicable  generally  accepted  auditing 
standards  that,  in  itself  or  combined 
with  procedures  performed  by  the 
supervisory  committee,  encompasses 
the  scope  of  a  supervisory  committee 
audit;  or 

(iii)  Professional  auditing  procedures 
performed  by  the  supervisory  committee 
and/or  their  designated,  qualified 
representative  that  encompasses  the 
scope  of  a  supervisory  committee  audit. 

(2)  Upon  completion,  a  written  report 
of  the  supervisory  committee  audit  shall 
be  promptly  made  available  to  the  board 
of  directors  of  the  Federal  credit  union 
and,  upon  request,  the  National  Credit 
Union  Administration’s  regional 
director.  It  is  the  responsibility  of  the 
supervisory  committee  to  ensure  that 
the  completion  of  the  annual 
supervisory  committee  audit  is  timely, 
that  applicable  generally  accepted 
auditing  standards  are  follow^,  that  an 
adequate  audit  of  the  credit  union 
records  is  made,  and  that  the  written 
audit  report  is  promptly  prepared  and 
reported  to  the  board  of  dire^ors. 

(c)  The  supervisory  committee  and/or 
its  independent  auditors  shall  be 
responsible  for  the  preparation  and  the 
maintenance  of  original  working  papers 
used  to  support  each  supervisory 
committee  audit.  Such  original  working 
papers  shall  be  made  available  at  the 
cr^it  union  offices  or  within  a 
reasonable  proximity  by  the  supervisory 
committee  and  its  independent  auditors 
for  review  by  any  authorized  employee 
of  NCUA.  If  the  credit  union 
supervisory  committee  fails  to  do  so, 
NCUA  can  reject  the  supervisory 
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committee  audit  as  inadequate  in 
meeting  the  reqmrements  $  701.12. 
***** 

(e)(1)  The  verification  of  members’ 
accounts  shall  be  made  using  any  of  the 
following  methods: 

(1)  A  controlled  verification  of  100 
percent  of  members’  share  and  loan 
accounts; 

(ii)  A  sampling  method  that  provides 
a  random  selection  that  is  expected  to 
be  representative  of  the  population  horn 
which  the  sample  was  selected,  which 
will  allow  the  auditor  to  test  sufficient 
accounts  in  both  number  and  scope  to 
provide  assurance  that  the  General 
Ledger  accounts  are  fairly  stated  in 
relation  to  the  financial  statements 
taken  as  a  whole.  When  the  auditor 
concludes  that  evidence  provided  by 
confirmations  alone  is  not  sufficient, 
additional  procedures  should  be 
performed.  That  sampling  procedure 
must  provide  each  dollar  in  the 
population  an  equal  chance  of  being 
selected: 

(iii)  Independent,  licensed,  certified 
public  accountants  are  provided  the 
additional  option  of  sampling  members’ 
accoimts  using  nonstatistical  sampling 
methods  consistent  with  applicable 
generally  accepted  auditing  standards, 
provided  the  sampling  method  provides 
a  selection  that  allows  the  auditor  to  test 
sufficient  accounts  in  both  number  and 
scope  to  provide  assvirance  that  the 
General  Ledger  accoimts  are  fairly  stated 
in  relation  to  the  financial  statements 
taken  as  a  whole.  When  the  auditor 
concludes  that  evidence  provided  by 
confirmations  alone  is  not  sufficient, 
additional  procedures  should  be 
performed.  Independent,  licensed, 
certified  public  accountants  will  be 
responsible  for  documenting  their 
sampling  procedures,  and  providing 
evidence  to  NCUA,  if  requested,  that  the 
method  used  is  consistent  with 
applicable  generally  accepted  auditing 
standards. 

(2)  Records  of  those  accounts  verified 
will  be  maintained  and  will  be  retained 
until  the  next  verification  of  members’ 
accounts  is  completed. 

[FR  Doc  93-17476  Filed  7-22-93;  8:45  am] 
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12  CFR  Part  711 

Managamant  Official  Intarfocka 

AGENCY:  National  Credit  Union 
Administration. 

ACnON:  Final  amendments. 

SUMMARY:  NCUA  is  amending  its 
regulation  governing  management 
official  interlocks  to  conform  the 


regulation  to  changes  made  in  the 
Depository  Institution  Management 
Interlocks  Act.  The  changes  implement 
statutorily  mandated  exceptions  to  the 
prohibitions  on  management  interlocks. 
These  exceptions  relate  to  advisory 
directors,  certain  types  of  savings 
associations  and  savings  and  loan 
holding  companies,  interlocks  involving 
diversified  savings  and  loan  holding 
companies,  and  ffie  extension  of  the 
grandfather  period  under  the  statute. 

The  amendments  will  afiect  credit 
unions  only  to  the  extent  that  credit 
union  officials  have  interlocking 
relationships  with  another  type  of 
financial  institution. 

EFFECTIVE  DATE:  July  23. 1993. 

ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington.  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McKenna,  Staff  Attorney, 
Office  of  General  Counsel,  at  the  above 
address  or  telephone:  (202)  682-9630. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Part  711  of  NCUA’s  Rules  and 
Regulations  implements  the  provisions 
of  the  Depository  Institution 
Management  Interlocks  Act  (“Interlocks 
Act,”  12  U.S.C.  3201  et  seq.).  The 
Interlocks  Act,  in  general,  prohibits 
unaffiliated  depository  institutions 
(including  credit  unions)  and  depository 
institution  holding  companies  of  a 
certain  size  and  proximity  to  each  other 
from  sharing  management  officials.  *1110 
Interlocks  Act  was  amended  with  the 
passage  of  the  Management  Interlocks 
Revision  Act  of  1988  (“Revision  Act”) 
and  again  with  the  passage  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
(“FIRREA”).  As  a  result  of  the  above 
enactments,  it  is  necessary  to  amend 
NCUA’s  regulation.  Although  this 
regulation  does  not  affect  the  daily 
operation  of  credit  unions,  the 
amendments  will  affect  interlocking 
relationships  when  an  official  serves  a 
federally  insured  credit  union  and 
another  type  of  financial  institution. 

B.  Conunents 

The  NCUA  Board  issued  proposed 
amendments  to  the  Management  Official 
Interlocks  regulation  on  February  24, 
1993  (see  58  FR  12910,  March  8. 1993). 
Three  comment  letters  were  received. 
Two  common ters  support  the  proposed 
amendments  and  believe  that  the 
amendments  will  not  have  a  large 
impact  on  federally  insured  credit 
unions.  One  commenter  questions  the 
necessity  of  the  regulation.  NCUA  is 
specifically  granted  the  authority  to 


issue  a  regulation  under  the  Interlocks 
Act.  In  light  of  the  comments  and  the 
statutory  requirements,  the  Board  has 
adopted  the  proposed  amendments  in 
^nal  form  without  modification.  Since 
the  amendments  provide  for  exceptions 
to  a  number  of  regulatory  prohibitions, 
they  are  being  made  imm^iately 
effective  upon  publication  in  the 
Federal  Register  pursuant  to  the 
authority  of  section  553(d)(3)  of  the 
Administrative  Procedures  Act  (5  U.S.C. 
553). 

The  final  amendments  to  the 
regulation  (1)  revise  the  definition  of  the 
term  “management  official”  in 
§  711.2(h)(1)  to  exclude  advisory  and 
honorary  directors  of  depository 
institutions  with  total  assets  of  less  than 
$100  million;  (2)  add  a  new  paragraph 
§  711. 2(o)  to  define  the  phrase 
“appropriate  Federal  depository 
institutions  regulatory  agency”:  (3)  add 
two  new  categories  of  “exempt 
organizations”  to  §  711.4(a)  setting  forth 
interlocks  permitted  without  NCUA 
Boiud  approval;  (4)  revise  §  711.4(c)  to 
allow  director  interlocks  between  a 
diversified  savings  and  loan  holding 
company  or  its  nondepository 
organization  subsidiaries  and  any 
unaffiliated  depository  organization 
with  60  days  prior  notice  to  the 
appropriate  federal  depository 
institutions  regulatory  agency  provided 
that  the  agency  does  not  disapprove  of 
the  interlock:  and  (5)  amend  §  711.5  to 
reflect  the  extension  of  the 
grandfathered  interlocking  relationship 
period  to  November  10, 1993.  In 
addition,  the  cross  reference  in  the 
regulation  to  what  had  been  the 
definition  of  the  term  “diversified 
savings  and  loan  holding  company”  as 
found  in  the  National  Housing  Act  has 
been  changed  to  refer  to  section  10  of 
the  Home  Owners’  Loan  Act.  This 
change  was  necessary  as  the  relevant 
definition  was  moved  frtim  the  National 
Housing  Act  and  placed  into  the  Home 
Owners’  Loan  Act  by  FIRREA. 

Paperwork  Reduction  Act 

'There  has  been  no  change  in  the 
paperwork  requirements. 

Regulatory  Flexibility  Analysis 

This  regulation  does  not  impact  the 
daily  operation  of  credit  unions.  The 
NCUA  Board  hereby  certifies  that  the 
final  amendments  do  not  have  a 
significant  impact  on  a  substantial 
number  of  small  credit  unions.  In 
addition.  NCUA  is  required  to  amend 
this  regulation  to  conform  to  changes  in 
relevant  statutes.  Accordingly,  the 
Board  has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 
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Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Part  711 
already  applies  to  all  federally  insured 
credit  unions  (both  federal  and  state- 
chartered).  The  final  amendment  simply 
implement  statutorily  mandated 
exceptions  to  the  prohibitions  on 
management  interlocks.  Again,  the  daily 
operation  of  credit  unions  is  unaffected. 
Therefore,  the  NCUA  Board  has 
determined  that  the  final  amendments 
do  not  have  a  substantial  direct  effect  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Siib)ect8  in  12  CFR  Part  711 

Credit  Unions,  Management  Official 
Interlocks  Act. 

By  the  National  Credit  Union 
Administration  Board  on  July  IS,  1993. 

Becky  Bakar, 

Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
Part  711  as  follows: 

PART  711~liANAGEMENT  OFFICIAL 
INTERLOCKS 

1.  The  authority  citation  for  part  711 
continues  to  read  as  follows: 

Aatlioiit3r:  12  U.S.C  3201  et  seq. 

11711.2  and  711 A  [Amandad] 

2.  Part  711  is  amended  in  $§  711.2(1) 
and  711.4(c)  by  removing  the  phrase 
“section  406(a)(l)(P)  of  the  National 
Housing  Act  (12  U.S.C.  1730a(a)(l)(F))“ 
and  sub^tuting  therefor  “section 
10(a)(1)(F)  of  the  Home  Ovmers'  Loan 
Act  (12  U.S.C.  1467a(aKF)).” 

3.  Section  711.2  is  amended  by 
revising  paragraph  (h)(1)  and  adding 
paragraph  (o)  to  read  as  follows: 

1711.2  Oafinitiona. 
***** 

(h)  (1)  “Management  offidal”  means: 

(i)  an  employee  or  officer  with 
management  functions  (including  a 
branch  mana^r); 

(ii)  a  director  (including  an  advisory 
or  honorary  director,  except  in  the  case 
of  a  depository  institution  with  total 
assets  of  less  than  $100,000,000); 

(iii)  a  trustee  of  a  business 
organizaticHi  under  the  control  of 
trustees  (e.g.,  a  mutual  savings  bank);  or 

(iv)  any  person  who  has  a 
representative  or  nominee  serving  in 
any  such  capacity. 
***** 

(o)  “Appropriate  fednral  depository 
institutions  regulatocy  agency"  means. 


with  respect  to  any  depository 
institution  or  depository  holding 
company,  the  agency  referred  to  in 
section  209  of  the  Interlocks  Act  in 
connection  with  such  institution  or 
company. 

4.  Section  711.4  is  amended  by 
removing  the  word  “or"  at  the  end  of 
paragraph  (a)(5),  removing  the  period  at 
the  end  of  paragraph  (a)(6)  and 
replacing  it  with  a  semicolon;  adding 
new  paragraphs  (a)(7)  and  (8);  and 
designating  the  test  of  paragraph  (c) 
following  the  heading  as  paragraph 
(c)(1)  and  adding  a  new  paragraph  (c)(2) 
to  read  as  follows: 

$7114  Permitted  intariocking 
reiatkMtahipe. 

(a)*  *  * 

(7)  a  depository  organization  which  is 
closed  or  is  in  danger  of  closing  as 
determined  by  the  appropriate  federal 
depository  institutions  regulatory 
agency  in  accordance  with  its 
regulations,  and  which  is  acquired  by 
another  depository  organization  for  the 
five-year  period  b^inning  on  the  date  of 
the  acquisition;  or 

(8)  any  savings  association  (as  defined 
in  section  10(a)(1)(A)  of  the  Home 
Owners’  Loan  Act,  12  U.S.C 
1467a(l)(A)),  or  any  savings  and  loan 
holding  company  (as  defined  in  section 
10(a)(1)(D)  of  su^  AcL  12  U.S.C. 
1467a(l)(F))  which  has  issued  stock  in 
connection  with  a  qualified  stock 
issuance  pursuant  to  section  10(q)  of  the 
Home  0\^ers’  Loan  Act  (12  U.S.C. 
1467(a)(q))  with  respect  to  the  service  as 
a  single  management  official  of  such 
savings  association  or  savings  and  loan 
holding  company  or  any  sul^diaiy 
thereof  by  a  single  management  official 
of  the  savings  association  or  savings  and 
loan  holding  company  which  pur^ased 
the  stock,  provid^  that  the  Director  of 
the  Office  of  Thrift  Supervision 
determines  that  such  dual  service  is 
consistent  with  the  purposes  of  the 
Interlocks  Act  and  the  Home  Owners' 
Loan  Act. 

***** 

(c)  Diversified  savings  and  loan 
holding  company. 

(2)  (ij  A  director  of  an  unaffiliated 
depository  organization  may  s«ve  as  a 
director  of  a  diversified  savings  and 
loan  holding  company  (as  de^ed  in 
section  10(a)(1)(F)  of  the  Home  Owners' 
Loan  Act,  12  U.S.C.  1467a(l)(F))  or  any 
subsidiary  of  such  holding  company 
that  is  not  a  depository  organization, 
provided  that: 

(A)  notice  of  the  proposed  dual 
service  is  given  to  the  appropriate 
federal  depository  institution’s 
regulatory  agency  for  such  company, 
and  for  the  unaffiliated  depository 


organization  for  which  the  individual 
will  also  serve  as  a  management  official, 
not  less  than  60  days  before  the  dual 
service  begins,  and; 

(B)  neither  agency  disapproves  of  the 
dual  service  prior  to  the  expiration  of 
the  60-day  period. 

(ii)  The  NCUA  may  disapprove  the 
proposed  dual  service  of  a  management 
official  at  a  diversified  savings  and  loan 
holding  company  of  which  the  NCUA 
has  hem  given  notice  as  required  by 
paragraph  (cK2)(i)  of  this  section  if 
NCUA  finds  that; 

(A)  the  dual  service  cannot  be 
structured  or  limited  so  as  to  preclude 
the  service  firom  resulting  in  a  monopoly 
or  the  substantial  lessening  of 
competition  in  financial  services  in  any 
part  of  the  United  States; 

(B)  the  dual  service  would  lead  to 
substantial  conflicts  of  interest  or  unsafe 
and  imsmmd  practices;  or 

(C)  the  diversified  savings  and  loan 
holding  company  has  neglected,  failed, 
or  refund  to  furnish  all  the  infcHmation 
requested  by  the  NCUA  in  connection 
with  the  notice. 

(iii)  NCUA  may  require  that  any  dual 
service  which  was  not  disapproved 
prior  to  the  expiration  of  the  60-day 
notice  period  be  terminated  if  a  change 
in  circumstances  ocxnirs  which  would 
have  provided  a  basis  for  disapproval  of 
the  dual  service  during  the  prior  notice 
period. 

$711.5  [Afiwndedl 

5.  Section  711.5  is  amended  by 
removing  “1988“  and  inserting  fo  lieu 
thereof  “1993.” 

(FR  Doc.  93-17477  Filed  7-22-93;  8:45  am] 
BlUaM  CODE  TSM-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
FMtoral  Aviation  Administration 
14  CFR  Part  39 

[Dockat  No.  92-NM-138-AD;  Amendment 
39-4629;  itf)  93-14-05] 

Airworthinaaa  Diractivaa;  BritMi 
Aarospaca  Modal  BAG  1-11-200  and 
-400  Seriaa  Akplanaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  Model  BAC 1-11-200 
and  -400  series  airplanes,  that  currently 
requires  repetitive  inspections  of 
spanwise  wing  flap  secondary  drive 
shafts  to  detect  failure  or  damage,  until 
all  spanwise  wing  flap  second^  drive 
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shafts  have  been  replaced,  repaired, 
overhauled,  or  modified.  This 
amendment  adds  new  inspections, 
expands  certain  inspection  areas,  and 
requires  continued  repetitive 
inspections  even  though  a  shaft  has 
been  replaced,  repaired,  or  overhauled. 
This  amendment  is  prompted  by  service 
reports  that  indicate  what  was 
considered  previously  to  be  "improved” 
wing  flap  secondary  drive  shafts  can  fail 
from  fatigue;  therefore,  repetitive 
inspections  are  necessary  to  assure 
continued  safe  operation  of  the  wing 
flap  system.  The  actions  specified  by 
this  are  intended  to  prevent 
unannimciated  bilure  of  the  wing  flap 
secondary  drive  shafts. 

DATES:  Effective  August  23, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  23, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLX],  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 

Washington,  DC.  20041-0414.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
77-17-10  R2,  Amendment  39-4713  (48 
FR  40210,  September  6, 1983),  which  is 
applicable  to  all  Model  BAC 1-11-200 
and  -400  series  airplanes,  was 
published  in  the  F^eral  Register  on 
March  2, 1992  (58  FR  11999).  The  action 
proposed  to  require  repetitive 
inspections  of  spanwise  wing  flap 
secondary  drive  shafts  to  detect  failure 
or  damage,  until  all  spanwise  wing  flap 
secondary  drive  shafts  have  been 
replaced,  repaired,  overhauled,  or 
modified. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

'^e  commenter  supports  the 
proposed  rule. 


The  following  paragraphs  of  the  final 
rule  have  been  revised  to  clarify  the 
FAA’s  intent  with  regard  to  the  level  of 
visual  inspection  to  ^  performed: 

1.  Paragraphs  (a),  (b)(2),  and  (c)  have 
been  revised  to  clarify  that  "detailed 
visual  inspections”  are  required. 

2.  Paragraphs  (b)  and  (b)(1)  have  been 
revised  to  clarify  that  "general  visual 
inspections”  are  reqmr^. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$21,164  per  airplane.  Based  on  these 
figures,  tne  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$664,609,  or  $21,439  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

llie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  OMer  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4713  (48  FR 
40120,  September  6. 1983),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8629,  to  read  as 
follows: 

93-14-05  British  Aerospace:  Amendment 
39-8629.  Docket  92-NM-138-AD. 
Supersedes  AD  77-17-10  R2, 

Amendment  39-4713. 

Applicability:  All  Model  BAC  1-11-200 
and  -400  series  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
unannunciated  failure  of  the  wing  flap 
secondary  drive  shafts,  accomplish  the 
following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished  within  the  last  900 
hours  time-in-service  prior  to  the  effective 
date  of  this  AD:  Open  the  left  and  right 
spoilers  and  perform  an  inspection,  visually 
(detailed  visual  inspection)  and  by  feel,  of 
the  visible  wing  flap  secondary  drive  shafts 
to  detect  failure  or  damage,  in  accordance 
with  paragraph  2.4  of  British  Aerospace  BAC 
One-Eleven  Alert  Service  Bulletin  27-A- 
PM5341,  Issue  4,  dated  May  6, 1991.  Prior  to 
further  flight,  repair  or  replace  any  defective 
shafts  in  accordance  with  paragraphs  (c)(2) 
and  (e)  of  this  AD. 

(b)  Within  1,200  hours  time-in-service  after 
the  effective  date  of  this  AD:  Perform  a 
general  visual  inspection  of  all  wing  flap 
secondary  drive  shafts  to  detect  failure  or 
damage,  in  accordance  with  paragraph  2.1  of 
British  Aerospace  BAC  One-Eleven  Alert 
Service  Bulletin  27-A-PM5341,  Issue  3, 
dated  September  28, 1981,  or  paragraph  2.1.2 
of  Issue  4,  dated  May  6, 1991. 

(1)  Repeat  the  general  visual  inspections 
thereafter  at  intervals  not  to  exceed  1,200 
hours  time-in-service. 

(2)  If  any  shaft  is  foimd  that  is  distorted  or 
chafed,  prior  to  further  flight,  perform  an 
inspection  of  that  shaft,  visually  (detailed 
visual  inspection)  and  by  feel,  in  accordance 
with  paragraph  2.4  of  British  Aerospace  BAC 
One-Eleven  Alert  Service  Bulletin  27-A- 
PM5341,  Issue  3,  dated  September  28, 1981, 
or  Issue  4,  dated  May  6, 1991.  Shafts  that  fail 
to  meet  the  inspection  specifications  listed  in 
paragraph  2.4  of  the  service  bulletin  must  be 
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replaced,  prior  to  further  flight,  in 
accordance  with  paragraph  2.4.1  of  the 
service  bulletin. 

(c)  For  spenwise  wing  flap  secondary  drive 
shate  between  wing  station  0  and  wing  rib 
14:  Prior  to  the  Kcumulation  of  3300  total 
hours  time-in-service  or  within  the  next 
1,200  hours  time-in-service  aftw  the  effiactive 
date  of  this  AD,  whichever  occurs  later, 
perform  an  inspection,  visually  (detailed 
visual  inspection)  and  by  £ael,  to  detect 
failure  or  damage,  in  accordance  with 
paragraph  2.4  of  British  Aerospace  BAC  One- 
Eleven  Alert  Service  Bulletin  27-A-PM5341. 
Issue  3,  dated  September  28, 1981.  or  Issue 
4.  dated  May  6. 1991. 

(1)  Repeat  the  inspection  thereafter  at  the 
times  specified  in  paragraphs  (c)(l)(i)  and 
(c)(lKii)  of  this  AD: 

(1)  For  spanwise  wing  flap  secondary  drive 
shafts  that  have  accumulate  less  than  24,000 
total  hours  time-in-service:  At  intervals  not  to 
exceed  3300  hours  time-in-service  or  24 
months,  whichever  occurs  earlier. 

(ii)  For  spanwise  wing  flap  secondary  drive 
shafts  that  have  acaunulated  24.000  or  more 
hours  time-in-service:  At  intervals  not  to 
exceed  2,400  hours  time-in-service  or  24 
months,  whichever  occurs  earlier. 

(2)  Shafts  that  fail  to  meet  the 
specificatitms  listed  in  paragraph  2.4  of 
British  Aerospace  BAC  One-Eleven  Alert 
Service  Bulletin  27-A-PM5341,  Issue  3. 
dated  September  28, 1981,  m  Issue  4.  dated 
May  6, 1991,  must  be  replaced,  prior  to 
further  flight,  in  accordance  with  paragraph 
2.4.1  of  the  service  bulletin. 

(d)  For  wing  flap  secondary  drive  shafts 
located  between  wing  station  0  and  wing  rib 
14,  listed  in  Appendix  1  of  British  Aerospace 
BAC  One-Eleven  Alert  Service  Bulletin  27- 
A-PM5341.  Issue  4,  dated  May  6, 1991,  on 
which  Modification  PM5341/HCA929  is 
applicable,  but  has  not  been  accomplished: 
Prior  to  the  accumulation  of  30,000  total 
hours  time-in-service,  or  within  1,000  hours 
time-in-service  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  overhaul  and 
modify  the  wing  flap  secondary  drive  shafts 
by  installing  British  Aerospace  Ktodiflcation 
PM5341,  in  accordance  with  paragraph  2.3  of 
British  Aerospace  BAC  One-Eleven  Alert 
Service  Bulletin  27-A-PM5341,  Issue  3, 
dated  September  28, 1981,  at  Issue  4,  dated 
May  6, 1901.  At  overhaul,  the  shaft  tubing 
must  be  replaced  with  Modification  PMS341 
improved  tubing,  but  serviceable  end  fittings 
may  be  reused. 

(e)  Whenever  replacing  or  repairing  a  flap 
secondary  drive  shaft  in  accordance  with 
paragraph  (a),  (b)  or  (c)  of  this  AD,  or 
whenever  overhauling  a  wing  flap  secondary 
drive  shaft  in  accordance  with  paragraph  (d) 
of  this  AD,  inspect  the  adjacent  shaft  support 
bearings  for  excessive  radial  play,  in 
accordance  with  Section  27-52-00  of  the 
BAC  1-11  Maintenance  Manual.  Prior  to 
further  flight,  replace  any  shaft  support 
bearings  having  radial  play  in  excess  of  0.020 
inch  total  indicated  reading  with  a 
serviceable  bearing. 

(f)  Operators  who  have  not  kept  records  of 
hours  time-in-service  on  individual  wing  flap 
secondary  drive  shafts  shall  substitute 
airplane  hours  time-in-service  in  lieu  thereof. 

(^  An  alternative  method  oi  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  .4NM-113.  FAA. 
Transport  Airplane  Directorate.  Cfomtors 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspertor,  who  may  adcl  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Infornution  ccmcernlng  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD.  if  any,  n»y  be 
obtained  from  the  Standardizatkm  Branch, 
ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplatw  to  a  Icxetion  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  inspectioru,  replacement,  overhaul, 
and  modification  shall  be  done  in  acxoidaixe 
with  British  Aerospace  BAC  One-Eleven 
Alert  Service  Bulletin  27-A-PM5341,  Issue 
3,  dated  September  28, 1981;  and  British 
Aerospace  BAC  One-Eleven  Alert  Service 
Bulletin  27-A-PM5341,  Issue  4,  dated  May  6. 
1991;  as  appliceble.  This  incorporation  by 
reference  was  approved  by  the  Direc:tor  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(e)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  British  Aerospace,  PLC, 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington.  DC.  20041-0414.  Copies  may  be 
inspect^  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Rentcm, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington,  DC. 

(i)  This  amendment  becx)mes  effective  on 
.\ugust  23. 1993. 

Issued  in  Renton.  Washington,  on  July  9. 
1993. 

Gary  L.  Killion, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  edification  Service, 

(FR  Doc.  93-17510  Filed  7-22-93;  8:45  am] 
MUMQ  COOE  4ai0-1S-F 


14  CFR  Part  39 

[Docket  No.  91-ANE-54;  Amendment  38- 
8623;  AO  93-13-10] 

AirworthineM  Dlractlvaa;  General 
Electric  Company  CF6-45/-50  Seriee 
Turbofan  En^nea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  General  Electric  Company 
(G^  CF6--4S/-50  series  tuibofan 
engines,  that  requires  a  one-time 
inspection  for  cracking  and  minimum 
thickness  of  the  stage  12  compressor 
disk  web-to-rim  transititm  area  of  the 
stage  11-13  compressor  spool,  and 
replacement  or  remariung  if  necessary. 


This  amendment  is  prompted  by  reports 
of  fatigue  cracking  of  the  stage  12 
compressor  disk.  The  actions  spedfled 
by  this  AD  are  intended  to  prevent 
engine  stall,  aborted  takeoff,  or  inflight 
engine  shutdown. 

DATES:  Effective  September  21, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  September 
21, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  General  Electric  AirtTaft  Engines, 
CF6  Distribution  Clerk,  room  132,  111 
Merchant  Street.  Cincinnati.  OH  45246. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  New  England  Region,  Office  of 
the  Assistant  Chief  (Counsel,  12  New 
England  Executive  Park,  Bmlington, 

MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  ).  C^ley,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  (617)  238-7138,  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  General  Electric  Company 
(GE)  CF6-45/-50  series  turbofan  engines 
was  published  in  the  Federal  Register 
on  August  19. 1992  (57  FR  37483).  That 
action  proposed  to  require  a  one-time 
inspection  for  cracking  and  minimum 
thickness  of  the  stage  12  compressor 
disk  web-to-rim  transition  area  of  the 
stage  11-13  compressor  spool;  and 
replacement  if  found  cradled  (v  below 
minimum  thickness,  or  remarking  and 
reduction  in  life  limit  if  found  with  a 
reduced  thickness.  These  actions  must 
be  accomplished  in  accordance  with  GE 
CF6-50  Swvice  Bulletin  (SB)  No.  72- 
1006,  Revision  1,  dated  November  14, 
1991. 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Two  comments  support  the  rule  as 
proposed. 

One  comment  recommends  that  a 
compliance  end  date  of  December  31. 
1997,  be  incorporated  in  paragraph 
(a)(1)  of  the  proposed  rule.  The 
comment  claims  that  as  written,  the 
proposed  rule  could  conceivably  allow 
some  very  low  time  utilization  engines 
or  spools  of  the  suspect  population 
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(paragraph  (a)(1))  to  operate  past  the 
compliance  end  date  for  the  non-suspect 
population  (paragraph  (a)(2)).  Providing 
an  end  date  ensures  that  ell  spools 
would  be  inspected  by  December  31, 
1997.  The  FAA  concurs.  Paragraph 

(a)(1)  of  this  AD  has  been  change 
accordingly  to  incorporate  the 
compliance  end  date  of  December  31, 
1997. 

One  comment  recommends  that  the 
shop  visit  definition  in  compliance 
paragraph  (e)  of  the  proposed  rule  he 
revi^  by  adding  the  words  “involving 
the  separation  of  any  major  module.” 
This  proposed  definition  change  would 
allow  an  operator  increased  flexibility 
in  scheduling  inspections,  and  perhaps 
avoid  early  and  unnecessary  tear  down 
of  the  high  pressiire  compressor 
module.  The  FAA  concurs.  Paragraph 
(e)  of  this  AD  has  been  changed  to 
incorporate  the  revised  shop  visit 
definition. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,000  GE 
CF6-45/-50  series  turbofan  engines  of 
the  afiected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  300 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  90  work 
hours  per  engine  to  accomplish  the 
requir^  actions,  and  that  the  average 
lalmr  rate  is  $55  per  work  hour. 

Required  parts  will  cost  approximately 
$80,000  per  engine.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$25,485,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
“major  rule”  under  Executive  Order 
12291;  (2)  is  not  a  “significant  rule” 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034,  February  26, 
1979):  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub  jects  in  14  CFRPart  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-13-10  General  Electric  Company: 

Amendment  39-8623.  Docket  91-ANE- 
54. 

Applicability:  General  Electric  Company 
(GEj  CF6-45/-50  series  turbofan  engines 
installed  on  but  not  limited  to  McDonnell 
Douglas  DC-10,  Airbus  A300,  and  Boeing 
747  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  stall,  aborted  takeoff,  or 
inflight  engine  shutdowm,  accomplish  the 
following: 

(a)  Peiform  a  visual  and  fluorescent 
penetrant  inspection  (FPI)  for  cracks,  and 
perform  a  mechanical  gauge  or  ultrasonic 
thickness  measurement  of  the  stage  12 
compressor  disk  web-to-rim  transition  area  of 
the  stage  11-13  compressor  spool  in 
accordance  with  GE  CF6-50  Service  Bulletin 
(SB)  No.  72-1006,  Revision  1,  dated 
November  14. 1991,  as  follows: 

(1)  For  those  stage  11-13  compressor 
spools  listed  in  Table  1  of  GE  CF6-50  SB  No. 
72-1006,  Revision  1,  dated  November  14, 
1991,  at  the  next  engine  shop  visit,  within 
3,500  cycles  in  service  after  the  effective  date 
of  this  AD,  or  by  December  31, 1997, 
whichever  occurs  first. 

(2)  For  all  other  stage  11-13  compressor 
spools,  at  the  next  piece-part  exposure,  or  by 
December  31, 1997,  whichever  occurs  first. 

(b)  For  stage  11-13  compressor  spools  that 
have  cracked  stage  12  compressor  disk  web- 
to-rim  transition  areas,  or  Uiat  have  stage  12 
compressor  disk  web-to-rim  transition  areas 
measuring  less  than  0.070  inches  thick,  ' 
remove  from  service  prior  to  further  flight. 


and  replace  with  a  serviceable  stage  11-13 
compressor  spool. 

(c)  For  stage  11-13  compressor  spools  that 
have  stage  12  compressor  disk  weMo-rim 
transition  areas  with  a  minimum  thickness 
greater  than  or  equal  to  0.070  inches  but  less 
than  0.074  inches,  reidentify  the  stage  11-13 
compressor  spool  with  a  new  part  number  in 
accordance  with  GE  CF6-50  SB  No.  72-1006, 
Revision  1,  dated  November  14, 1991.  The 
reidentified  stage  11-13  compressor  spool 
has  a  life  limit  of  16,000  cycles  since  new 
(CSN). 

(d)  For  stage  11-13  compressor  spools  that 
have  stage  12  compressor  disk  web-to-rim 
transition  areas  with  a  minimum  thickness  of 
0.074  or  more  inches,  mark  “SB  72-1006” 
next  to  the  part  number  and  serial  number  on 
the  forward  spacer  arm  in  accordance  with 
GE  CFS-50  SB  No.  72-1006,  Revision  1, 
dated  November  14, 1991.  The  life  limit  of 
this  stage  11-13  compressw  spool  remains  at 
19,000  CSN. 

(e)  For  the  purpose  of  this  AD,  an  engine 
shop  visit  is  defined  as  the  induction  of  an 
engine  into  a  shop  for  maintenance  involving 
the  separation  of  a  major  module. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Ei^ne 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  The  inspection,  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
the  following  service  bulletin: 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  room  132,  111  Merchant 
Street,  Cincinnati,  OH  45246.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Coimsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC 

(i)  This  amendment  becomes  effective  on 
September  21, 1993. 
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Issued  in  Burlington,  Massachusetts,  on 
July  7, 1993. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

IFR  Doc.  93-17509  Filed  7-22-93;  8:45  ami 

MUJNQ  cooc  4ai»-is-a 


14  CFR  Part  39 

[DockM  No.  92-NII4-213-AO;  Ammidment 
39-8627;  AO  93-14-03] 

AIrworthIneaa  Directivea;  Short 
Brothera  Modal  SD3-30  Seriea 
Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-30  series  airplanes,  that 
requires  rework  of  certain  life-limited 
main  landing  gear  (MLG)  beam  sub- 
assemblies  to  achieve  a  full  service  life; 
establishes  a  life  limit  on  certain  other 
MLG  beam  sub-assemblies;  and  requires 
subsequent  replacement  of  certain  life- 
limited  MLG  team  sub-assemblies.  This 
amendment  is  prompted  by  fatigue 
testing,  which  revealed  that  certain 
MLG  beam  sub-assemblies  have  a 
specific  life  limit.  The  actions  speciBed 
by  this  AD  are  intended  to  prevent  MLG 
failure,  which  could  damage  the 
airplane  or  reduce  controllability  of  the 
airplane  during  takeo^  or  landing. 

DATES:  Effective  August  23, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  August  23, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Elocket, 

1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  PARTNER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers 
Mteel  SD3-30  series  airplanes  was 
published  in  the  Fedwal  Register  on 
March  23, 1993  (58  FR 15450).  That 
action  proposed  to  require  rework  of 
certain  life-limited  main  landing  gear 
(MLG)  beam  sub-assemblies  to  achieve  a 
full  service  life;  establish  a  life  limit  on 
certain  other  K^G  beam  sub-assemblies; 
and  require  subsequent  replacement  of 
certain  life-limited  MLG  beam  sub- 
assemblies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
sii^le  comment  received. 

*rne  commenter  supports  the 
proposed  rule.  However,  the  commenter 
notes  that  many  of  the  systems  on  the 
airplanes  addressed  in  the  proposed 
rule  are  similar  to  the  systems  on  Model 
SD3-60  series  airplanes.  The 
commenter  requests  that  the  FAA 
conduct  a  review  to  determine  if  Model 
SD3-60  series  airplanes  should  have 
been  subject  to  the' proposal. 

The  FAA  is  cognizant  that  certain 
design  similarities  exist  between  Model 
SD3-30  and  SD3-60  series  airplanes. 
The  FAA  is  currently  investigating  the 
possibility  that  certain  MLG  team  sub- 
assemblies  on  Model  SD3-60  series 
airplanes  have  a  specific  life  limit.  The 
FAA  may  consider  further  rulemaking  if 
this  unsafe  condition  is  found  to  be 
likely  to  exist  or  develop  on  these 
airolanes. 

The  applicability  of  the  final  rule  has 
been  revised  to  clarify  that  the  AD 
applies  only  to  Model  SD3-30  series 
airplanes  having  certain  part-numbered 
MLG  assemblies.  The  notice  indicated 
that  the  AD  would  have  been  applic.able 
to  “all”  Model  SD3-30  series  airplanes. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  bu^en  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registry  will  he  affected  hy  this 
AD.  Of  these  airplanes.  49  will  be 
required  to  accomplish  the  rework  only; 
3  will  be  required  to  accomplish  the 
replacement  only;  and  3  will  be 
required  to  accomplish  the  replacement 
and  rework. 

The  FAA  estimates  that  it  will  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  required 
rework,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Rework 


(performed  hy  the  MLG  beam  sub- 
assembly  manufacturer)  will  cost 
approximately  $12,402  per  airplane, 
llie  total  cost  impact  of  this  AD  for  the 
49  airplanes  requiring  the  rework  is 
estimated  to  be  $645,428,  or  $13,172  per 
airplane. 

The  FAA  estimates  that  it  will  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  and  that  the  average  labor 
rate  is  $55  per  work  hour.  Parts  cost  to 
accomplish  the  required  replacement 
will  cost  approximately  $70,196  per 
airplane.  The  total  cost  impact  of  this 
AD  for  the  3  airplanes  requiring  the 
replacement  is  estimated  to  be 
approximately  $212,898,  or  $70,966  per 
airplane. 

The  FAA  estimates  that  it  will  take 
approximately  28  work  hours  per 
airplane  to  accomplish  the  required 
replacement  and  rework,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Parts  cost  to  accomplish  the  required 
replacement  will  cost  approximately 
$70,196  per  airplane,  and  rework 
(performed  by  ffie  MLG  beam  sub- 
assembly  manufacturer)  will  cost 
approximately  $12,402  per  airplane, 
liie  total  cost  impact  of  this  AD  for  the 
3  airplanes  requiring  the  replacement 
and  rework  is  estimated  to  be  $252,414, 
or  $84,138  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,110,740. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febru^  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  horn  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Sei^eGts  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a),  1421 
and  1423;  49  U.S.C  106(g];  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-03  Short  Brotheis,  PLC:  Amendment 
39-6627.  Docket  92-NM-213-AD. 

Applicability:  Model  SD3-30  series 
airplanes:  equipped  with  Menasco  main 
landing  gear  (MLG)  beam  assembly,  part 
number  (P/N)  17501,  serial  numbers  MMC- 
039  through  MMC-068,  inclusive,  MMC-005 
through  MMC-038,  inclusive,  and  MMC-071 
through  MMC-188,  inclusive;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  landing  gear  feilure, 
which  could  damage  the  airplane  or  reduce 
controllability  of  the  airplane  during  takeoff 
or  landing,  accomplish  die  following: 

(a)  For  airplanes  equipped  with  MLG  beam 
sub-assembly  P/N  17604-9,  -13,  -15/16,  or 
-17/18:  Prior  to  the  accumulation  of  13,500 
total  landings  or  within  2,300  landings  after 
the  effective  date  of  this  AO,  whichever 
occurs  later,  rework  the  MLG  beam  sub- 
assembly,  in  accordance  with  Shorts  SD3-30 
Service  Bulletin  SD3-32-90,  Revision  2, 
dated  June  29, 1992. 

Note:  Shorts  SD3-30  Service  Bulletin  SD3- 
32-90,  Revision  2,  dated  June  29, 1992, 
references  Menasco  Service  Bulletin  32-65, 
Revision  2,  dated  October  13, 1982,  for 
additional  service  infacmation. 

(b)  For  airplanes  equipped  with  MLG  beam 
sub-assembly  P/N  17604-9,-13,  or -13A/ 
14A:  Prior  to  the  accumulation  of  20,000  total 
landings  on  the  MLG  beam  sub-assmnbly  or 
within  2,300  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  and 
thereafter  prior  to  the  accumulation  of  20,000 
landings,  replace  the  MLG  beam  iub- 
assembly  with  a  serviceable  unit,  in 
accordance  with  Shorts  SD3-30  Service 
Bulletin  SD3-32-90,  Revision  2,  dated  June 
29, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 


Transpctft  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  InfonnatioQ  concerning  the  existence 
of  ^proved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  F/^  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  rework  and  replacement  shall  be 
done  in  accordance  with  Shorts  SD3-30 
Service  Bulletin  SD3-32-90,  Revision  2, 
dated  June  29. 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Short  Brothers,  PLC,  2011 
Crystal  Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  Copies  may  be  inspe^ed  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  F^eral  Raster,  800  North 
Capitol  Street,  NW.,  suite  700,  Wariiington, 
DC. 

(f)  This  amendment  becomes  effective  on 
Au^  23, 1993. 

Issued  in  Renton,  Washington,  on  July  9, 
1993. 

Gary  L.  KiUion, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  C^ificaiioa  Service. 

IFR  Doc.  93-17508  Filed  7-22-93;  8:45  am] 
BiUJNQ  COME  4ei»-1S-P 

14  CFR  Part  39 

[Docket  No.  92-NM-216-AD;  Amendment 
39-8628;  AO  93-14-04] 

Airworthinesa  Diractivea;  AIrbua 
Induatria  Modal  A320  Sariaa  Alrplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes,  that 
requires  inspections  to  detect  cracking 
of  the  floor  beams  and  the  side  box- 
betuns  between  frames  42  and  43,  and 
repair  of  cracks.  It  also  requires  a 
modifleation  of  the  pressure  floor 
which,  when  accompli^ed,  will 
terminate  the  inspection  requirements. 
This  amendment  is  prompted  by  results 
of  a  full-scale  fatigue  test.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  fuselage. 

DATES:  Effective  August  23, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  23, 
1993. 

ADDRESSES:  The  service  infwmation 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
M^el  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
March  3, 1993  (58  FR 12190).  That 
action  proposed  to  require  inspections 
to  detect  cracking  of  the  floor  beams  and 
the  side  box-beams  betweem  frames  42 
and  43.  and  repair  of  cracks.  It  also 
proposed  to  require  a  modification  of 
the  pressvire  floor  which,  when 
accomplished,  would  terminate  the 
inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  reemved. 

Two  commenters  support  the  rule  as 
proposed. 

commenter.  Airbus  Industrie, 
requests  that  the  applicability  be  revised 
to  include  airplanes  having 
manufacturer’s  serial  numbers  (MSN) 
002  through  004,  inclusive;  and  to 
delete  MSN  108.  As  proposed,  the  rule 
would  be  applicable  to  airplanes  having 
MSN’s  005  through  008,  and  080 
through  108.  However,  Airbus  advises 
that  the  three  airplanes  not  included  in 
the  proposed  applicability  may  also  be 
subject  to  the  addressed  unsafe 
condition.  Additionally,  the  terminating 
modification  has  been  installed 
previously  on  airplane  MSN  108.  The 
FAA  concurs,  and  has  revised  the 
applicability  of  the  final  rule  to  include 
these  additional  airplanes.  The  three 
additional  airplanes  currently  are 
operated  by  non-U.S.  operators  under 
foreign  registry;  therefore,  they  are  not 
affected  directly  by  this  AD  action. 
However,  the  FAA  considers  that  the 
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revision  to  the  applicability  of  the  rule 
is  necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
these  subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

The  same  commenter  requests  that 
paragraph  (d)  of  the  proposal  be  revised 
to  clarify  the  reference  to  the 
modification  (Modification 
21202K1225).  The  commenter  states 
that  the  first  five  characters  identify  the 
modification,  and  that  the  remaining 
five  characters  are  for  internal  Airbus 
usage.  Including  the  last  five  characters 
would  create  confusion  for  operators. 

The  FAA  concurs.  Paragraph  (d)  of  the 
final  rule  has  been  revised  to  refer  to  the 
modification  as  Modification  21202. 

Since  issuance  of  the  proposal,  Airbus 
Industrie  has  issued  Service  Bulletin 
A320-53-1023.  Revision  1,  dated  March 
23, 1993,  which  describes  procedures 
for  accomplishing  Modification  21202. 
Revision  1  is  essentially  identical  to  the 
original  issue,  but  includes  additional 
illustrations  and  additional  information 
regarding  accessing  the  working  area.  In 
addition.  Revision  1  incorporates 
Service  Bulletin  Change  Notice  OA, 
dated  January  20, 1993.  Therefore,  the 
final  rule  has  been  revised  to  include 
Revision  1  to  the  service  bulletin  and 
the  Change  Notice  as  an  additional 
appropriate  sources  of  service 
information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determine  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  will  be  affected  by  this 
proposed  AD.  It  will  take  approximately 
24  work  hours  per  airplane  to 
accomplish  the  inspections,  and  54 
work  hours  per  airplane  to  accomplish 
the  modification.  The  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $5,603  per 
airplane.  Bawd  on  these  figures,  the 
totd  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$217,646,  or  $9,893  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 


it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  Oitler  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authinity:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

•39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-04  Airbus  Industrie:  Amendment  39- 
8628.  Docket  92-NM-216-AO. 

Applicability:  Model  A320  series  airplanes; 
manufacturer’s  serial  numbers  002  through 
008,  inclusive,  010  through  078,  inclusive, 
and  080  through  107,  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  stmctural  Integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  12,000  total 
landings,  or  6  months  after  the  effective  date 
of  this  AO,  whichever  occurs  later, 
accomplish  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  this  AO,  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
53-1024,  dated  September  23, 1992: 

(1)  Conduct  an  eddy  current  inspection  to 
detect  cracking  around  the  fastener  bolt  holes 
at  the  inboard  flange  of  the  floor  beam,  in  the 
side  box-beams,  at  the  two  sides  of  the 
pressure  floor,  and  at  the  vertical  integral 
stiffener  between  frame  42  and  frame  43;  and 


(2)  Conduct  a  detailed  visual  inspection  to 
detect  cracking  of  the  fillet  radius  of  the  top 
outboard  flange  and  the  flange  comer-radius 
of  the  slanted  inboard  flange  of  the  side  box- 
beam  between  frame  42  and  frame  43. 

(b)  If  no  crack  is  detected  during  either 
inspection  required  by  paragraph  (a)  of  this 
AO,  repeat  the  inspections  at  intervals  not  to 
exceed  6,000  landings. 

(c)  If  a  crack  is  detected  during  the 
inspections  required  by  paragraph  (a)  or  (b) 
of  this  AD,  prior  to  further  flight,  repair  the 
crack  in  accordance  with  a  method  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(d)  Prior  to  the  accumulation  of  18,000 
total  landings,  accomplish  Modification 
21202,  in  accordance  with  Airbus  Industrie 
Service  Bulletin  A320-53-1023,  dated 
September  23, 1992,  as  amended  by  Service 
Bulletin  Change  Notice  OA,  dated  )anuary  20, 
1993;  or  Revision  1,  dated  March  23, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  lire  inspections  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-53-1024,  dated  September  23, 
1992.  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-53-1023,  dated  September  23, 
1992,  which  includes  Appendix  1,  dated 
September  23, 1992;  Service  Bulletin  Change 
Notice  OA,  dated  January  20, 1993,  for  Airbus 
Industrie  ^rvice  Bulletin  A320-53-1023, 
dated  September  23, 1^2;  or  Airbus 
Industrie  Service  Bulletin  A320-53-1023, 
Revision  1,  dated  March  23, 1993,  which 
includes  Appendix  1,  dated  September  23, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frt>m  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW„  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(h)  This  amendment  becomes  effective  on 
August  23, 1993. 
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Issued  in  Renton,  Washington,  on  July  9, 
1993. 

Gary  L.  KillioB, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-17530  Filed  7-22-93;  8:45  ami 
BiujNO  cooe  4aiO-19-P 


14CFRPart39 

[Docket  No.  91-ANE-30;  Amendment  39- 
8639;  AO  93-14-15] 

Airworthiness  Directives;  Avco 
Lycoming  Model  IO-360-A1B6D  and 
IO-360-A3B6D  Engines,  as  Modified 
per  Aircraft  Design,  Inc.,  Supplemental 
Type  Certificate  SE4757NM 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Avco  Lycoming  10-360- 
A1B6D  and  IO-360-A3B6D  engines, 
modified  per  Aircraft  Design,  Inc., 
Supplemental  Type  Certificate  (STC) 
SE4757NM.  The  AD  requires  a  decrease 
in  the  engine  Manifold  Air  Pressure 
(MAP)  limit  from  38.5  inches  Hg  to  33.0 
inches  Hg,  and  installation  of  an 
instrument  placard  specifying  the 
decreased  MAP  limitations.  This 
amendment  is  prompted  by  test  results 
which  revealed  that  the  engine,  when 
operating  at  38.5  inches  Hg  manifold 
pressure,  is  producing  more  horsepower 
than  its  maximum  certified  level.  This 
condition,  if  not  corrected,  could  result 
in  premature  engine  failure. 

EFFECTIVE  DATE:  August  23, 1993. 
ADDRESSES:  This  AD  may  be  examined 
at  the  FAA,  New  England  Region.  Office 
of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Forgac,  Aerospace  Engineer, 
Modifications  Section,  Special 
Certification  Branch,  ANM-191S, 

Seattle  Aircraft  Certification  Office; 

FAA,  Northwest  Mountain  Region.  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056,  telephone  no.  (206)  227— 
2597. 

SUPPLEMENTARY  INFORMATION;  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  Avco  Lycoming  10-360- 
A1B6D  and  IO-360-A3B6D  engines, 
modified  per  Aircraft  Design,  Inc., 
Supplemental  Type  Certificate  (STC) 
SE4757NM,  was  published  in  the 


Federal  Register  on  September  13, 1991 
(56  FR  46587).  That  action  proposed  to 
require  a  decrease  in  the  engine 
Manifold  Air  Pressure  (MAP)  limit  frum 
38.5  inches  Hg  to  33.0  inches  Hg,  and 
installation  of  an  instrument  placard 
specifying  the  decreased  MAP 
limitations. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  engine  manufacturer  requests  that 
the  AD  not  be  issued  against  the  engine, 
but  against  the  STC  holder.  The  FAA 
does  not  concur  as  the  AD  must  be 
issued  against  the  basic  type-certificated 
product  and  made  applicable  only  to 
those  products  that  incorporate  the  STC 
or  field  approval.  To  minimize  the 
confusion,  and  to  make  clear  that  the 
engines  affected  are  only  those  engines 
that  have  been  modified  by  the  STC 
SE4757NM,  the  preamble  subject 
heading  now  includes:  *  *  as 

Modified  per  Aircraft  Design,  Inc., 
Supplemented  Type  Certificate 
SE4757NM.” 

STC  holder  representatives  and  one 
other  commenter  object  to  the  FAA’s 
conclusion  that  the  engine  running  at 
38.5  inches  Hg  MAP  is  producing  power 
in  excess  of  the  value  for  which  it  was 
certified.  In  addition,  they  question  the 
method  the  FAA  used  to  arrive  at  this 
conclusion.  The  FAA  disagrees.  For 
power  determination,  the  FAA  used  the 
same  method  that  it  used  to  establish 
power  ratings  of  the  unmodified  engine. 

Three  commenters  state  that  on  30  or 
so  modified  aircraft,  some  of  which 
have  accumulated  several  hundred 
flight  hours  since  modification, 
operating  the  engine  at  38.5  inches  Hg 
MAP  does  not  result  in  excessive  engine 
wear  and,  therefore,  does  not  create  an 
unsafe  condition.  The  FAA  does  not 
agree  with  this  position.  The  fact  that 
failvues  have  not  occurred  does  not 
mean  that  the  engine,  or  the  aircraft, 
meets  safety  standards  required  by 
Federal  Aviation  Regulations  (FAR). 
During  the  engine  certification  process, 
it  was  demonstrated  that  the  engine  met 
required  safety  standards,  when 
operated  within  the  specified  limits.  In 
order  to  extend  these  limits,  compliance 
to  the  required  safety  standards  must 
again  be  demonstrated. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously. 

The  FAA  estimates  that 
approximately  30  engines  of  U.S. 
registry  will  be  affected  by  this  AD,  that 


it  will  take  approximately  2  work  hours 
per  engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  of  the 
required  placard  is  estimated  to  be  $20 
dollars  per  aircraft.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$3,900. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule'*  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sid>iects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

f  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-14-15  Avco  Lycoming:  Amendment  39- 
8639.  Docket  No.  .91-ANE-30. 

Applicability:  Lycoming  Model  10-360- 
Al^D  and  IO-360-A3B6D  engines, 
noodified  per  Aircraft  Design,  Inc.,  STC 
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SE4757NM:  installed  on  Mooney  M20J, 
modified  per  Aircraft  Design,  Inc.,  STC 
SA4758NM. 

Compliance:  Required  within  30  days  after 
the  effective  date  of  this  AD,  unless 
accomplished  previously. 

To  prevent  possible  premature  engine 
failure,  accomplish  the  following: 

(a)  Falnicate  and  install  on  the  instrument 
panel  a  placard,  in  accordance  with  FAR 
23.1541(b),  stating  "Do  Not  Operate  Engine 
Above  33.0  IN  Hg." 

(b)  Re-mark  the  manifold  pressure  gauge  by 
removing  the  radial  red  line  at  38.5  Hg  and 
placing  &e  radial  red  line  at  33.0  Hg. 

(c)  Revise  the  Limitations  and  Normal 
Prrcedure  Sections  of  the  Aircraft  Fli^t 
Manual  Supplement  as  follows: 

(1)  Delete  “38.5"  Hg”  as  it  appears  in  these 
sections  and  insert  in  lieu  thereof  "33.0" 

Hg." 

(2)  Delete  "36.0  Hg"  as  it  appears  in 
Normal  Climb  Throttle  and  insert  in  lieu 
therof  “33.0  Hg." 

(d)  Attach  this  AD  as  a  permanent 
appendix  to  the  Aircraft  Flight  Manual. 

(e)  An  alternative  method  of  compliance, 
or  adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certiffcation  Office.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  concur  at  comment  and  then  send  it  to 
the  Manager,  Seattle  Aircraft  Certification 
Office.  NOTE:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued,  in 
accordance  with  FAR  21.197  and  21.199,  to 
ferry  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  This  amendment  becomes  effective  on 
August  23, 1993. 

Issued  in  Burlington,  Massachusetts,  on 
July  15, 1993. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-17542  Filed  7-22-93;  8:45  am] 

BMJJNO  CODE  4aio-ia-e 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Orai  Dosage  Form  New  Animal  Drugs; 
Oxfendazole  Paste 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 


application  (NADA)  filed  by  Syntex 
Animal  Health.  Inc.  The  NADA 
provides  for  use  of  oxfendazole  paste  as 
an  anthelmintic  for  cattle. 

EFFECTIVE  DATE:  July  23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT. 

Naha  K.  Das,  Center  for  Veterinary 
Medicine  {HFV-133),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8659. 
SUPPLEMENTARY  INFORMATION:  Syntex 
Animal  Health,  Inc.,  3401  Hillview 
Ave.,  Palo  Alto,  CA  94304,  filed  NADA 
140-892  which  provides  for  over-the- 
counter  oral  use  of  the  drug,  containing 
185  milligrams  of  oxfendazole  per  gram 
(18.5  percent)  of  paste,  as  an 
anthelmintic  for  cattle  (excluding 
female  dairy  cattle  of  breeding  age)  for 
removal  and  control  of  lungworms, 
stomach  worms,  intestinal  worms,  and 
tapeworms.  Oxfendazole  suspension  is 
currently  approved  for  the  same 
conditions  of  use  in  beef  cattle  and  is 
codified  in  21  CFR  520.1630.  The 
NADA  is  approved  as  of  Jime  29. 1993, 
and  21  CFR  520.1629  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  b^ause  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies] 
were  essential  to  the  approval  and 
conducted  or  sponsored  by  the 
applicant.  The  3-year  period  of 
exclusivity  begins  June  29. 1993. 

The  agency  nas  determined  under  21 
CFR  25.24(d)(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1629  is  amended  by 
redesignating  existing  paragraphs  (a). 

(b).  (c)  heading,  (c)(1),  (c)(2),  and  (c)(3) 
as  paragraphs  (a)(1).  (a)(2).  (a)(3) 
heading.  (a)(3)(i),  (a)(3)(ii),  and 
(a)(3)(iii),  respectively;  and  by  adding 
new  paragraph  (b)  to  read  as  follows: 

|52ai629  OxfMtdazole  paste. 
***** 

(b)(1)  Specifications.  Each  gram  of 
paste  contains  185  milligrams  of 
oxfendazole  (18.5  percent). 

(2)  Sponsor.  See  No.  000033  in 
§  510.600(c)  of  this  chapter. 

(3)  Related  tolerances.  See  §  556.495 
of  this  chapter. 

(4)  Conditions  of  use — (i)  Amount.  4.5 
milligrams  per  kilogram  of  body  weight 
(2.05  milligrams  per  pound). 

(ii)  Indications  for  use.  The  drug  is 
used  in  cattle  for  the  removal  and 
control  of  the  following  worms: 
lungworms  {Dictyocaulus  viviparus — 
adult,  L4);  stomach  worms:  ba^rpole 
worms  {Haemonchus  contortus  and  H. 
placet — adult),  small  stomach  worms 
[Trichostrongylus  axei — adult),  brown 
stomach  worms  (Ostertagia  ostertagi — 
adult,  L4,  inhibited  L4):  intestinal 
worms;  nodular  worms 
[Oesophagostomum  radiatum — adult), 
hookworms  (Bunostomum 
phlebotomum — adult),  small  intestinal 
worms  [Cooperia  punctata,  C. 
oncophora,  and  C.  mcmasteri — adult, 
L4);  and  tapeworms  [Moniezia 
benedeni — adult). 

(iii)  Limitations.  For  use  in  cattle 
only.  Treatment  may  be  repeated  in  4  to 
6  weeks.  Cattle  must  not  be  slaughtered 
until  11  days  after  treatment.  Do  not  use 
in  female  dairy  cattle  of  breeding  age. 
Consult  a  veterinarian  for  assistance  in 
the  diagnosis,  treatment,  and  control  of 
parasitism. 

Dated:  July  16, 1993. 

Richard  H.  Teska, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

|FR  Doc.  93-17499  Filed  7-22-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Ch.  I 

[AQ  Order  No.  1768-93] 

Statement  of  ActivHiea  Covered  by  the 
Foreign  Agents  Registration  Act; 
Guidance  to  Senior  Officiais  Signing 
Piedges  Under  Executive  Order  12834 

AGENCY:  Department  of  Justice. 

ACTION:  Final  rule. _ 

SUMMARY:  This  rule  sets  forth  the 
Attorney  General’s  current 
interpretation  of  the  activities,  on  behalf 
of  a  foreign  government  or  foreign 
political  party,  that  would  require  a 
person  tmdertaking  such  activities  as  of 
January  20, 1993,  to  register  under  the 
Foreign  Agents  Registration  Act  as  an 
agent  for  such  a  foreign  government  or 
foreign  political  party.  Ihe  rule’s 
definitive  statement  of  these  covered 
activities  is  intended  to  provide 
guidance  to  senior  appointees  in 
executive  agencies  about  the  scope  of 
post-employment  activities  in  which 
they  agree  not  to  engage  by  signing  the 
ethics  pledge  described  in  the  Executive 
Order  entitled.  “Ethics  Commitments  by 
Executive  Branch  Appointees.’’  The 
“Statement  of  Covered  Activities’’  set 
forth  in  this  rule  is  not  intended  to  be 
binding  on  or  to  be  used  as  guidance  by 
any  other  parties. 

EFFECTIVE  DATE:  July  23. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Clarkson,  Chief,  Registration 
Unit,  Internal  Seciifity  Section,  Criminal 
Division,  Department  of  Justice,  room 
9300, 1400  New  York  Avenue,  NW., 
Washington.  DC  20530;  telephone  (202) 
514-1231. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12834,  entitled  “Ethics 
Commitments  by  Executive  Branch 
Employees,”  requires  appointees  to 
certain  senior  posts  in  executive 
agencies  to  sign  and  contractually 
commit  themselves  to  a  pledge  stating 
that  they  will  not,  after  leaving  United 
States  Government  employment,  engage 
in  any  activity  which,  if  rmdertaken  as 
of  January  20, 1993,  would  require  them 
to  register  under  the  Foreign  Agents 
Registration  Act  of  1938,  as  amended, 

22  U.S.C.  611-621  (“FARA”).  Section 
1(a),  E.0. 12834,  58  FR  5911  (1993). 

‘The  Executive  Order  also  directed  the 
Attorney  General  to  issue  a  “Statement 
of  Covered  Activities,"  to  be  based  on 
FARA,  applicable  regulations, 
published  guidelines,  and  other 
materials  reflecting  the  Attorney 
General’s  current  interpretation  of  what 
activities  would  require  registration 
under  FARA  if  undertaken  as  of  January 
20, 1993.  SecUon  4(d)(1).  E.0. 12834. 


The  purposes  of  the  "Statement  of 
Covered  Activities”  are  to  provide  a 
definitive  statement  of  the  activities 
covered  by  the  FARA  provision  in  the 
pledge  signed  by  senior  appointees,  to 
promote  clarity  and  fairness  in  the 
application  of  that  pledge  provision, 
and  to  provide  guidance  to  senior 
appointees  about  the  range  of  activities 
in  which  they  agree  not  to  engage  imder 
that  pledge  provision.  Section  4(d),  E.O. 
12834. 

This  rule,  setting  forth  the  Attorney 
General’s  current  interpretation  of 
certain  requirements  imposed  by  FARA 
as  of  January  20, 1993,  is  an 
interpretative  rule  tmder  5  U.S.C. 
553(b)(A).  Accordingly,  this  final  rule  is 
issued  without  a  peric^  for  public 
notice  and  comment. 

In  accordance  with  5  U.S.C.  605(b), 
the  Attorney  General  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  is  not  a 
major  rule  within  the  meaning  of 
section  1(b)  of  E.0. 12291,  and  does  not 
have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment  in  accordemce 
with  section  6  of  E.0. 12612. 

For  the  reasons  set  forth  in  the 
preamble,  and  by  the  authority  vested  in 
me  as  Attorney  General  under  22  U.S.C. 
620  and  section  4(d)  of  Executive  Order 
12834, 1  hereby  issue  the  following 
“Statement  of  Covered  Activities”: 

Statement  of  Covered  Activities 

This  Statement  of  Covered  Activities 
is  issued  in  accordance  with  the 
direction  contained  in  section  4(d)  of 
Executive  Order  12834,  58  FR  5911 
(1993),  that  the  Attorney  General 
delineate  guidelines  to  inform  senior 
appointees  covered  by  section  1(a)  of 
that  order  as  to  the  activities  which  they 
agree  not  to  engage  in  following  their 
separation  from  Federal  service.  This 
statement  is  provided  solely  for  the 
benefit  of  the  affected  senior  appointees 
so  that  they  will  understand  the  effect 
of  their  pl^ge  and  is  not  intended  to  be 
binding  on  or  to  be  used  as  guidance  by 
any  other  party. 

A  person  is  engaged  in  covered 
activities  if: 

(1)  He  or  she  acts: 

(a)  As  an  agent,  representative, 
employee,  or  servant  of  a  foreign 
government  or  a  foreign  political  party; 
or 

(b)  In  any  other  capacity  at  the  order, 
request,  or  under  the  direction  or 
control  of  a  foreign  government  or  a 
foreign  political  party  or  of  a  person  any 
of  whose  activities  are  directly  or 
indirectly  supervised,  directed, 
controlled,  financed,  or  subsidized  in 


whole  or  major  part  by  a  foreign 
government  or  a  foreign  political  party; 
and  directly  or  through  any  other  person 
engages  in  any  activity  listed  below  for 
or  in  the  interests  of  a  foreign 
government  or  foreign  political  party;  or 

(2)  He  or  she  agrees,  consents, 
assumes,  or  purports  to  perform  directly 
or  indirectly  any  activity  listed  below 
for  or  in  the  interests  of  a  foreign 
government  or  foreign  political  party. 

Activities:  (1)  Political  activities; 

(2)  Public  relations  counseling; 

(3)  Publicity  agent  activities; 

(4)  Information  services; 

(5)  Political  consulting; 

(6)  Solicitation,  collection, 
disbursement,  or  dispensing  of 
contributions,  loans,  money,  or  other 
things  of  value,  except  when  the 
solicitation  or  collection  of  funds  and 
contributions  within  the  United  States 
is  to  be  used  only  for  medical  aid  and 
assistance,  or  for  food  and  clothing  to 
relieve  human  suffering,  and  such 
solicitation  or  collection  of  funds  and 
contributions  is  in  accordance  with  and 
subject  to  the  provisions  of  the 
Neutrality  Act  (ch.  2,  Act  of  November 
4, 1939,  54  Stat.  4,  as  amended.  22 
U.S.C.  441-465)  and  rules  and 
regulations  prescribed  thereunder;  and 

(7)  Representation  of  the  interests  of 
such  foreign  government  or  foreign 
political  party  before  any  agency  or 
official  of  the  Government  of  the  United 
States,  except  when  serving  as  an 
attorney  of  record  for  a  disclosed  client 
in  a  judicial  proceeding  or  a  formal 
agency  proceeding,  but  ex  parte  contacts 
or  representations,  unless  specifically 
permitted  by  agency  rule,  do  not  qualify 
for  the  exception. 

Covered  activities  do  not  include 
private  and  nonpolitical  activities  in 
furtherance  of  bona  fide  trade  or 
commerce  of  a  foreign  government  or  of 
a  foreign  political  party  and  do  not 
include  activities  in  furtherance  of  bona 
fide  religious  scholastic,  academic,  or 
scientific  pursuits  or  of  the  fine  arts. 

'The  term  “trade  or  commerce” 
includes  the  exchange,  transfer, 
purchase,  or  sale  of  commodities, 
services,  or  property  of  any  kind. 
Activities  in  fu^erance  of  the  bona  fide 
trade  or  commerce  of  a  foreign  principal 
which  is  owned  or  controlled  by  a 
foreign  government  are  exempt  so  long 
as  the  activities  do  not  directly  promote 
the  public  or  political  interests  of  the 
foreign  government. 

The  term  “political  activities” 
includes  the  dissemination  of  political 
propaganda  and  any  other  activity 
which  the  person  engaging  therein 
believes  will,  or  which  he  intends  to, 
prevail  upon,  indoctrinate,  convert. 
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induce,  persuade,  or  in  any  other  way 
influence  any  agency  or  official  of  the 
Government  of  the  United  States  or  any 
section  of  the  public  within  the  United 
States  with  reference  to  formulating, 
adopting  or  changing  the  domestic  or 
foreign  policies  of  the  United  States  or 
with  rererence  to  the  political  or  public 
interests,  policies,  or  relations  of  a 
government  of  a  foreign  country  or 
foreign  political  party. 

The  term  “political  propaganda” 
includes  any  oral,  visual,  graphic, 
written,  pictorial,  or  other 
communication  or  expression  used  to 
further  or  in  conjimction  with  political 
activity. 

The  term  “agency”  includes  every 
unit  in  the  Executive  and  Legislative 
branches  of  the  Government  of  the 
United  States,  including  any  executive 
agency  within  the  provisions  of  5  U.S.C. 
105  and  committees  of  both  Houses  of 
Congress. 

The  term  “official”  includes  members 
and  officers  of  both  Houses  of  Congress 
as  well  as  officials  in  the  Executive 
branch  of  the  Government  of  the  United 
States,  regardless  of  rank  or  title,  except 
that  the  term  does  not  include 
employees  of  either  branch  whose 
services  to  the  government  are  rendered 
in  a  clerical,  secretarial,  or  ministerial 
capacity. 

The  phrase  “formulating,  adopting  or 
changing”  includes  any  activity  which 
seeks  to  maintain  any  existing  domestic 
or  foreign  policy  of  the  United  States  as 
well  as  any  activity  which  seeks  to  alter 
existing  policies  or  establish  new 
policies. 

The  phrase  “domestic  or  foreign 
policies  of  the  United  States”  includes 
existing  and  proposed  legislation,  or 
legislative  action  generally:  treaties; 
executive  agreements;  proclamations 
and  orders;  and  decisions  relating  to  or 
affecting  departmental  or  agency  policy. 

The  phrase  “political  or  public 
interests,  policies  or  relations”  of  a 
government  of  a  foreign  country  or 
foreign  political  party  includes  all 
matters  which  on  the  domestic 
governmental  level  would  be  called  a 
policy  matter,  in  the  international 
context  may  be  called  questions 
concerning  a  coimtry’s  foreign  relations, 
and  in  the  context  of  party  politics  may 
be  termed  matters  involving  the  national 
interest. 

The  term  “public  relations 
counseling”  includes  engaging  directly 
or  indirectly  in  informing,  advising,  or 
in  any  way  representing  a  principal  in 
any  public  relations  matter  pertaining  to 
political  or  public  interests,  policies,  or 
relations  of  such  principal. 

The  term  “publicity  agent  activities” 
includes  engaging  directly  or  indirectly 


in  the  publication  or  dissemination  of 
oral,  visual,  graphic,  written,  or  pictorial 
information  or  matter  of  any  kind, 
including  publication  by  means  of 
advertising,  books,  periodicals, 
newspapers,  lectures,  broadcasts, 
motion  pictures,  or  otherwise. 

The  term  “information  services” 
includes  furnishing,  disseminating,  or 
publishing  accoxmts,  descriptions, 
information,  economic,  social,  cultural, 
or  other  benefits,  advantages,  facts,  or 
conditions,  of  any  country  offier  than 
the  United  States  or  of  any  government 
of  a  foreign  country  or  of  a  foreign 
political  party. 

The  term  “political  consulting” 
includes  informing  or  advising  any 
other  person  with  reference  to  the 
domestic  or  foreign  policies  of  the 
United  States  or  ffie  political  or  public 
interest,  policies,  or  relations  of  a 
foreign  country  or  of  a  foreign  political 
party.  It  does  not  include  merely 
providing  an  assessment  of  current 
United  States  law  or  proposed  United 
States  law,  but  does  include  any  activity 
in  furtherance  of  political  activity,  e.g., 
providing  advice  on  how  to  change  or 
preserve  current  United  States  law. 

The  term  “foreign  government” 
includes  any  person  or  group  of  persons 
exercising  de  facto  or  de  jure  sovereign 
political  authority  over  any  country 
other  than  the  United  States,  or  over  any 
part  of  such  coxmtry,  and  includes  any 
subdivision  of  any  such  group  and  any 
group  or  agency  to  which  such  authority 
is  directly  or  indirectly  delegated.  Such 
term  also  includes  any  faction  or  body 
of  insurgents  within  a  coimtry  assuming 
to  exercise  governmental  authority 
whether  su^  faction  or  body  of 
insurgents  has  or  has  not  been 
recognized  by  the  United  States. 

The  term  “foreign  political  party” 
includes  any  organization  or  any  other 
combination  of  individuals  in  a  coimtry 
other  than  the  United  States,  or  any  unit 
or  branch  thereof,  having  for  an  aim  or 
purpose,  or  which  is  engaged  in  any 
activity  devoted  in  whole  or  in  part  to, 
the  establishment,  administration, 
control,  or  acquisition  of  administration 
or  control,  of  a  government  of  a  foreign 
country  or  a  subdivision  thereof,  or  the 
furtherance  or  influencing  of  the 
political  or  public  interests,  policies,  or 
relations  of  a  government  of  a  foreign 
country  or  a  subdivision  thereof. ' 

The  term  “United  States”,  as  used  in 
the  preceding  two  paragraphs,  includes 
the  several  States,  the  District  of 
Columbia,  the  territories,  the  insular 
possessions,  and  all  other  places  now  or 
hereafter  subject  to  the  civil  or  military 
jurisdiction  of  the  United  States. 

The  term  “dissemination”  includes 
transmitting  or  causing  to  be  transmitted 


in  the  United  States  mails  or  by  any 
means  or  instrumentality  of  interstate  of 
foreign  commerce,  or  offering  or  causing 
to  be  offered  in  the  United  States  mails. 

Dated:  July  21, 1993. 

Janet  Reno, 

Attorney  General. 

IFR  Doc  93-17705  Filed  7-21-93;  1:36  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

P0-»-1-5794;  FRL-4660-4] 

Approval  arid  Promulgation  of 
Implemantation  Plana:  Idaho 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  the 
recodification  of  the  State  of  Idaho’s 
Rules  and  Regulations  for  the  Control  of 
Air  Pollution  in  Idaho  Manual  and 
numerous  other  non-controversial 
amendments  to  the  Idaho  rules  and 
regulations  which  were  submitted  by. 
the  Idaho  Department  of  Health  and 
Welfare  (IDHW)  on  June  15, 1990  and 
September  4, 1992  as  revisions  to  the 
Id^o  state  implementation  plan  (SIP). 
These  revisions  implement  the  revised 
national  ambient  air  quality  standards 
for  particulate  matter  and  improve  the 
clarity,  eflectiveness,  and  enforceability 
of  the  state’s  rules  and  regulations.  The 
revisions  were  submitted  in  accordance 
with  the  requirements  of  section  110  of 
the  Clean  Air  Act  (hereinafter  the  Act). 

By  submitting  its  entire  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  as  a  revision 
to  the  SIP,  Idaho  submitted  a  number  of 
provisions  which  are  unrelated  to  the 
purpose  of  the  SIP.  As  discussed  below, 
EPA  is  taking  no  action  on  those 
provisions. 

EFFECTIVE  DATE:  This  action  is  eflective 
on  September  20, 1993  unless  notice  is 
received  by  August  23, 1993  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Air  Program  Development 
Section,  Air  and  Radiation  Branch  (AT- 
082),  United  States  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle,  Washington  98101,  and  State  of 
Idaho  Department  of  Health  and  Welfare 
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(IDHW),  1410  N.  Hilton,  Boise.  Idaho 
83720. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC.  Copies  of  the  material 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations:  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401 M  Street,  SW.. 
Washington,  DC  20460;  Air  and 
Radiation  Branch.  Environmental 
Protection  Agency,  Docket  #ID-3-l- 
5794, 1200  6th  Avenue.  AT-082, 

Seattle,  Washington,  98101,  and  State  of 
Idaho  Department  of  Health  and  Welfare 
(IDHW),  1410  N.  Hilton.  Boise,  Idaho 
83720. 

FOR  FURTHER  INFORIIAHON  CONTACT: 

David  C.  Bray,  Air  and  Radiation 
Branch,  AT-082,  US  Environmental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattle.  Washington  98101,  (206)  553- 
4253. 

SUPPLEMENTARY  INFORMATION; 

I.  Background 

On  July  1, 1987  (52  FR  24634)  the 
Environmental  Protection  Agency  (EPA) 
revised  the  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter.  Total  suspended  particulate 
matter  (TSP)  was  replaced  as  the 
indicator  for  particulate  matter  ambient 
standard  by  a  new  indicator  that 
includes  only  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 

To  implement  the  revised  NAAQS, 
EPA  also  promulgated  revisions  to  40 
CFR  parts  51  and  52  on  July  1, 1987  (52 
FR  24672).  These  revisions  established 
requirements  for  preparation,  adoption, 
and  submittal  of  SIPs  and  set  forth 
criteria  for  the  Administrator’s  approval 
and  promulgation  of  implementation 
plans. 

In  response  to  these  EPA  actions,  the 
Idaho  Department  of  Health  and  Welfare 
(IDHW)  amended  its  rules  and 
regulations  which  dealt  with  particulate 
matter  and  submitted  them  to  EPA  on 
June  15. 1990  as  revisions  to  the  Idaho 
SIP. 

New  State  requirements  for  the 
structure  and  codification  of  Idaho’s 
rules  and  regulations  resulted  in  the 
complete  recodihcation  of  the  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  on  December 
31. 1991.  On  September  4, 1992,  IDHW 
submitted  the  recodified  regulations  as 
a  revision  to  the  Idaho  SIP.  By 
submitting  the  entire  rules  and 
regulations,  Idaho  also  submitted 


certain  amendments  which  had  not 
previously  been  submitted  to  EPA. 
Among  these  amendments  were  changes 
to  the  requirements  for  open  burning,  a 
revised  exception  to  the  general  opacity 
standard,  and  an  amend^  definition  of 
the  term  "emission.” 

n.  Discussion 

The  June  15, 1990  submittal  included 
numerous  amendments  to  the  Idaho 
rules  and  regulations  to  implement  the 
revised  NAAQS  for  particulate  matter. 
Specifically,  definitions  of  the  terms 
"particulate  matter  emissions”  (IDAPA 
16.01.01003,70),  "PM-10”  (IDAPA 
16.01.01003,73),  "PM-10  emissions” 
(IDAPA  16.01.01003,74),  and  "total 
suspended  particulates”  (IDAPA 
16.01.01003,98)  were  added;  the 
existing  definitions  of  the  terms 
"significant”  (IDAPA  16.01.01003,86) 
and  "significant  contribution”  (IDAPA 
16.01.01003,87)  were  revised;  existing 
provisions  of  IDAPA  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits  dealing  with  particulate  matter 
(IDAPA  16.01.01012,04.a.iii.(h),  IDAPA 
16.01.01012.04.C,  and  IDAPA 
16.01.01012.12.b.ii)  were  revised; 
existing  provisions  of  IDAPA 
16.01.01101  Air  Quality  Standards  and 
Area  Classification  were  revised  by 
adding  standards  for  PM-10  (IDAPA 
16.01.01101,01.b)  and  clarifying  the 
existing  standards  for  total  suspended 
particulates  (IDAPA  16.01.01101,01.c), 
sulfur  dioxide  (IDAPA 
16.01.01101.01.d)  and  lead  (IDAPA 
16.01.01101,01.1);  existing  provisions 
for  baseline  dates  for  prevention  of 
significant  deterioration  (IDAPA 
16.01. 01 101, 03.a)  were  revised;  and  the 
existing  prevention  of  significant 
deterioration  increments  for  particulate 
matter  (IDAPA  16.01.01101, 05.a  and 
IDAPA  16.01.01101,05.c.ii)  were 
clarified.  These  additions  and  revisions 
comply  with  the  EPA  general 
requirements  for  SIP  control  strategies 
(40  CFR  part  51)  and  the  specific 
requirements  for  prevention  of 
significant  deterioration  permit 
proraams  in  40  CFR  51.166. 

Tne  September  14, 1992  submittal 
included  numerous  amendtnents  to  the 
Idaho  rules  and  regulations  to 
implement  new  state  requirements  for 
open  burning.  Specifically,  definitions 
of  the  terms  "agricultural  field”  (IDAPA 
16.01.01003,04),  "fire  hazard”  (IDAPA 
16.01.01003,38),  "garbage”  (IDAPA 
16.01.01003,42),  "hazardous  waste” 
(IDAPA  16.01.01003,44),  "prescribed 
fire  management  burning”  (IDAPA 
16.01.01003,77),  "small  fire”  (IDAPA 
16.01.01003,88),  "smoke  management 
plan”  (IDAPA  16.01.01003,90),  "smoke 


management  program”  (IDAPA 
16.01.01003,91),  and  "trade  wastes" 
(IDAPA  16.01.01003,99),  were  added; 
new  requirements  for  burning  material 
containing  polychlorinated  biphenyls 
(IDAPA  16.01.01011,04)  were  added; 
and  the  existing  Rules  for  Control  of 
Open  Burning  (IDAPA  16.01.01151)  and 
Categories  of  Allowable  Burning 
(IDAPA  16.01.01153)  were  revised 
extensively.  These  new  and  revised 
provisions  for  open  burning  comply 
with  EPA’s  general  requirements  for  SIP 
control  strategies  (40  CFR  part  51). 

The  September  14, 1992  submittal 
included  an  amendment  to  the 
definition  of  the  term  "emission” 

(IDAPA  16.01.01003,29)  to  implement  a 
change  in  the  state  clean  air  legislation. 
This  amended  definition  is  consistent 
with  EPA  requirements  in  40  CFR  part 
51. 

The  September  14, 1992  submittal 
also  included  an  amendment  to  the 
exception  provision  for  the  Idaho  visible 
emissions  standard  (IDAPA 
16.01.01201,03).  This  amendment 
expanded  the  current  exception  for 
uncombined  water  vapor  to  include 
nitrogen  oxides  and/or  chlorine  gas. 
Since  the  Idaho  SIP  contains  no 
emission  limitations  for  nitrogen  oxides 
or  chlorine  gas,  this  amendment  is 
consistent  with  EPA  requirements  in  40 
CFR  51.212(b). 

Finally,  the  September  14, 1992 
submittal  included  a  number  of  new 
administrative  provisions,  specifically 
new  sections  IDAPA  16.01.01996 
Administrative  Provisions,  IDAPA 
16.01.01997  Confidentiality  of  Records, 
IDAPA  16.01.01998  Inclusive  Gender 
and  Number,  and  IDAPA  16.01.01999 
Severability.  With  the  exception  of  the 
section  on  confidentiality  of  records, 
these  provisions  comply  with  EPA 
requirements. 

EPA  is  taking  no  action  on  the 
following  sections  which  were  included 
in  the  September  14, 1992  submittal  but 
have  not  been  included  in  the  Idaho  SIP 
in  the  past.  Specifically,  EPA  is  taking 
no  action  on  IDAPA  16.01.01007 
"Variances”  which  has  previously  been 
disapproved;  EDAPA  16.01.01853 
through  16.01.01856  "Combined  Zinc 
and  Lead  Smelters”  which  has 
previously  been  disapproved  and 
replaced  with  an  EPA-promulgated 
regulation  (40  CFR  52.676);  IDAPA 
16.01.0951  through  16.01.01968 
“Regulation  of  Standards  of 
Performance  for  New  Stationary 
Sources”  which  implement  section  111 
of  the  Act  and  are  not  part  of  a  SIP 
under  section  110,  and  IDAPA 
16.01.01997  Confidentiality  of  Records, 
which  has  previously  been  disapproved 
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and  replaced  with  an  EPA-promulgated 
regulation  (40  CFR  S2.674(a)). 

ni.  Summary  of  Action 

EPA  approves  amendments  to  Idaho’s 
Rules  and  Regulations  for  the  Control  of 
Air  Pollution  in  Idaho  Manual  as 
revisions  to  the  Idaho  SIP.  Specifically. 
EPA  is  approving: 

(1)  The  recodincation  of  the 
regulations  (IDAPA  16.01.01000  through 
16.01.01999),  including  associated 
administrative  changes; 

(2)  Amendments  and  additions  to 
IDAPA  16.01.01002  “Definitions." 

IDAPA  16.01.01012  “Procedures  and 
Requirements  for  Permits  to  Construct 
and  Operating  Permits,"  and  IDAPA 
16.01.01101  “Air  Quality  Standards  and 
Area  Classification"  to  implement  the 
NAAQSforPMio; 

(3)  Amendments  and  additions  to 
IDAPA  16.01.01002  “Definitions,” 

IDAPA  16.01.01151  “Rules  for  Control 
of  Open  Burning,”  and  IDAPA 
16.01.01153  “Categories  of  Allowable 
Burning"  to  implement  new 
reouirements  for  open  burning; 

(4)  An  amendment  to  the  definition  of 
“Emission"  (IDAPA  16.01.01002,29)  to 
conform  with  a  change  to  the  State’s 
clean  air  legislation;  and 

(5)  The  addition  of  new  sections 
IDAPA  16.01.01996  “Administrative 
Provisions,”  IDAPA  16.01.01998 
“Inclusive  Gender  and  Number,"  and 
IDAPA  16.01.01999  “Severability.” 

EPA  is  taking  no  action  on  the 
following  sections: 

(1)  IDAPA  16.01.01007  “Variances;” 

(2)  IDAPA  16.01.01853  through 
16.01.01856  “Combined  Zinc  and  Lead 
Smelters;” 

(3)  IDAPA  16.01.0951  through 
16.01.01968  “Regulation  of  Standards  of 
Performance  for  New  Stationary 
Sources;”  and 

(4)  IDAPA  16.01.01997 
“Confidentiality  of  Records.” 

IV.  Administrative  Review 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approved  herein, 
the  action  on  these  revisions  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  on  those  revisions  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  on 
these  revisions  and  establish  a  comment 
period. 

Nothing  in  this  action  would  be 
construed  as  permitting  or  allowing  or 


establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  should  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  revision  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (see  46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  permanent  waiver  for  Table  3 
revisions.  0MB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA’s  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  20, 
1993.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  42  U.S.C. 
7607(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Ozone,  Volatile  organic 
compounds. 

Dated:  ]uly  8, 1993. 

Gerald  A.  Emison, 

Acting  Regional  Administrator. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Idaho 
was  approved  by  the  Director  of  the  Ofilce  of 
Federal  Register  on  July  1, 1982. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  N — Idaho 

2.  Section  52.670  is  amended  by 
adding  paragraphs  (c)(26)  and  (c)(27)  to 
read  as  follows: 

f  52.670  Identification  of  plan. 
***** 

(c)*  *  * 

(26)  On  June  15, 1990,  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  submitted 
amendments  to  State  of  Idaho’s  Rules 
and  Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  as  revisions 
to  the  Idaho  state  implementation  plan 
as  follows:  Idaho  Administrative 
Procedures  Act,  Section  16.01.01002 
Elefinitions,  Section  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits,  and  Section  16.01.01101  Air 
Quality  Standards  and  Area 
Classification. 

(27)  On  September  4, 1992,  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  submitted  a 
revised  and  recodified  Rules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  (Idaho 
Administrative  Procedures  Act  Sections 
16.01.01000  through  16.01.01999)  as  a 
revision  to  the  Idaho  state 
implementation  plan. 

(i)  Incorporation  by  reference. 

(A)  June  15, 1990  letter  from  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  to  EPA  Region  10 
submitting  amendments  to  the  Idaho 
state  implementation  plan. 

(B)  September  4, 1992  letter  from  the 
Administrator  of  the  Idaho  Department 
of  Health  and  Welfare  to  EPA  Region  10 
submitting  amendments  to  the  Idaho 
state  implementation  plan. 

(C)  Idaho’s  Rules  and  Regulations  for 
the  Control  of  Air  Pollution  in  Idaho 
Manual  (except  for  sections  IDAPA 
16.01.01007  Variances,  IDAPA 
16.01.01853  through  16.01.01856 
Combined  Zinc  and  Lead  Smelters, 
IDAPA  16.01.0951  through  16.01.01968 
Regulation  of  Standards  of  Performance 
for  New  Stationary  Sources,  and  IDAPA 
16.01.01997  Confidentiality  of  Records) 
as  adopted  by  the  Board  of  the  Idaho 
Department  of  Health  and  Welfare  on 
July  30, 1992,  and  effective  on  August 
21, 1992. 

3.  Section  52.679  is  revised  to  read  as 
follows: 
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fS2.679  Contents  ol  ktahe  State 

Impismsntetion  Plan. 

Implementation  Plan  for  the  Control  of 

Air  Pollution  in  the  State  of  Idaho 

Chapter  I — Introduction  (submitted  1-15-80) 

Qiapter  II — Administration  (submitted  1-15- 
80) 

Chapter  III — Emissions  Inventory  (submitted 
1-15-80) 

Qiapter  IV — Air  Quality  Monitoring 
(submitted  1-15-80,  2-14-80) 

Chapter  V — Source  Surveillance  (submitted 
1-15-80) 

Chapter  VI — Emergency  Episode  Plan 
(submitted  1-15-80) 

Chapter  VII — ^Approval  Procedures  for  New 
and  Modify  Facilities  (submitted  4-19- 
85) 

Chapter  Vin — Non-Attainment  Area  Plan 
Vlll-a— Silver  Valley  Nonattainment  Plan 
(submitted  1-15-80) 

Vlll-b — Lewiston  Nonattainment  Plan 
(submitted  1-15-80, 12-4-80) 

Vlh-c — ^Transportation  Control  Plan  for  the 
carbon  monoxide  of  Ada  County 
(submitted  5-24-84, 1-3-85,  3-25-85) 
Vlll-d — Pocatello  TSP  Nonattainment  Plan 
(submitted  3-7-80,  2-5-81) 

Vlll-e — Soda  Springs  Nonattaimnent  Plan 
(submitted  1-15-80) 

Chapter  IX — Reserved 

Chapter  X — ^Plan  for  Maintenance  of  National 
Ambient  Air  Quality  Standards  for  Lead 
(submitted  2-3-84) 

Appendix  A — Legal  Authority  and  Other 
General  Adi^istrative  letters 
(submitted  1-15-80) 

Appiendix  A.2 — Section  39-100,  Idaho  Code 
(submitted  1-15-80) 

Appendix  A.3 — ^Title  1,  Chapter  1,  Rules  and 
Regulations  for  Control  of  Air  Pollution 
in  Idaho  Manual  (submitted  1-15-80, 4- 
19-85, 6-15-90,  8-21-92) 

01.01000.  Legal  Authority  (6-28-78) 
01.01001.  Policy  (6-28-78) 

01.01002.  Title  (12-31-91) 

01.01003.  Dehnitions 
01.01003,01.  Act  (4-1-72) 

01.01003,02.  Actual  Emissions  (11-1-84) 
01.01003,03.  Adverse  Effect  on  Visibility 
(11-1-84) 

01.01003,04.  Agricultural  Field  (3-12-85) 
01.01003,05.  Air  Contaminant  (11-1-84) 
01.01003,06.  Air  Pollution  (1-24-69) 
01.01003,07.  Air  Quality  (4-1-72) 
01.01003,08.  Air  Quality  Criterion  (4-1-72) 
01.01003,09.  Allowable  Emissions  (11-1- 
84) 

01.01003,10.  Ambient  Air  (11-1-84) 
01.01003,11.  Ambient  Air  Quality 
Violation  (8-11-75) 

01.01003,12.  ASTM  (4-1-72) 

01.01003,13.  Attainment  Area  (11-1-84) 
01.01003,14.  Background  Level  (6-20-74) 
01.01003,15.  Baseline  (Area, 

Concentration,  Date)  (12-31-91) 
01.01003,16.  Best  Avail^le  Control 
Technology  (BACT)  (11-1-84) 
01.01003,17.  Board  (6-20-74) 

01.01003,18.  BTU  (11-1-84) 

01.01003,19.  Colleton  Efficiency  (4-1-72) 
01.01003,20.  Commence  Construction  or 
Modification  (11-1-84) 

01.01003,21.  Complete  (11-1-84) 
01.01003,22.  Construction  (11-1-84) 


01.01003,23.  Control  Equipment  (4-1-72) 
01.01003,24.  Controlled  Emission  (4-1-72) 
01.01003,25.  Criteria  Pollutant  (11-1-84) 
01.01003,26.  Department  (6-20-74) 
01.01003,27.  Dedgnated  Facility  (11-1-64) 
01.01003,28.  Director  (12-31-91) 
011)1003^9.  Emissimi  (8-21-92) 
01.01003,30.  Emission  Standard  (11-1-84) 
01.0100341.  Emission  Standard  Violation 
(11-1-84) 

01.01003,32.  Emissions  Unit  (11-1-84) 
01.01003,33.  Equivalent  Air-Dried  Kraft 
Pulp  (5-16-71) 

01X100344.  Existing  Stationary  Source  or 
Facility  (11-1-84) 

01.01003,35.  Facility  (11-1-84) 

01.01003,36.  Federal  Class  1  Aim  (12-31- 
91) 

01.0100347.  Federal  Land  Manager  (11-1- 
84) 

01.0100348.  Fire  Hazard  (3-12-85) 
01.0100349.  Fuel-Burning  Equipment  (4- 
1-72) 

01.01003,40.  Fugitive  Dust  (11-1-84) 
01.01003,41.  Fugitive  Emissions  (11-1-84) 
01.01003,42.  Garbage  (3-12-85) 
01.01003,43.  Hazardous  Air  Pollutant  (11- 
1-84) 

01.01003,44.  Hazardous  Waste  (3-12-85) 
01.01003,45.  Hot-Mix  Asphalt  Plant  (1-24- 
69) 

01.01003,46.  Incinerator  (4-1-72) 
01.01003,47.  Indian  Governing  Body  (11- 
1-84) 

01.01003,48.  Indian  Reservation  (11-1-84) 
01.01003,49.  Industrial  Process  (11-1-84) 
01.01003,50.  Innovative  Control 
Technology  (11-1-84) 

01.01003,51.  Integral  Vista  (11-1-84) 
01.01003,52.  Kraft  Pulping  (5-16-71) 
01.01003,53.  Lowest  Achievable  Emission 
Rate  (LAER)  (11-1-84) 

01.0100344.  Major  Facility  (11-1-84) 
01.01003,55.  Major  Modification  (11-1-84) 
01.0100346.  Malfunction  (12-5-74) 
01.0100347.  Mandatory  Federal  Qass  I 
Area  (11-1-84) 

01.01003,58.  Modification  (11-1-84) 
01.01003,59.  Monitoring  (4-1-72) 
01.01003,60.  Multiple  Chamber  Incinerator 
(4-1-72) 

01.01003,61.  Net  Emissions  Increase  (12- 
31-91) 

01.01003,62.  New  Stationary  Source  or 
Facility  (12-31-91) 

01.01003,63.  Nonattainment  Area  (11-1- 
84) 

01.01003,64.  Noncondensables  (4-1-72) 
01.01003,65.  Odor  (4-1-72) 

01.01003,66.  Opacity  (11-1-84) 
01.01003,67.  Open  Burning  (4-1-72) 
01.0100348.  Operating  Permit  (12-31-91) 
01.01003,69.  Particulate  Matter  (4-1-72) 
01.01003,70.  Particulate  Matter  Emissions 
(5-16-90) 

01.01003,71.  Permit  to  Construct  (12-31- 
91) 

01.01003,72.  Person  (11-1-84) 

01.01003,73.  PM-10  (5-16-90) 
01.01003,74.  PM-10  Emissions  (5-16-90) 
01.01003,75.  Portable  Equipment  (11-1- 
84) 

01.01003,76.  PPM  (parts  per  million)  (4-1- 
72) 

01.01003,77.  Prescribed  Fire  Managiament 
Burning  (3-12-85) 


01.01003,78.  Primary  Ambient  Air  Quality 
Standard  (4-1-72) 

01.01003,79.  Process  or  Process  Equipment 
(11-1-84) 

01.01003,80.  Process  Weight  (11-1-64) 
01.01003,81.  Process  Weight  Rate  (11-1- 

84) 

01.01003,82.  Reasonable  Further  Progress 
(RFP)  (11-1-84) 

01.01003,83.  Salvage  Operations  (4-1-72) 
01.0100344.  Secoi^ary  Ambient  Ab 
Quality  Standard  (4-1-72) 

01.01003,85.  Secondary  Emissions  (11-1- 
84) 

01.01003,86.  Significant  (5-16-90) 
01.01003,87.  Significant  Contribution  (5- 
16-90) 

01.01003,88.  Small  Fire  (3-12-85) 
01.01003,89.  Smoke  (4-1-72) 

01.01003,90.  Smoke  Management  Plan  (12- 
31-91) 

01.01003,91.  Smoke  Management  Program 
(3-12-85) 

01.01003,92.  Source  (11-1-84) 

01.01003,93.  Source  Operation  (4-1-72) 
01.01003,94.  Stack  (3-3-87) 

01.01003,95.  Standard  Conditions  (12-31- 
91) 

01.01003,96.  Stationary  Source  (11-1-84) 
01.01003,97.  Time  Intervals  (11-1-84) 
01.01003,98.  Total  Suspended  Particulates 
(5-16-90) 

01.01003,99.  Trade  Wastes  (3-12-85) 
01.01003,100.  TRS  (total  reduced  sulfur) 
(5-16-71) 

01.01003,101.  Unclassifiable  Area  (11-1- 
84) 

01.01003,102.  Uncontrolled  Emission  (11- 
1-84) 

01.01003,103.  Visibility  Impairment  (11-1- 
84) 

01.01003,104.  Wigwam  Burner  (4-1-72) 
01.01004,  Incorporations  by  Reference  (12- 
31-91) 

01.01004,01.  Locations  Within  the 
Department  (12-31-91) 

01.01004,02.  Federal  Publications  (5-16- 
90) 

01.01005.  Reporting 

01.01005,01.  Requirements  by  Department 
(6-26-75) 

01.01005,02.  Requirements  by 
Administrator  (10-25-72) 

01.01005,03.  Format  of  Reports  (4-1-72) 
01.01005,04.  Conformance  to  Rules  (12- 
31-91) 

01.01006.  Upset  Conditions,  Breakdown 
(12-31-91) 

01.01006,01.  Upset  Reports  (5-7-76)  i 

01.01006,02.  Scheduled  Maintenance  (5- 
7-76) 

01.01006,03.  Correction  of  Condition  (5-7- 
76)  j 

01.01006,04.  Auxiliary  Equipment  (5-7-  | 

76)  , 

01.01006.  Circumvention  (12-31-91)  i 

01.01009.  Total  Compliance  (1-24-69)  ! 

01.01010.  Sampling  and  Analytical  ; 

Procedures  (1-24-69)  ] 

01.01011.  Provisions  Governing  SpeciHc  I 

Activities  ! 

01.01011,01.  Toxic  Substances  (12-31-91)  J 

01.01011,02.  Modifying  Physic^  I 

Conditions  (1-24-69) 

01.01011,03.  ^urce  Density  (12-31-91) 
01.01011,04.  Polychlorinat^  Biphenyls 
(PCBs)  (12-31-91)) 
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01.01012.  Procedures  and  Requirements  for 
Permits  to  Ck)nstruct  and  Derating 
Permits 

01.01012,01.  Purpose  (12-31-91) 
01.01012,02.  Permit  to  Construct  (12-31- 
91) 

01.01012,03.  Operating  Permit  (12-31-91) 
01.01012,04.  Application  Procedures  (12- 
31-91) 

01.01012,05.  Permit  Requirements  for  New 
and  ModiHed  Stationary  Sources  (11-1- 
84) 

01.01012,06.  Permit  Requirements  for  New 
Major  Facilities  or  Major  Modifications 
in  Nonattainment  Areas  (12-31-91) 
01.01012,07.  Permit  Requirements  for  New 
Major  Facilities  or  Major  Modifications 
in  Attainment  or  UnclassiBable  Areas 
(12-31-91) 

01.01012,08.  Optional  Offsets  for  Permits 
to  Construct  (12-31-91) 

01.01012,09.  Requirements  for  Alternative 
Emission  Limits  (Bubbles)  (12-31-91) 
01.01012,10.  Requirements  for  Banking 
Emission  Reduction  Credits  (ERC’s)  (12- 
31-91) 

01.01012,11.  Requirements  for  Emission 
Reduction  Credit  (11-1-84) 

01.01012,12.  Demonstration  of  Net  Air 
Quality  BeneBt  and  Ambient 
Equivalence  (5-16-90) 

01.01012,13.  Pi^edure  for  Issuing  Permits 
(12-31-91) 

01.01012,14.  Conditions  for  Permits  to 
Construct  and  Operating  Permits  (12-31- 
91) 

01.01012,15.  Obligation  to  Comply  (11-1- 
84) 

01.01013.  Registration  Procedures  and 
Requirements  for  Portable  Equipment 
01.01013,01.  Registration  Requirements 
(12-31-91) 

01.01013,02.  Compliance  with  Regulations 
(11-1-84) 

01.01014.  Stack  Heights  and  Dispersion 
Techniques 

01.01014,01.  Applicability  (3-3-87) 
01.01014,02.  Definitions  (12-31-91) 
01.01014,03.  Requirements  (3-3-87) 
01.01014,04.  Opporhmity  for  Public 
Hearing  (12-31-91) 

01.01014,05.  Approval  of  Field  Studies  and 
Fluid  Models  (12-31-91) 

01.01014,06.  No  Restriction  on  Actual 
Stack  Height  (3-3-87) 
01.01015—01.01050  (Reserved) 

01.01051.  Air  Pollution  Emergency 
Regulation  (12-31-91) 

01.01052.  Episode  Criteria 
01.01052,01.  Stages  (6-28-78) 

01.01052,02.  Effect  of  Stages  (6-28-78) 
01.01052,03.  Criteria  for  Defining  Epis^e 
Stages  (6-28-78) 

01.01052,04.  Episode  Stages:  Emergency 
Episode  Air  Pollution  ^teria — ^Table  (4- 
1-72) 

01.01052,05.  Criteria  for  Defining  Levels 
Within  Stages  (6-28-78) 

01.01053.  Public  NotiBcation 
01.01053,01.  Information  to  be  Given  (12- 
31-91) 

01.01053,02.  Manner  and  Frequency  of 
NotiBcation  (4-1-72) 

01.01053,03.  NotiBcation  to  Sources  (6- 
28-78) 

01.01054.  General  Rules  (&-28-78) 


01.01054.01  Stage  1 — Air  Pollution 
Forecast  (6-28-78) 

01.01054,02.  Stage  2— Alert  (6-28-78) 
01.01054,03.  Stage  3— Warning  (6-28-78) 
01.01054,04.  Stage  4 — Emergency  (12-31- 
91) 

01.01055.  SpeciBc  Emergency  Episode 
Abatement  Plans  for  Point  Sources  (12- 
31-91) 

01.01056—01.01100  (Reserved) 

01.01101.  Air  Quality  Standards  and  Area 
ClassiBcation 

01.01101,01.  Ambient  Air  Quality 
Standards  (12-31-91) 

01.01101,02.  Designation  of  Attaiiunent, 
UnclassiBable,  and  Nonattainment  Areas 
(11-1-84) 

01.01101,03.  Baselines  for  Prevention  of 
SigniBcant  Deterioration  (5-16-90) 
01.01101,04.  ClassiBcation  of  Prevention  of 
SigniBcant  Deterioration  Areas  (11-1- 
84)  except  for  01.01101 ,04.b.ii(a)  (12-31- 
91) 

01.01101,05.  Prevention  of  SigniBcant 
Deterioration  (PSD)  Increments  (12-31- 
91) 

01.01102—01.01150  (Reserved) 

01.01151.  Rules  for  Control  of  Open 
Burning 

01.01151,01.  Purpose  and  Effective  Date 
(12-31-91) 

01.01151,02.  Fire  Permits,  Hazardous 
Materials  and  Liability  (12-31-91) 
01.01151,03.  Nonpreemption  of  Other 
jurisdictions  (12-31-91) 

01.01151,04.  General  Restrictions  (12-31- 
91) 

01.01151,05.  Alternatives  to  Open  Burning 
(12-31-91) 

01.01152  (Reserved) 

01.01153.  Categories  of  Allowable  Burning 
(12-31-91) 

01.01153,01.  Recreational  and  Warming 
Fires  (3-12-85) 

01.01153,02.  Weed  Control  Fires  (3-12-85) 
01.01153,03.  Training  Fires  (12-31-91) 
01.01153,04.  Industrial  Flares  (3-12-85) 
01.01153,05.  Residential  Solid  Waste 
Disposal  Fires  (3-12-85) 

01.01153,06.  LandBll  Disposal  Site  Bres 
(12-31-91) 

01.01153,07.  Orchard  Fires  (12-31-91) 
01.01153,08.  Prescribed  Burning  (12-31- 
91) 

01.01153,09.  Dangerous  Material  Fires  (3- 
12-85) 

01.01153,10.  Infectious  Waste  Burning  (12- 
31-91) 

01.01154—01.01200  (Reserved) 

01.01201.  Visible  Emissions  (12-21-79) 
01.01201,01.  Exemptions  (12-21-79) 
01.01201,02.  Standards  for  Exempted 
Sources  (12-31-91) 

01.01201,03.  Exception  (12-31-91) 
01.01202  (Reserved) 

01.01203.  General  Restrictions  of  Visible 
Emissions  From  Wigwam  Burners  (12- 
21-79) 

01.01204—01.01250  (Reserved) 

01.01251.  Rules  for  Control  of  Fugitive 
Dust  (12-31-91) 

01.01252.  General  Rules 
01.01252,01.  Use  of  Water  or  Chemicals  (1- 
25-79) 

01.01252,02.  Application  of  Dust 
Suppressants  (1-25-79) 


01.01252,03.  Use  of  Control  Equipment  (1- 
25-79) 

01.01252,04.  Covering  of  Trucks  (1-25-79) 
01.01252,05.  Paving  (1-25-79) 

01.01252,06.  Removal  of  Materials  (1-25- 
79) 

01.01253—01.01300  (Reserved) 

01.01301.  Fuel  Burning  Equipment — 
Particulate  Matter 

01.01301,01.  Standards  for  New  Sources 
(12-21-79) 

01.01301,02.  Standards  for  Minor  and 
Existing  Sources  (12-21-79) 

01.01301,03.  Combinations  of  Fuels  (12- 
21-79) 

01.01301,04.  Averaging  Period  (12-31-91)  , 

01.01301,05.  Altitude  Correction  (12-31- 
91) 

01.10302—01.01326  (Reserved) 

01.01327.  Emission  Limitations  (1-24-69) 
01.01328.  Allowable  Rate  of  Emission 
Based  on  Process  Weight  Rate — ^Table  (1- 
24-69) 

01.01329.  Particulate  Matter — New 
Equipment  Process  Weight  Limitations 
01.01329,01.  General  Restrictions  (12-21- 
79) 

01.01329,02.  Minimum  Allowable 
Emission  (12-31-91) 

01.10329,03.  Averaging  Period  (12-31-91) 
01.01329,04.  Exemption  (12-31-91) 
01.01329,05.  Emission  Standards — ^Table 
(12-31-91) 

01.01330.  Particulate  Matter — Existing 
Equipment  Process  Weight  Limitations 
(12-31-91) 

01.01330,01.  General  Restrictions  (12-21- 
79) 

01.01330,02.  Minimum  Allowable 
Emission  (12-31-91) 

01.01330,03.  Averaging  Period  (12-31-91) 
01.01330,04.  Exemptions  (12-31-91) 
01.01330,05.  Emission  Standards— Table 
(12-31-91) 

01.01331—01.01350  (Reserved) 

01.01351.  Rules  for  Sulfur  Content  of  Fuels 
(12-31-91) 

01.01352.  DeBnitions  as  Used  in  This 
Regulation 

01.01352,01.  ASTM  (4-1-72) 

01.01352,02.  Distillate  Fuel  Oil  (4-1-72) 
01.01352,03.  Residual  Fuel  Oil  (4-1-72) 
01.01353.  Residual  Fuel  Oils 
01.01353,01.  Standards  for  1973  (6-28-78) 
01.10353,02.  Standards  Beginning  1974  (6- 
28-78) 

01.01354.  Distillate  Fuel  Oil 
01.01354,01.  ASTM  Grade  1  (4-1-72) 
01.01354.02.  ASTM  Grade  2  (4-1-72) 
01.01355.  Coal  (4-1-72) 

01.01356—01.01400  (Reserved) 

01.01401.  Rules  for  Gontrol  of  Fluoride 
Emissions  (12-31-91) 

01.01402.  General  Rules  (12-31-91) 
01.01402,01.  Emission  Limitations — 
Phosphate  Fertilizer  Plants  (12-31-91) 
01.01402,02.  Monitoring,  Testing,  and 
Reporting  Requirements  (12-31-91) 
01.01402,03.  Source  SpeciBc  Permits  (12- 
31-91) 

01.01402,04.  Exemptions  (12-31-91) 
01.01403 — 01.01450  (Reserved) 

01.01451.  Rules  for  Gontrol  of  Odors  (12- 
31-91) 

01.01452.  General  Rules 

01.01452,01.  General  Restrictions  (4-1-72) 
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01.01452,02.  Restrictions  on  Rendering 
Plants  (4-1-72) 

01.01453—01.01500  (Reserved) 

01.01501.  Rules  for  Control  of  Incinerators 
(12-31-91) 

01.01502.  Emission  Limits  (4-1-72) 
01.01503.  Design  Staiulards  (4-1-72) 
01.01504.  Exceptions  (12-31-91) 
01.01505—01.01550  (Reserved) 

01.01551.  Rules  for  Control  of  Motor 
Vehicle  Emissions  (12-31-91) 

01.01552.  Pollution  Control  Devices  (4-1- 
72) 

01.01553.  Visible  Emission  Standards  (4- 
1-72) 

01.01554—01.01600  (Reserved) 

01.01601.  Rules  for  Control  of  Hot-Mix 
Asphalt  Plants  (12-31-91) 

01.01602.  Emission  Limits  (12-31-91) 
01.01603  (Reserved) 

01.01604.  Multiple  Stacks  (1-24-69) 
01.01605.  Fugitive  Dust  Control 
01.01605,01.  Fugitive  Emission  Controls 
(1-24-69) 

01.01605,02.  Plant  Property  Dust  Controls 
(1-24-69) 

01.01606—01.01650  (Reserved) 

01.01651.  Rules  for  Control  of  Kraft 
Pulping  Mills  (12-31-91) 

01.01652.  Statement  of  Policy 
01.01652,01.  Best  Treatment  and  Control 
(5-16-71) 

01.01652,02.  Monitoring  (5-16-71) 
01.01652,03.  Research  (5-16-71) 
01.01652,04.  Available  Technology 
Required  (5-16-71) 

01.01652,05.  New  Source  Standards  (5-16- 
71) 

01.10653.  General  Rules  (12-31-91) 
01.01654.  Recovery  Furnace  Standards  (5- 
16-71) 

01.01655.  Recovery  Furnace  TRS 
Standards (5-16-71) 

01.01656.  Digester  and  Evaporator 
Standards(5-16-71) 

01.01657.  Recovery  Furnace  Particulate 
Standards  (5-16-n) 

01.01658.  Lime  Kiln  Standards  (5-16-71) 
01.01659.  Smelt  Tank  Standards  (5-16-71) 
01.01660.  Monitoring  and  Reporting 
01.01660,01.  Continuous  TRS  Monitoring 
(5-16-71) 

01.01660,02.  Particulate  Monitoring  (5-16- 
71) 

01.01660,03.  Monitoring  Program  (1’  -31- 
91) 

01.01660,04.  Reporting  (5-16-71) 
01.01660,05.  Miscellaneous  Reports  (5-16- 
71) 

01.01661.  Special  Studies 
01.01661,01.  Areas  to  be  Included  (5-16- 
71) 

01.01661,02.  Additional  Studies  (5-16-71) 
01.01662.  Exceptions  (12-31-91) 
01.01663—01.01750  (^served) 

01.01751.  Rules  for  Control  of  Rendering 
Plants  (12-31-91) 

01.01752.  Control  of  Cookers  (4-1-72) 
01.01753.  Control  of  Expellers  (4-1-72) 
01.10754.  Control  of  Plant  Air  (4-1-72) 
01.01755.  ExcepUons  (12-31-91) 
01.01756—01.01800  (Reserved) 

01.01801.  Rules  for  Control  of  Sulftir  Oxide 
Emissions  From  Sulfanic  Acid  Plants 
(12-31-91) 

01.01802.  General  Restrictions  (10-25-72) 


01.01803.  Monitoring  and  Testing  (12-31- 
91) 

01.01804.  Compliance  Schedule  (12-31- 
91) 

01.01805—01.01852  (Reserved) 

01.01855  (Reserved) 

01.01857—01.01950  (Reserved) 

01.01969—01.01995  (Reserved) 

01.01996.  Administrative  Provisions  (12- 
31-91) 

01.01998.  Inclusive  Gender  and  Number 
(12-31-91) 

01.01999.  Severability  (12-31-91) 
Appendix  B  Emission  Inventory — ^Ada 
Country  Carbon  Monoxide 
NonAttainment  Area  (submitted  1/15/80) 
Appendix  G  Permits — Silver  Valley 
(submitted  1/15/80) 

Appendix  H  Permits — Lewiston  (submitted 
12/4/80, 2/5/81) 

Appendix )  Permits— Pocatello  (submitted  3/ 
7/80) 

Appendix  K  Permits — Soda  Springs 
(submitted  1/15/80) 

Beker  Industries,  1973  Consent  Order  (40 
CFR  52.670(c)(15)— S02  Emission 
Limitation  (submitted  7/28/75) 

40  CFR  Part  52.  Subparts  A  and  N 

4.  Section  52.681  is  revised  to  read  as 
follows: 

§  52.681  Permits  to  construct  and 
operating  permits. 

(a)  Emission  limitations  and  other 
provisions  contained  in  Permits  to 
Construct  or  Operating  permits,  issued 
by  the  State  of  Idaho  Department  of 
Health  and  Welfare  in  accordance  with 
the  federally-approved  Eules  and 
Regulations  for  the  Control  of  Air 
Pollution  in  Idaho  Manual  sections 
16.01.01002  Definitions.  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  Operating 
Permits.  16.01.01014  Stack  Heights  and 
Dispersion  Techniques,  and  16.01.01101 
Ambient  Air  Quality  Standards  and 
Area  Classifications,  except  for 
Operating  Permits  authorizing  the  use  of 
alternative  emission  limits  (bubbles) 
under  sections  16.01. 01012, 03.a(l)  and 
16.01.01012,09  or  compliance  schedule 
extensions  under  section 

16.01. 01012.03.d.  shall  be  the 
applicable  requirements  of  the  federally- 
approved  Idaho  SIP  (in  lieu  of  any  other 
provisions)  for  the  purposes  of  section 
113  of  the  Clean  Air  Act  and  shall  be 
enforceable  by  EPA  and  by  any  person 
in  the  same  manner  as  other 
req^uirements  of  the  SIP. 

(b)  Operating  Permits  authorizing  the 
use  of  alternative  emission  limits 
(bubbles)  under  sections 
16.01.01012,03.8(1)  and  16.01.01012,09, 
including  the  use  of  banked  emission 
reduction  credits  pursuant  to  section 
16.01.01012,10  in  a  bubble,  and 
operating  permits  authorizing 
compliance  schedule  extensions  under 
section  16.01.0101Z,03.d,  must  be 


submitted  to  EPA  for  approval  as 
revisions  to  the  Idaho  Sff  before  they 
shall  become  the  applicable 
requirements  of  the  SIP. 

5.  Section  52.683  is  revised  to  read  as 
follows: 

152.683  Significant  detortoration  of  air 
quality. 

(a)  The  Rules  and  Regulations  for  the 
Control  of  Air  Pollution  in  Idaho 
Manual,  specifically,  sections 
16.01.01002  Definitions.  16.01.01012 
Procedures  and  Requirements  for 
Permits  to  Construct  and  0{>erating 
Permits,  16.01.01014  Stack  Heights  and 
Dispersion  Techniques,  and  16.01.01101 
Ambient  Air  Quality  Standards  and 
Area  Classifications,  are  approved  as 
meeting  the  requirements  of  part  C  of 
the  Clean  Air  Act  for  preventing 
significant  deterioration  of  air  quality. 

(b)  The  requirements  of  sections  160 
through  165  of  the  Clean  Air  Act  are  not 
met  fcv  Indian  reservations  since  the 
plan  does  not  include  approvable 
procedures  for  preventing  significant 
deterioration  of  air  quality  on  Indian 
reservations.  Therefore,  the  provisions 
of  §  52.21  (b)  through  (w)  are  hereby 
incorporated  and  made  part  of  the 
applicable  plan  for  Indian  reservations 
in  the  State  of  Idaho. 

(c)  The  requirements  of  section  165  of 
the  Clean  Air  Act  are  not  met  for 
sources  subject  to  prevention  of 
significant  deterioration  requirements 
prior  to  August  22, 1986,  the  effective 
date  of  EPA’s  approval  of  the  rules  cited 
in  paragraph  (a)  of  this  section. 
Therefore,  the  provisions  of  §  52.21(b). 

(c),  (d),  and  (h)  through  (w)  are  hereby 
incorporated  and  made  part  of  the 
applicable  plan  for  sources  subject  to 

§  52.21  prior  to  August  22, 1986. 

(FR  Doc.  93-17567  Filed  7-22-93;  8:45  am] 

BCUNG  COOE  CS«0-6»-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 
(FCC  93-344] 

Private  Land  Mobile  Radio  Services; 
Station  ID  for  Wireiess  Microphones 

AGENCY:  Federal  Communicaticms 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  released 
an  Order  amending  its  regulations 
concerning  the  deletion  of  station 
identification  requirements  for  wireless 
microphones  operating  pursuant  to 
§  90.265(b)  of  its  Rules.  This  action 
eliminates  an  impractical  requirement 
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and  will  result  in  less  restrictive 
wireless  microphone  operational  use. 
EFFECTIVE  DATE:  August  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau,  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Order 
adopted  July  1, 1993,  and  released  July 
19, 1993. 

The  full  text  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239, 1919  M  Street  NW. 
Washington,  DC.  The  complete  text  may 
be  purchased  horn  the  Commission's 
copy  contractor,  ITS  Inc.,  2100  M  Street 
NW.,  suite  140,  Washington,  DC  20037, 
telephone  (202)  857-3800. 

Summary  of  Order 

The  Order  amends  §  90.425  of  the 
Rules  to  exempt  wireless  microphones, 
operating  on  frequencies  designated  in 
§  90.265(b),  from  the  requirement  for 
station  identification. 

Paperwork  Reduction  Act  Statement 

The  decision  contained  herein  has 
been  analyzed  with  respiect  to  the 
Paperwork  Reduction  Act  of  1980  and 
fotmd  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements  and  will 
not  increase  burden  hours  imposed 
upon  the  public. 

Regulatory  Flexibility  Act  Certification 

We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
the  adopted  rule  amendments  will  not 
have  significant  economic  impact  on 
small  business  entities  as  defined  by 
Section  601(3)  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  47  CFR  Part  90 

Private  land  mobile  radio.  Radio, 
Station  identification.  Wireless 
microphones. 

Amendatory  Text 

Part  90  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read: 

Authority:  Sections  4,  303,  331, 48  Stat., 
1066, 1082,  as  amended;  47  U.S.C.  154,  303, 
and  332,  unless  otherwise  noted. 

2.  Section  90.425  is  amended  by  adding 
paragraph  (d)(9)  to  read  as  follows: 


§90.425  Station  idantification. 
***** 

(d)  *  *  * 

(9)  It  is  a  wireless  microphone  station 
operating  in  accordance  with  the 
provisions  of  §  90.265(b). 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  380 
[Docket  No.  93076S-3168] 

Antarctic  Marine  Living  Resources 
Convention  Act  of  1984 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  amends  the  regulations 
governing  harvesting  and  reporting  of 
Antarctic  living  marine  resource 
catches.  The  regulations  implement 
conservation  and  management  measures 
promulgated  by  the  Commission  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (CCAMLR  or  Commission) 
and  accepted  in  whole  by  the 
Government  of  the  Unit^  States  to 
regulate  catches  in  Convention  for  the 
Conservation  of  Antarctic  Marine  Living 
Resources  (Convention)  statistical 
reporting  areas  48  and  58.  These 
measures  restrict  the  use  of  gear,  restrict 
the  directed  taking  and  bycatch  of 
certain  species  of  fish,  prohibit  the 
taking  of  other  species,  and  require 
realtime  and  other  reporting  of  the 
harvest  of  certain  species. 

EFFECTIVE  DATE:  July  23,  1993. 
ADDRESSES:  A  copy  of  the  fi-amework 
environmental  assessment  may  be 
obtained  from  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Silver  Spring,  MD 
20910. 

Comments  regarding  burden  estimates 
or  collection  of  information  aspects  of 
this  rule  should  be  sent  to  Robin  Tuttle, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Room  7256,  Silver 
Spring,  MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  Attention: 
Paperwork  Reduction  Act  Project  0648- 
0194. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Tuttle  (NMFS  International 
Organizations  and  Agreements 
EHvision),  301-713-2282. 

SUPPLEMENTARY  INFORMATION: 

Background 

At  its  annual  meeting  in  Hobart, 
Tasmania,  in  1986,  CCAMLR,  of  which 
the  United  States  is  a  member,  adopted 
a  conservation  measure  requiring  the 
Commission  at  subsequent  meetings  to 
adopt  limitations  on  catch,  or  equivalent 
measures,  binding  for  species  upon 
which  fisheries  are  permitted  in 
Convention  subarea  48.3  (South 
Georgia),  depicted  at  figure  1  of  50  CFR 
part  380.  The  Commission  has,  in 
addition,  adopted  measures  that  apply 
to  other  Convention  subareas. 

The  measures  concerning  the  1992/93 
and  1993/94  fishing  seasons  adopted  by 
CCAMLR  at  its  annual  meeting  in  1992 
are  based  upon  the  advice  of  the 
Scientific  Committee  and  take  into 
account  research  conducted  by 
Commission  members  and  the  reports 
and  recommendations  of  the  Scientific 
Committee’s  Working  Groups  on  Fish 
Stock  Assessment  (WG-FSA);  Krill;  and 
CCAMLR  Ecosystem  Monitoring 
Program.  The  1992/93  fishing  season  is 
defined  as  the  period  from  November  6, 

1992,  to  the  end  of  the  Commission 
meeting  in  1993  (November  5, 1993). 

The  combined  1992/93  and  1993/94 
fishing  season  is  defined  as  the  period 
from  November  6, 1992,  to  the  end  of 
the  Commission  meeting  in  1994  (likely 
November  4, 1994).  The  Commission 
also  agreed  that  several  measures 
relating  to  data  reporting  requirements 
in  subarea  48.3  (previously  amended 
from  year  to  year  to  apply  to  a  single 
fishing  season)  were  henceforth  to 
continue  in  application  until  revoked  by 
the  Commission.  The  measures  were 
announced  and  public  comments 
invited  (until  February  5, 1993)  by 
Federal  Register  notice  on  January  7, 

1993.  No  comments  were  received. 

(i)  Data  Reporting  Requirements 

The  Commission  has,  at  past  annual 
meetings,  adopted  detailed,  fine-scale 
reporting  requirements  applying  to 
single  fishing  seasons.  At  this  year’s 
annual  meeting,  the  Commission 
extended  the  application  of  certain  data 
reporting  measures  to  have  application 
until  revoked  by  the  Commission:  Every 
5-day  catch  and  effort  reporting  for 
certain  species;  monthly  catch  and  effort 
reporting  for  other  species;  and  the 
reporting  of  biological  data  for  E. 
carlsbergi  taken  in  subarea  48.3. 

In  addition,  the  Commission  adopted 
new  reporting  requirements  for  all  trawl 
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fisheries  conducted  in  subarea  48.3.  The 
system  requires  each  Contracting  Party 
at  the  end  of  every  month  to  obtain  from 
each  of  its  vessels  the  data  necessary  to 
complete  the  CCAMLR  fine-scale  catch 
and  efiort  form  for  trawl  fisheries  (in  its 
latest  version).  The  forms  are  to  be 
transmitted  to  the  Executive  Secretary 
not  later  than  the  end  of  the  following 
month.  The  catch  of  all  species, 
including  bycatch,  must  be  reported. 

At  the  end  of  every  month,  each 
Contracting  Party  must  also  obtain  frnm 
each  of  its  vessels  representative 
samples  of  length  composition 
measurement  of  the  target  species  and 
bycatch  species  from  the  fishery  and 
must  transmit  those  data  to  the 
Executive  Secretary  not  later  than  the 
end  of  the  following  month. 

Failure  of  a  Contracting  Party  to 
provide  the  fine-scale  catch  and  effort 
data  or  length  composition  data  for  3 
consecutive  months  results  in  the 
closure  of  the  fishery  to  vessels  of  that 
Contracting  Party. 

The  Commission  adopted  a  measure 
for  the  every  10-day  reporting  of  catch 
and  effort.  This  measure  applies  on  a 
continuing  basis  to  fisheries  as 
designated  by  other  conservation  and 
management  measures.  For  the  present, 
it  applies  to  the  exploratory  crab  fishery 
in  area  48.  For  purposes  of  this 
reporting  system,  the  calendar  month  is 
divided  into  three  reporting  periods.  At 
the  end  of  each  reporting  period,  each 
Contracting  Party  is  required  to  obtain 
from  each  of  its  vessels  the  total  catch 
and  total  days/hours  fished  for  that 
period  and  to  cable,  telex,  or  otherwise 
transmit  the  aggregated  data  to  reach  the 
Executive  Secretary  not  later  than  the 
end  of  the  next  reporting  period.  The 
retained  catch  of  dl  species  and  bycatch 
species  must  be  reported. 

(W  Fin  fishing  in  Subareas  48.1  (South 
Shetland  Islands)  and  48.2  (South 
Orkney  Islands) 

The  Commission  continued  the  1990/ 
91  and  1991/92  prohibitions  on  the 
taking  of  all  species  of  finfish,  other 
than  for  scientific  research  purposes,  in 
subareas  48.1  and  48.2  for  the  1992/93 
fishing  season. 

(Hi)  Finfishing  in  Subarea  48.3  (South 
Georgia) 

The  Commission  took  most  of  its 
action  with  respect  to  subarea  48.3  and 
adopted  the  following  measures: 

Directed  fishing  for  Nototiienia 
gibberifrons  (humped  rockcod), 
Chaenocephalus  aceratus  (blackfin 
icefish),  Pseudochaenichthys  geoigianus 
(South  Georgia  icefish),  Notothenia 
squamifrons  (grey  rockcod),  and 
Patagonotothen  brevicauda  guntheri 


(Patagonian  rockcod)  is  prohibited  for 
the  1992/93  and  1993/94  fishing 
seasons. 

The  total  catch  of  Champsocephalus 
gunnari  (mackerel  icefish)  in  the  1993/ 

93  season  is  limited  to  9,200  tons.  The 
season  commences  November  6. 1992, 
but  closes  if  the  bycatch  of  N. 
gibberifrons,  C.  aceratus,  P.  geoigianus, 
Notothenia  rossii  (marbled  rockcod),  or 
N.  squamifrons  reach  their  bycatch 
limit.  If.  in  the  course  of  the  directed 
fishery  for  C.  mnnari,  the  bycatch  of 
any  one  haul  for  any  of  these  species 
exceeds  5  percent,  the  fishing  vessel  is 
to  move  to  another  fishing  ground 
within  the  subarea.  The  use  of  bottom 
trawls  within  the  fishery  is  prohibited. 
The  fishery  is  closed  from  April  1. 1993, 
until  the  end  of  the  Commission 
meeting  in  1993.  For  purposes  of 
implementing  this  conservation 
measure,  the  5-day  catch  and  effort 
reporting  system  and  the  monthly  effort 
and  biological  data  reporting  system  for 
the  1992/93  season  apply. 

In  any  directed  fishery  in  the  subarea 
during  the  1992/93  season,  the  bycatch 
of  N.  gibberifrons  shall  not  exceed  1,470 
tons;  the  bycatch  of  C.  aceratus  shall  not 
exceed  2,200  tons;  and  the  bycatch  of  P. 
geor^anus,  N.  rossii,  and  N. 
squamifrons  shall  not  exceed  300  tons 
each. 

The  total  catch  of  Electrona  carlsbergi 
(lantemfish)  is  limited  to  an  amount  not 
to  exceed  245,000  tons.  In  addition,  the 
total  catch  of  E.  carlsbergi  shall  not 
exceed  53,000  tons  in  the  Shag  Rocks 
region.  The  directed  fishery  for  E. 
carlsbergi  will  close  if  the  bycatch  limits 
set  for  N.  gibberifrons,  C.  aceratus,  P. 
geoigianus,  N.  rossii,  or  N.  squamifrons 
is  reached  for  any  of  these  species  or  if 
the  total  catch  of  E.  carlsbergi  reaches 
245,000  tons,  whichever  comes  first. 

The  directed  fishery  for  E.  carlsbergi  in 
the  Shag  Rocks  region  will  close  if  the 
bycatch  limits  for  any  of  the  bycatch 
species  is  reached,  or  if  the  total  catch 
of  53,000  tons  is  reached,  whichever 
comes  first.  If,  in  the  course  of  the 
directed  fishery  for  E.  carlsbergi,  the 
bycatch  of  any  one  haul  of  the  bycatch 
species  exceeds  5  percent,  the  fishing 
vessel  must  move  to  another  fishing 
ground  within  the  subarea. 

Each  month,  the  length  composition 
of  a  minimum  of  500  E.  carlsbergi, 
randomly  collected  firom  the 
commercial  fishery,  will  be  measured 
and  the  information  passed  to  the 
Executive  Secretary  of  CCAMLR  not 
later  than  the  end  of  the  following 
month.  Every-month  reporting  of  catch 
and  effort  is  required  for  the  fishery. 

The  total  catw  of  Dissostichus 
eleffnoides  (Patagonian  toothfish)  is 
limited  to  3,350  tons  for  a  fishing  season 


defined  as  the  period  from  December  6, 
1992,  to  the  earlier  of  the  end  of  the 
Commission  meeting  in  1993  or  the 
reaching  of  the  total  allowable  catch 
(TAC).  ^tch  and  effort  data  is  due  on 
an  every-5-day  reporting  period.  The 
number  of  Member  vessels  permitted  to 
fish  in  the  1992/93  season  is  limited  to 
the  number  of  Member  vessels  that 
fished  in  the  1991/92  season. 

The  monthly  reporting  of 
representative  samples  of  length 
composition  measurements  using  forms 
provided  by  the  Commission  is  required 
for  D.  eleginoides  during  the  1992/93 
fishing  season.  Monthly  measurement  of 
a  minimum  of  500  fish  was  required  in 
1990/91.  Failure  by  any  Contracting 
Party,  including  the  United  States,  to 
submit  length  composition  data  for 
three  consecutive  reporting  periods 
results  in  the  closure  of  the  fishery  to 
the  vessels  of  the  Contracting  Party. 

(iv)  Finfishing  in  Subarea  48.4  (South 
Sandwich  Islands) 

The  Commission  reviewed  an 
application  by  Chile,  pursuant  to  a 
measure  adopted  at  the  1991  meeting  of 
CCAMLR  requiring  notification  of  intent 
to  undertake  a  new  fishery,  to  begin  a 
new  fishery  for  D.  eleginoides  in  subarea 
48.4  in  the  1992/93  fishing  season,  and 
adopted  a  measure  endorsing  the 
Chilean  proposal.  The  measure  also 
welcomes  the  invitation  of  Chile  to  host 
one  scientific  observer,  notes  that  no 
other  Member  has  notified  the 
Commission  of  proposals  to  establish 
such  a  fishery,  and  agrees  that  no  other 
fishing  will  occur  for  D.  eleginoides  in 
subarea  48.3  during  the  1992/93  fishing 
season.  The  fishery  is  limited  to  240 
tons.  Chile  is  required  to  provide  full 
data  to  the  CCAMLR  Secretariat  for 
consideration  by  the  WG-FSA  and  the 
Scientific  Committee. 

As  a  result  of  the  limitation  of  the 
fishery  to  Chilean  participants,  these 
regulations  prohibit  U.S.  fishing  for  D. 
eleginoides  in  48.4  during  the  1992/93 
fishing  season. 

(v)  Finfishing  in  Division  58.4.4  (Ob  and 
Lena  Banks) 

The  Commission  set  a  total  catch  for 
N.  squamifrons  in  division  58.4.4.  (Ob 
and  Lena  Banks)  for  the  2-year  period 
running  from  November  6, 1992,  to  the 
end  of  the  Commission  meeting  in  1994 
(likely  November  5, 1994)  of  715  tons  on 
Lena  Bank  and  435  tons  on  Ob  Bank. 
Five-day  catch  and  effort  reporting  and 
monthly  effort  and  biological  data 
reporting  apply.  Age/firequency  and  age/ 
length  keys  for  N.  squamifrons  and  any 
other  species  forming  a  significant  part 
of  the  catch  must  be  collected  and 
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reported  separately  to  each  annual 
meeting  of  the  WG-FSA. 

(vi)  Fishing  forEuphausia  superba 

The  Commission  adopted  a  measure 
at  its  1991  meeting  capping  the  catch  of 
krill  in  area  48  at  1.5  million  tons  in  any 
fishing  season.  A  fishing  season  for 
purposes  of  the  precautionary  cap 
begins  on  July  1  and  concludes  on  June 
30  of  the  following  year.  The 
Commission  at  the  1992  meeting 
adopted  a  supplementary  measure 
setting  allowable  catches  (in  tons)  for 
the  1992/93  and  1993/94  fishing  seasons 
in  subareas  48.1  (420.000),  48.2 
(735,000),  48.3  (360,000),  48.4  (75,000), 
48.5  (75,000),  and  48.6  (300,000). 
Notwithstanding  these  subarea  limits, 
the  total  sum  of  catches  in  any  fishing 
season  may  not  exceed  1.5  million  tons 
for  the  whole  of  area  48.  Catch  an  effort 
reporting  is  required  on  a  monthly  basis. 

For  the  first  time,  the  Commission 
adopted  a  measure  regulating  krill 
fishing  outside  of  area  48.  The  measure 
limits  the  total  catch  of  E.  superba  in 
division  58.4.2  to  390,000  tons  in  any 
fishing  season  (defined  as  beginning  on 
July  1  and  concluding  on  June  30  of  the 
following  year).  Catch  and  effort 
reporting  is  required  on  a  monthly  basis. 

(vii)  Fishing  for  Antarctic  Crab 

The  Commission  adopted  a  measure 
limiting  the  exploratory  crab  fishery  in 
area  48  during  the  1992/93  fishing 
season.  The  crab  fishery  is  defined  as 
any  harvest  activity  in  which  the  target 
species  is  any  member  of  the  crab  group 
(Order  Decapoda,  Suborder  Reptantia], 
The  fishery  is  closed  firom  November  15, 
1992,  until  May  1, 1993,  (the  conclusion 
of  a  CCAMLR  workshop  to  develop  a 
longterm  management  |)lan  for  crabs.). 

Vessels  participating  in  the  fishery 
will  be  provided  with  data  reporting 
forms  developed  by  the  workshop  and 
are  required  to  use  them  in  reporting  on 
catch  taken  before  August  30, 1993.  In 
addition  to  data  requested  by  the 
workshop,  vessels  are  required  to  report 
certain  other  data  and  information  on 
crabs  cau^t  before  July  30, 1993. 

The  crao  fishery  is  limited  to  one 
vessel  per  Commission  Member. 
However,  if  the  Executive  Secretary  is 
notified  that  more  than  three  vessels 
intend  to  fish  for  crabs,  no  more  than 
1,600  tons  may  be  taken  during  the 
period  from  the  start  of  the  fishery  until 
the  end  of  meeting  of  the  Commission 
in  1993  (likely  November  5, 1993). 

Crab  fishing  is  limited  to  the  use  of 
crab  pots  (traps).  The  use  of  all  other 
methods  of  catching  crabs  is  prohibited. 
The  crab  fishery  is  limited  to  sexually 
mature  male  crabs  and  all  female  crabs 
and  undersized  males  are  to  be  released 


unharmed.  In  the  case  of  Paralomis 
spinosissima  and  P.  formosa,  only  males 
with  a  minimum  carapace  width  of  102 
mm  and  90  mm,  respectively,  may  be 
retained  in  the  catch.  Crabs  processed  at 
sea  are  to  be  frozen  as  crab  sections. 

(viii)  Catch  Taken  During  Fishing  for 
Research  Purposes  i 

The  Commission  adopted  one 
measure  and  one  resolution  dealing 
with  catches  taken  during  fishing  for 
research  purposes.  The  measure 
requires  &at  catches  taken  during 
fishing  for  research  purposes  by 
commercial  fishing  or  fishery  support 
vessels,  or  vessels  of  a  similar  catling 
capacity,  will  be  considered  as  part  of 
any  catch  limit.  For  the  purposes  of 
implementing  this  measure,  every  5-day 
catch  and  effort  reporting  is  required 
whenever  the  catch  within  any  5-day 
reporting  period  exceeds  5  tons  (unless 
more  specific  regulations  apply  to  the 
particular  species  taken). 

Pending  development  by  the 
Scientific  Committee  of  standardized 
guidelines  and  formats  for  plans 
describing  the  use  of  commercial  fishing 
or  fishery  support  vessels  or  vessels  of 
a  similar  catching  capacity  to  conduct 
fishing  for  resetirch  purposes  when  the 
estimated  catch  may  exceed  50  tons,  the 
Commission  has  adopted  a  resolution 
calling  for  Members  who  plan  such 
activity  to  submit  research  plans 
including  named  elements.  Catch  and 
effort  data  resulting  from  the  research 
fishing  is  to  be  reported  using  the  haul- 
by-haul  reporting  format  for  research 
vessels  (C4).  These  regulations 
anticipate  the  expansion  of  this 
resolution  into  a  measure  by  the 
Commission  at  the  1993  meeting  and 
include  its  provisions  as  U.S. 
requirements. 

Qassification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  implement  the 
Antarctic  Marine  Living  Resources 
Convention  Act  of  1984  (the  Act)  and  to 
give  effect  to  the  management  measures 
adopted  by  CCAMLR  and  agreed  to  by 
the  United  States. 

The  Assistant  Administrator  prepared 
a  framework  environmental  assessment 
(EA)  for  the  Act  in  1987.  NMFS 
reviewed  this  rule  and  determined  that 
the  actions  that  it  requires  are  generally 
summarized  in  the  framework  EA  and 
are  thus  excluded  from  further  National 
Environmental  Policy  Act  analysis. 

This  action  is  exempt  from  E.0. 12291 
and  section  553  of  the  Administrative 
Procedure  Act  because  it  involves  a 
foreign  affairs  function  of  the  United 
States. 


Because  notice  and  comment 
rulemaking  is  not  required  for  this  rule, 
the  Regulatory  Flexibility  Act  does  not 
apply;  therefore,  a  regulatory  flexibility 
analysis  has  not  been  prepared.  At 
present,  except  for  research  purposes 
and  for  an  exploratory  crab  fishery 
permitted  under  the  harvesting  permit 
sections  of  the  regulations,  there  are  no 
U.S.  vessels  subject  to  the  jurisdiction  of 
the  United  States  harvesting  Antarctic 
marine  living  resources  within  the  area 
to  which  these  regulations  apply.  The 
only  other  Antarctic  marine  living 
resources  affected  are  scientific 
specimens  taken  under  National  Science 
Fotmdation  permits  and  by  the  U.S. 
Antarctic  Marine  Living  Resources 
directed  research  program. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  information  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  OMB  Control  Number 
648-0194,  which  expires  July  31, 1994. 
The  annual  reporting  burden  for  this 
collection  of  info]:mation  is  estimated  to 
average  7  hours  per  finfish  harvester 
and  43  hours  per  crab  harvester, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Applicants  for  a  permit  to  undertake  a 
new  fishery  will  average  8  hours  in 
researching  and  preparing  information 
in  support  of  the  application. 
Applicants  for  a  permit  to  import 
Antarctic  resources  and  to  report 
tonnages  will  average  3.5  hours  in 
applying  and  reporting.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Robin  Tuttle. 
NMFS,  and  to  the  Office  of  Information 
and  Regulatory  Affairs  (see  ADDRESSES). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

This  rule  does  not  directly  affect  the 
coastal  zone  of  any  state  with  an 
approved  coastal  zone  management 
program. 

List  of  Subjects  in  50  QFR  Part  380 

Antarctic,  Fish  and  wildlife. 
Reporting  and  recordkeeping 
requirements. 
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Dated:  July  16, 1993. 

Gary  MaUock, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  380  is  amended 
as  follows: 

PART  380— ANTARCTIC  MARINE 
UVING  RESOURCES  CONVENTION 
ACT  OF  1964 

1.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

AiUhority:  16  U.S.C.  2431  et  seq. 

2.  Section  380.20  is  revised  to  read  as 
follows: 

{380.20  Sdantific  research. 

(a)  The  management  measures  in  this 
subpart  do  not  apply  to  scientific 
research,  unless  otherwise  indicated. 

(b)  The  following  measures  apply  to 
any  person,  organization  or  institution 
planning  to  use  commercial  fishing  or 
fishery  support  vessels,  or  vessels  of 
similar  catching  capacity  to  conduct 
fishing  for  scientific  research  purposes, 
when  the  estimated  catch  may  exceed 
50  tons: 

(1)  The  person,  organization  or 
institution  must  provide  the  following 
vessel  and  research  plan  details  to  the 
Assistant  Administrator  at  least  7 
months  in  advance  of  the  planned 
starting  date  for  the  research: 

(1)  Name  of  vessel; 

(ii)  Name  and  address  of  vessel 
owner; 

(iii)  Port  of  registration,  registration 
number  and  radio  call  sign; 

(iv)  Vessel  type,  size,  fish  processing 
and  storage  capacity; 

(v)  Gear  type,  fishing  capacity  and 
anticipated  catch; 

(vi)  A  statement  of  the  planned 
research  objectives; 

(vii)  A  description  of  when,  where, 
and  what  activities  are  planned, 
including  a  fishing  plan  that  includes 
the  number  and  duration  of  hauls  and 
the  fishing  gear  to  be  used;  and 

(viii)  The  name(s)  of  the  chief 
scientist(s)  responsible  for  planning  and 
coordinating  the  research,  and  the 
number  of  scientists  and  crew  expected 
to  be  aboard  the  vessel(s). 

(2)  A  summary  of  the  results  of  any 
research  fishing  subject  to  these 
provisions  must  be  provided  to  the 
Assistant  Administrator  within  150  days 
of  the  completion  of  the  research  fishing 
and  full  report  must  be  provided  within 
11  months. 

(3)  Catch  and  efiort  data  resulting 
from  the  research  fishing  must  be 
reported  to  the  Assistant  Administrator 
using  the  CCAMLR  C4  haul-by-haul 
reporting  format  for  research  vessels. 


(c)  Catches  taken  during  fishing  for 
scientific  research  purposes  by 
commercial  fishing  or  fishery  support 
vessels,  or  vessels  of  a  similar  catling 
capacity,  will  be  considered  as  part  of 
any  catch  limit. 

(d)  The  catch  reporting  procedure 
identified  in  §  380.24(a)  will  apply 
whenever  the  catch  within  any  5-day 
reporting  period  exceeds  5  tons,  unless 
more  specific  reporting  requirements 
apply  to  the  species  being  fished. 

3.  Section  380.23  is  revised  to  read  as 
follows: 

{380.23  Catch  restrictions. 

(a)  The  following  catch  restrictions 
apply  to  E.  superba  in  statistical  area  48 
(see  Figure  1): 

(1)  The  total  catch  of  E.  superba  shall 
not  exceed  1.5  million  tons  in  any 
fishing  season. 

(2)  If  the  total  catch  of  E.  superba  in 
statistical  subareas  48.1,  48.2  and  48.3 
in  any  fishing  season  during  the  period 
fit>m  July  1, 1992,  through  June  30. 

1994,  exceeds  620,000  tons,  then  catch 
limits  in  the  following  statistical 
subareas  apply:  420,000  tons  in  48.1; 
735,000  tons  in  48.2;  360,000  tons  in 
48.3;  75,000  tons  in  48.4;  75,000  tons  in 
48.5;  and  300,000  tons  in  48.6. 

(3)  Notwithstanding  the  subareas 
limits  in  paragraph  (a)(2)  of  this  section, 
the  total  sum  of  catches  in  any  fishing 
season  in  all  subareas  shall  not  exceed 
the  precautionary  catch  limit  of  1.5 
million  tons  for  the  whole  of  statistical 
area  48. 

(4)  For  purposes  of  applying  these 
catch  restriction  limits,  a  fishing  season 
begins  on  July  1  and  ends  on  June  30  of 
the  following  year. 

(b)  The  following  catch  restrictions 
apply  to  E.  superba  in  statistical 
division  58.4.2  (see  Figure  1); 

(1)  The  total  catch  of  E.  superba  shall 
not  exceed  390,000  tons  in  any  fishing 
season. 

(2)  For  purposes  of  applying  this 
limit,  a  fishing  season  begins  on  July  1 
and  ends  on  June  30  of  the  following 
year. 

(c)  Directed  fishing  for  D.  eleginoides 
in  statistical  subarea  48.4  during  the 
period  from  November  6. 1992,  through 
November  5. 1993,  is  prohibited. 

(d)  The  following  directed  fishing  is 
prohibited  in  statistical  subarea  48.3: 

(1)  Directed  fishing  on  N.  rossii  is 
prohibited  in  any  fishing  season. 

(2)  Directed  fishing  on  N.  gibberifrons, 
C.  aceratus,  P.  georgianus,  N. 
squamifrons,  and  P.  b.  guntheri  is 
prohibited  in  statistical  subarea  48.3 
during  the  period  from  November  6. 
1992,  throu^  November  4, 1994. 

(e)  The  following  bycatch  limitations 
apply  in  statistical  subarea  48.3  during 


the  period  from  November  6, 1992, 
through  November  5, 1993: 

(1)  The  bycatch  of  N.  gibberifrons 
shall  not  exceed  1,470  tons. 

(2)  The  bycatch  of  C.  aceratus  shall 
not  exceed  2,200  tons. 

(3)  The  bycatch  of  N.  rossii,  N. 
squamifrons,  and  P.  georgianus  shall  not 
exceed  300  tons  each. 

(4)  The  bycatch  limit  on  P.  b.  guntheri 
is  1  percent  of  all  Antarctic  fishes 
onb^rd  a  vessel  in  the  subarea. 

(f)  The  following  catch  restrictions 
apply  to  C.  gunnari  in  statistical  subarea 
48.3  during  the  period  from  November 
6, 1992,  through  March  31, 1993: 

(1)  The  total  catch  of  C.  gunnari  shall 
not  exceed  9,200  tons. 

(2)  If.  in  the  course  of  the  directed 
fishery  for  C.  gunnari,  the  bycatch  of 
any  one  haul  of  any  of  the  species 
named  in  paragraph  (e)  of  this  section 
exceeds  5  percent,  the  fishing  vessel 
shall  move  to  another  fishing  ground 
within  the  subarea. 

(g)  The  total  catch  of  D.  eleginoides  in 
statistical  subarea  48.3  during  the 
period  from  December  6. 1992,  through 
November  5, 1993,  shall  not  exceed 
3,350  tons. 

(h)  The  following  catch  restrictions 
apply  to  E.  carlsbergi  in  statistical 
subarea  48.3  during  the  period  from 
November  6, 1992,  through  November  5, 
1993: 

(1)  The  total  catch  of  E.  carlsbergf 
shall  not  exceed  245,000  tons. 

(2)  The  total  catch  of  E.  carlsbergi 
shall  not  exceed  53,000  tons  in  the  Shag 
Rocks  region,  defined  as  the  area 
bounded  by  52®30'  S.  latitude,  40®  W. 
longitude;  52°30'  S.  latitude,  44®  W. 
longitude;  54®30'  S,  latitude,  40®  W. 
longitude;  and  54®30'  S.  latitude,  44®  W. 
longitude. 

(3)  If,  in  the  course  of  the  directed 
fishery  for  E.  carlsbergi,  the  bycatch  of 
any  one  haul  of  any  of  the  species 
named  in  paragraph  (e)  of  this  section 
exceeds  5  percent,  the  fishing  vessel 
shall  move  to  another  fishing  ground 
within  the  subarea. 

(i)  The  taking  of  finfish,  other  than  for 
scientific  research  purposes,  is 
prohibited  in  subareas  48.1  and  48.2 
(see  Figure  1)  during  the  period  firom 
November  6. 1992,  through  November  5. 
1993. 

(j)  The  total  catch  of  N.  squamifrons 
in  statistical  division  58.4.4  (see  Figure 
1)  during  the  period  from  November  6, 
1992,  through  November  4. 1994,  shall 
not  exceed  715  tons  on  Lena  Bank  and 
435  tons  on  Ob  Bank. 

(k)  Hie  following  catch  restrictions 
apply  to  fishing  for  any  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda,  Suborder  Reptantia,  in 
statistical  area  48  during  the  period 
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from  May  1, 1993,  through  November  5, 
1993: 

(1)  Participation  in  the  crab  fishery  is 
limited  to  one  U.S.  pwrmit  holder. 
Applicants  will  be  considered  in  order 
of  application  and  a  permit  issued  to  the 
first  applicant  whose  fishery  is 
approved  by  the  Assistant 
Administrator  consistent  with  criteria 
appearing  in  §  380.4. 

(2)  The  total  catch  of  Antarctic  crab 
shall  not  exceed  1,600  tons. 

(3)  The  crab  fishery  in  limited  to 
sexually  mature  male  crabs.  All  female 
and  imdersized  male  crabs  must  be 
released  unharmed.  In  the  case  of 
Paralomis  spinosissima  and  P.  formosa, 
males  with  a  minimum  carapace  width 
of  120  mm  and  90  mm,  respectively, 
may  be  retained  in  the  catch. 

(4)  Crab  processed  at  sea  must  be 
frozen  as  crab  sections. 

4.  Section  380.24  is  revised  to  read  as 
follows: 

{380.24  Reporting  requiremants. 

(a)  Five-day  catch  and  efibrt  reporting 
is  established  for  catches  in  the 
Convention  Area  greater  than  5  tons 
taken  during  fishing  for  research 
purposes:  for  C.  gunnari  in  statistical 
subarea  48.3;  for  D.  eleginoides  in 
statistical  subarea  48.3;  and  for  N. 
squamifrons  in  statistical  division 
58.4.4  as  follows: 

(1)  The  calendar  month  is  divided 
into  six  reporting  periods:  Day  1  to  day 
5  is  period  A;  day  6  to  day  10  is  period 
B;  day  11  to  day  15  is  period  C;  day  16 
to  day  20  is  period  D;  day  21  to  day  25 
is  period  E;  and  day  26  to  the  end  of  the 
month  is  period  F. 

(2)  The  operator  of  any  vessel  fishing 
in  a  fishery  to  which  this  system  applies 
must,  within  1  day  of  the  end  of  a 
reporting  period,  report  his  or  her  catch, 
bycatch,  and  total  days  and  hours  fished 
to  the  Assistant  Administrator.  The 
report  must  be  made  in  writing  and 
conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  address  or  number  specified  in  the 
vessel’s  permit,  and  must  include  the 
vessel  name,  permit  number,  month  and 
reporting  period,  and  catch  in  metric 
tons  (to  the  nearest  tenth  of  a  metric 
ton).  If  no  restricted  species  are  taken 
during  a  reporting  period,  the  operator 
must  submit  a  report  showing  no  catch. 

(b)  Ten-day  catch  and  effort  reporting 
is  established  for  fishing  for  any 
member  of  the  crab  group  (Order 
Decapoda,  Suborder  Reptantia)  in 
statistical  area  48  as  follows: 

(1)  The  calendar  month  is  divided 
into  three  reporting  periods:  Day  1  to 
day  10  is  period  A;  day  11  to  day  20  is 
period  B;  and  day  21  to  the  last  day  of 
the  month  is  period  C 


(2)  The  operator  of  any  vessel  fishing 
in  a  fishery  to  which  this  system 
applies,  must  within  1  day  of  the  end  of 
a  reporting  period,  report  his  or  her 
catcm,  bycatch  and  total  days  and  hours 
fished  to  the  Assistant  Administrator. 

The  report  must  be  made  in  writing  and 
conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  number  or  address  specified  in  the 
vessel’s  permit,  and  must  include  the 
vessel’s  name,  permit  number,  month  of 
reporting,  and  catch  in  metric  tons  (to 
the  nearest  tenth  of  a  metric  ton).  If  no 
restricted  species  are  taken  during  a 
reporting  period,  the  operator  must 
submit  a  report  showing  no  catch. 

(c)  Monthly  statistical  reporting  is 
established  for  E.  superba  in  statistical 
area  48  and  in  statistical  subdivision 
58.4.2  and  for  E.  carlsbergi  in  statistical 
subarea  48.3  as  follows: 

(1)  The  reporting  period  is  defined  as 
1  calendar  month. 

(2)  The  operator  of  any  vessel  fishing 
in  a  fishery  to  which  this  system  applies 
must,  within  1  week  of  the  end  of  a 
reporting  period,  report  his  or  her  total 
catch  and  total  days  and  hours  fished 
for  that  period  to  die  Assistant 
Administrator.  The  report  must  be  made 
in  writing  and  conveyed  by  cable,  telex, 
rapidfax.  or  other  appropriately  timely 
method  to  the  address  or  number 
specified  in  the  vessel’s  permit,  and 
must  include  the  vessel  name,  permit 
number,  month  to  which  the  report 
refers,  and  catch  in  metric  tons  (to  the 
nearest  tenth  of  a  metric  ton). 

(d)  Monthly  effort  and  biological  data 
reporting  for  trawl  fisheries  is 
established  for  C.  gunnari  in  statistical 
subarea  48.3  and  for  N.  squamifrons  in 
statistical  division  58.4.4.  as  follows: 

(1)  The  reporting  period  is  defined  as 
1  calendar  month. 

(2)  The  operator  of  any  vessel  fishing 
in  a  trawl  fishery  to  which  this  system 
applies,  must  complete,  for  all  catch  and 
bycatch  species,  the  CCAMLR  fine-scale 
catch  and  effort  data  form  for  trawl 
fisheries  (Form  Cl,  latest  version)  and, 
within  1  day  of  the  end  of  the  reporting 
period,  submit  the  form  to  the  Assistant 
Administrator.  The  report  must  be  made 
in  writing  and  conveyed  by  cable,  telex, 
rapidfax,  or  other  appropriately  timely 
method  to  the  address  or  number 
specified  in  the  vessel’s  permit  and 
must  include  the  vessel’s  name,  permit 
number,  and  the  month  to  which  the 
report  applies. 

(3)  The  operator  of  any  vessel  fishing 
in  a  trawl  fishery  to  which  this  system 
applies  must  submit  biological  data  as 
follows: 

(i)  Length  composition  measurements 
(total  length  to  the  nearest  centimeter 
below)  must  be  taken  on  a  minimum  of 


5  percent  of  the  target  and  bycatch 
species  in  each  haul. 

(ii)  Measurements  should  be  made  of 
samples  taken  fr'om  a  single  fishing 
ground,  defined  as  the  area  within  a 
fine-scale  grid  rectangle  of  0.5°  latitude 
by  1°  longitude. 

(iii)  In  the  event  that  the  vessel  moves 
from  one  fishing  ground  to  another 
during  the  course  of  a  month,  separate 
length  compositions  should  be 
submitted  for  each  fishing  ground. 

(iv)  Measurements  must  be  submitted 
to  the  Assistant  Administrator  on 
CCAMLR  Form  B2  (latest  Version) 
within  1  week  after  the  end  of  the 
monthly  reporting  period  and  conveyed 
by  cable,  telex,  rapidfax,  or  other 
appropriately  timely  method  to  the 
number  or  address  specified  in  the 
vessel’s  permit,  and  must  include  the 
vessel’s  name,  permit  number,  and 
month  to  which  the  report  applies. 

(e)  Monthly  biological  data  reporting 
for  E.  carlsbergi  taken  in  statistical 
subarea  48.3  is  established  as  follows: 

(1)  The  length  composition  of  a 
minimum  of  500  fish,  randomly 
collected  by  each  vessel  operating  in  the 
fishery,  must  be  measured  each  month. 

(2)  Reports  of  these  measurements 
must  be  submitted  in  writing  to  the 
Assistant  Administrator  within  1  week 
of  the  end  of  the  reporting  period  and 
conveyed  by  cable,  telex,  rapidfax,  or 
other  appropriately  timely  method  to 
the  number  or  address  specified  in  the 
vessel’s  permit,  and  must  include  the 
vessel’s  name,  permit  number,  and 
month  of  reporting. 

(f)  Monthly  biological  data  reporting 
for  D.  eleginoides  for  fishing  in 
statistical  subarea  48.3  during  the 
period  from  December  6, 1992,  through 
March  31, 1993,  is  established  as 
follows: 

(1)  The  length  composition  of  a 
minimum  of  5  percent  of  each  haul 
must  be  measured  each  month  and 
reported  on  CCAMLR  Form  B2  (latest 
version). 

(2)  Forms  must  be  submitted  in 
writing  to  the  Assistant  Administrator 
by  cable,  telex,  rapidfax,  or  other 
appropriately  timely  method  to  the 
address  or  number  specified  in  the 
vessel’s  permit,  and  must  include  the 
vessel’s  name,  permit  number,  and 
month  of  reporting  within  1  week  of  the 
end  of  the  reporting  period. 

(g)  Cumulative  reporting  for  crab 
fishing  (Order  Decapoda,  Suborder 
Reptantia)  in  statistical  area  48  is 
required  as  follows: 

(1)  The  following  data  must  be 
reported  to  the  Assistant  Administrator 
by  August  15, 1993,  for  crabs  caught 
prior  to  July  30, 1993: 
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(1)  The  location,  date,  depth,  fishing 
effort  (number  and  spacing  of  pots)  and 
catdi  (numbers  and  weight)  of 
commercially  sized  crabs  (reported  on 
as  fine  a  scale  as  possible,  but  no  coarser 
than  1°  longitude  by  0.5**  latitude)  for 
each  10-day  period;  and 

(ii)  The  species,  size  and  sex  of 
representative  subsamples  of  crabs  and 
bycatch  caught  in  traps.  * 

(2)  Data  requested  by  the  (XIAMLR 
Workshop  to  Develop  the  Longterm 
Management  Plan  for  Crab  must  be 
collected  on  the  forms  developed  by  the 
workshop  and  submitted  to  the 
Assistant  Administrator  by  September 
15, 1993,  on  all  catches  taken  before 
August  30, 1993. 

(3)  Crab  fishery  logbooks  provided  by 
the  Assistant  Administrator  must  be 
kept  and  submitted  to  the  Assistant 
Administrator  as  indicated  in  the 
instructions  to  the  logbooks: 

(i)  Commercial  Vessel  Daily  Activity 
Logbook; 

(li)  Commercial  Vessel  Fishing  Effort 
Logbook;  and 

(lii)  Commercial  Vessel  CCAMLR 
Subsample  Logbook. 

5.  Section  380.26  is  revised  to  read  as 
follows: 

1380.26  Cloauras. 

(a)  The  fishery  for  E.  superba  in 
statistical  area  48  shall  close  when  the 
total  catch  in  any  fishing  season  reaches 

1.5  million  tons. 

(b)  If  the  fisheries  for  E.  superba  in 
statistical  subareas  48.1, 48.2  and  48.3 
together  reach  620,000  tons,  then  the 
fisheries  in  statistical  area  48  in  the 
1992/93  and  the  1993/94  seasons  shall 
close  as  follows: 

(1)  The  fishery  in  statistical  subarea 

48.1  shall  close  when  the  total  catch 
reaches  420,000  tons. 

(2)  The  fishery  in  statistical  subarea 

48.2  shall  close  when  the  total  catch 
reaches  735,000  tons. 

(3)  The  fishery  in  statistical  subarea 

48.3  shall  close  when  the  total  catch 
reaches  360,000  tons. 

(4)  The  fishery  in  statistical  subarea 

48.4  shall  close  when  the  total  catch 
reaches  75,000  tons. 

(5)  The  fishery  in  statistical  subarea 

48.5  shall  close  when  the  total  catch 
reaches  75,000  tons. 

(6)  The  fishery  in  statistical  subarea 

48.6  shall  close  when  the  total  catch 
reaches  300,000  tons. 

(c)  The  finery  for  E.  superba  in 
statistical  division  58.4.2  shall  close 
when  the  total  catch  in  any  fishing 
season  reaches  390,000  tons. 

(d)  The  fishery  for  D.  eleffnoides  in 
statistical  subarea  48.3  during  the 
period  from  December  6, 1993,  through 
November  5. 1993.  shall  close  when  the 
total  catch  reaches  3,350  tons. 


(e)  The  fishery  by  Chile  for  D. 
eleginoides  in  statistical  subarea  48.4 
during  the  period  from  November  6, 

1992,  through  November  5, 1993,  shall 
close  when  the  total  catch  reaches  240 
tons. 

(f)  The  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  is  open  from 
November  6, 1992,  through  March  31, 

1993,  It  shall  close  the  earlier  of  April 
1, 1993;  the  point  when  bycatch  of  any 
of  the  species  N.  gJbberifivns,  C. 
aceratus,  N.  rossii,  N.  squamifrons,  P. 
geogrianus,  or  P.  b.  guntheri  reaches  its 
bycatch  limit;  or  the  point  when  the 
total  catch  of  C.  gunnari  reaches  9,200 
tons.  Once  closed,  the  fishery  shall 
remain  closed  until  November  5, 1993. 

(g)  The  directed  fishery  for  E. 
carlsbergi  in  statistical  subarea  48.3 
during  the  period  from  November  6, 
1992,  through  November  5, 1993,  shall 
close  when  the  bycatch  of  any  of  the 
species  N.  gibberifrons,  C.  aceratus,  N. 
rossii,  N.  squamifrons,  P.  georgianus,  or 
P.  b.  guntheri  reaches  its  bycatch  limit 
or  if  the  total  catch  of  E.  carlsbergi 
reaches  245,000  tons,  whichever  comes 
first. 

(h)  The  directed  fishery  for  E. 
carlsbergi  in  the  Shag  Rocks  region  of 
statistical  subarea  48.3  during  the 
period  from  November  6, 1992,  through 
November  5, 1993,  shall  close  when  the 
bycatch  of  any  of  the  species  named  in 
paragraph  (g)  of  this  section  reaches  its 
bycatch  limit  or  if  the  total  catch  of  E. 
carlsbergi  reaches  53,000  tons, 
whichever  comes  first. 

(i)  The  fishery  for  N.  squamifrons  on 
Lena  Bank  in  statistical  division  58.4.4 
shall  close  when  the  total  catch  between 
November  6, 1992,  and  November  5, 

1994,  reaches  715  tons. 

(j)  The  fishery  for  N.  squamifrons  on 
Ob  Bank  in  statistical  division  58.4.4 
shall  close  when  the  total  catch  between 
November  6, 1992,  and  November  5, 
1994,  reaches  435  tons. 

(k)  The  fishery  for  Antarctic  crab 
species  in  the  crab  group  Order 
Decapoda,  Suborder  Reptantia  in 
statistical  area  48  shall  close  when  the 
total  catch  reaches  1,600  tons. 

6.  Section  380.27  is  revised  to  read  as 
follows: 

1380.27  Gear  restricttona. 

(a)  Longline  fishing  is  prohibited  in 
the  Convention  Area  (see  Figure  1). 

(b)  The  use  of  net  monitor  cables  on 
harvesting  vessels  in  the  Convention 
Area  (see  Figtire  1)  is  prohibited 
beginning  July  1, 1994. 

(c)  The  use  of  bottom  trawls  in  the 
directed  fishery  for  C.  gunnari  in 
statistical  subarea  48.3  during  the 
period  from  November  6. 1992,  through 
November  6. 1993,  is  prohibited. 


(d)  The  use  of  any  gear,  except  crab 
pots  (traps),  in  the  crab  fishery  in 
statistical  area  48  during  the  period 
from  May  1, 1993,  through  November  5, 
1993,  is  prohibited. 

(FR  Doc.  93-17576  Filed  7-22-93:  8:45  am] 
BHJJNQ  CODE  3610-22-M 


50  CFR  Part  672 

[Docket  No.  921107-3068;  I.D.  071693C] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
^rvice  (NMFS),  NOAA,  Commerce. 
ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  northern  rockfish  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injuir.  This 
action  is  necessary  because  the  northern 
rockfish  total  allowable  catch  (TAG)  In 
this  area  has  been  reached. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  19, 1993,  through  12 
midnight,  A.l.t.,  December  31, 1993.  - 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  northern 
rockfish  TAC  for  the  Eastern  Regulatory 
Area  was  established  by  the  final  1993 
interim  specifications  (58  FR  16787, 
March  31, 1993)  as  40  metric  tons. 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined,  in  accordance 
with  §  672.20(c)(3),  that  the  TAC  for 
northern  rockfish  in  the  Eastern 
Regulatory  Area  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  northern  rockfish  in 
the  Eastern  Regulatory  Area  be  treated 
as  prohibited  species  in  accordance 
with  §  672.20(e),  effective  from  12  noon, 
A.l.t.,  July  19, 1993,  through  12 
midnight.  A.l.t  December  31, 1993. 
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Claasification 

This  action  is  taken  under  50  CFR 

672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  QPR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  reqiiirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  July  19, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-17472  Filed  7-19-93;  2:52  pm) 
BIUJNQ  CODE  3610-22-N 


50  CFR  Part  672 

[Docket  No.  921107-3068;  ID.  071993B] 

Groundfiah  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  63 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
third  quarterly  allowance  of  the  total 
allowable  catch  (TAC)  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  July  20, 1993,  through  12 
noon,  A.l.t.,  October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Loefflad,  Resource  Management 
Specialist,  Fisheries  Management 
Division,  NMFS,  (907)  586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Cotmcil  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  third  quarterly  allowance  of 
pollock  TAC  in  Statistical  Area  63  is 


17,257  metric  tons  (mt),  determined  in 
accordance  with  $  672.20(a)(2)(iv). 

The  Director  of  the  Alaska  R^on, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(c)(2)(ii),  that  the  1993  third 
quarterly  allowance  of  pollock  TAC  in 
Statistical  Area  63  soon  will  be  reached. 
The  Regional  Director  established  a 
directed  fishing  allowance  of  16,757  mt, 
and  has  set  aside  the  remaining  500  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  The  Regional 
Director  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  63,  effective  nom  12 
noon.  A.l.t.,  July  20, 1993,  through  12 
noon,  A.l.t,  October  1, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 

672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 

Dated;  July  19, 1993. 

Richard  H.  Schaefer, 

Director,  Office  of  Fisheries.  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc.  93-17473  Filed  7-19-93;  3;14  pm) 
BHJJNO  CODE  361<>-22-M 


50  CFR  Part  672 

[Docket  No.  921107-3068;  I.D.  071 993 A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  rescinding  the 
closure  to  directed  fishing  for  pollock  in 
Statistical  Area  62  in  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to  fully 
utilize  the  third  quarterly  allowance  of 
the  total  allowable  catch  (TAC)  for 
pollock  in  this  area. 


EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  9, 1993,  through  12 
noon.  A.l.t.,  October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resoiirce 
Management  Specialist,  NMFS,  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  directed  fishery  for  pollock  in 
Statistical  Area  62  was  prohibited  from 
12  noon.  A.l.t.,  July  7, 1993,  through  12 
noon.  A.l.t.,  October  1, 1993,  under 
§  672.20(c)(2)(ii)  (58  FR  37660,  July  13, 
1993). 

The  Regional  Director,  Alaska  Region, 
NMFS,  has  determined  that  the  third 
quarterly  allowance  of  the  TAC  for 
pollock  in  Statistical  Area  62  has  not 
been  reached.  Therefore.  NMFS  is 
rescinding  that  closiire  and  is  reopening 
directed  fishing  for  pollock  in  Statistical 
Area  62,  effective  at  12  noon,  A.l.t., 
August  9. 1993,  through  12  noon,  A.l.t., 
October  1. 1993.  All  other  closures 
remain  in  full  force  and  efiect. 

Classification 

This  action  is  taken  under  50  CFR 

672.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  etseq. 

Dated;  July  19, 1993. 

David  S.  Crestin, 

Acting-Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-17474  Filed  7-22-93;  8:45  am) 
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Proposed  Rules 


Federal  Register 
Vol.  58.  No.  140 
Friday.  July  23.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarrce  of  rules  and  regulatiorts.  The 
purpose  of  these  rtotices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
nie  making  prior  to  the  adoption  (d  the  firuU 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  3 

[Docket  No.  93-076-1] 

Animal  Welfare— Standards  for  Marine 
Mammals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


SUMMARY:  We  are  considering  revising 
the  standards  for  the  humane  care  and 
transportation  of  marine  mammals  used 
for  e:^ibition  and  research  purposes, 
and  are  soliciting  comments  regarding 
appropriate  changes  or  additions  to  the 
present  standards. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  6. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
076-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
R.  L.  Crawford,  Assistant  Deputy 
Administrator,  Animal  Care,  Regulatory 
Enforcement  and  Animal  Caro,  APHIS, 
USDA,  room  554,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-4981. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  Welfare  Act  (the  Act)  (7 
U.S.C.  2131  et  seq.,  enacted  in  1966  and 
amended  in  1970, 1976, 1985,  and  1990) 
authorizes  the  Secretary  of  Agriculture 
to  promulgate  standards  and  other 
requirements  governing  the  humane 
handling,  housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
and  carriers  and  intermediate  handlers. 
Regulations  established  under  the  Act 
are  contained  in  9  CFR  parts  1, 2,  and 
3. 

Under  the  Act.  the  Department 
established  regulations  in  1979  for  the 
humane  handling,  housing,  care, 
treatment,  and  transportation  of  marine 
mammals  used  for  research  or 
exhibition  purposes.  These  standards 
were  amended  in  1984.  During  the  9 
years  since  the  standards  were 
amended,  advances  have  been  made, 
new  information  has  been  developed, 
and  new  concepts  have  been 
implemented  with  regard  to  the  housing 
and  care  of  marine  mammals. 

We  therefore  consider  it  appropriate 
to  review  the  current  standards  to 
determine  what  revisions,  if  any,  are 
necessary.  As  part  of  our  review  we  are 
requesting  comments  on  appropriate 
specific  standards  for  the  humane 
handling,  care,  treatment,  and 
transportation  of  marine  mammals  used 
for  research  or  exhibition  purposes.  In 
addition,  we  invite  responses  to  the 
following  questions: 

— Should  ambient  temperature  ranges 
for  air  and  water  be  established  for 
each  species  for  both  indoor  and 
outdoor  facilities?  If  so,  what  should 
these  temperature  ranges  be? 

— Should  the  regulations  consider  the 
effect  of  noise  on  animals?  If  so.  what 
level  of  noise  should  be  allowable? 

— Should  public  contact  with  marine 
mammals,  including  programs  such  as 
“Swim-with-the-Dolphins,”  be 
allowed?  Under  what  parameters 
should  such  contact  he  allowed? 

— Should  additional  recordkeeping  be 
required  in  the  areas  of  behavior,  food 
intake,  and  veterinary  care?  If  so, 
what  recordkeeping  should  be 
required? 

— Should  solitary  confinement  of 
marine  mammals  in  captivity  be 
allowed?  If  so,  imder  what 
conditions?  Should  this  consideration 
be  applied  to  polar  bears  as  well? 


— Is  the  currently  required  coliform  test 
for  water  quality  adequate?  What  test 
methods  should  be  allowed?  Should 
pH  ranges  be  established  by  species? 

If  so,  what  should  these  ranges  be? 

If  we  determine  that  the  standards  for 
marine  mammals  should  be  revised,  we 
will  publish  the  proposed  standards  for 
comment  in  the  Federal  Register. 

Authority:  7  U.S.C.  2131-2157;  7  CFR  2.17, 
2.51,  and  371.2(g). 

Done  in  Washington,  DC,  this  16th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

IFR  Doc.  93-17559  Filed  7-22-93;  8:45  am) 
BILUNO  CODE  3410-04-^ 


9  CFR  Part  78 
[Docket  No.  92-044-1] 

Brucellosis;  Interstate  Movement  of 
Swine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  swine  brucellosis  regulations  by 
standardizing  and  simplifying  the 
testing  requirements  for  States  seeking 
validation  as  swine  brucellosis-free,  and 
by  extending  to  2  years  the  period 
during  whi(±  validated  brucellosis-fi^e 
herds  must  be  tested  to  maintain 
brucellosis-ft-ee  status.  We  are  also 
proposing  to  restrict  the  interstate 
movement  of  feral  swine  because  of 
swine  brucellosis.  Those  actions  appear 
necessary  to  achieve  the  goal  of  swine 
brucellosis  eradication  in  the  United 
States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  21. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
044-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
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encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  MFORIIATION  COHTACT: 

Dr.  Delorias  Lenard,  Senior  Staff 
Veterinarian,  Swine  Health  Staff,  VS, 
APHIS,  USDA,  room  736,  Federal 
Building,  6505  Belcrest  Road. 

Hyattsville,  MD  20782,  301-436-7767. 

SUPPLEMENTARY  ^FORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

Brucellosis  in  swine  is  characterized  by 
abortion,  infertility,  orchitis,  posterior 
paralysis,  and  lameness.  The  brucellosis 
regulations  in  9  CFR  part  78  (referred  to 
below  as  the  regulations)  prescribe, 
among  other  things,  conditions  for  the 
interstate  movement  of  swine.  Their 
purpose  is  to  control,  and  ultimately  to 
eradicate,  brucellosis  in  the  United 
States. 

Under  the  regulations.  States,  herds, 
and  individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirements  for 
swine  are  based  upon  the  disease  status 
of  the  animal,  or  of  the  herd  or  State 
from  which  the  animal  originates. 
Currently,  validated  brucellosis-fiee 
status  for  a  State  is  based  on  the  State, 
among  other  things,  having:  (1) 
Completed  surveillance,  by  one  of 
several  methods,  during  the  months 
preceding  classification,  with  no  more 
than  3  percent  of  the  tested  herds 
having  been  found  to  have  swine 
brucellosis,  and  with  no  diagnosed  case 
of  swine  brucellosis  in  the  State  at  the 
time  of  its  classification;  or  (2) 
demonstrated,  through  a  statistical 
analysis  of  the  combined  results  of 
certain  tests,  that  the  testing  has 
produced  results  equivalent  to  complete 
herd  testing  or  slaughter  surveillance 
during  a  1-  or  2-year  period,  as  chosen 
by  the  State,  with  no  diagnosed  case  of 
swine  brucellosis  in  the  12  months 
preceding  validation. 

In  recent  years,  considerable  progress 
has  been  made  toward  the  eradication  of 
swine  brucellosis.  The  incidence  of 
swine  brucellosis  has  declined  to  the 
point  that  good  herd  management 
practices  have  significantly  reduced  the 
risk  of  the  disease  reestablishing  itself  in 
States  and  herds  that  have  been 
validated  as  free  of  swine  brucellosis. 
Testing  to  the  extent  currently  required 
no  longer  appears  ne<»ssary  to  prevent 
the  interstate  spread  of  swine 
brucellosis. 

We  are  therefore  proposing  to  change 
the  regulations  to  standardize  and 
simplify  the  options  regarding  testing 


that  are  available  to  States  seeking 
validation  as  swine  bnicellosis-fim  and 
to  extend  to  2  years  the  period  during 
which  validated  bruceliosis-firee  herds 
must  be  tested  to  maintain  brucellosis- 
free  status.  We  are  also  proposing  to 
restrict  the  interstate  movement  of  feral 
swine.  We  believe  these  changes  would 
help  us  achieve  the  goal  of  eradication 
of  brucellosis  in  domestic  swine  by  the 
year  2000. 

The  proposed  changes  are  discussed 
below. 

Validated  Brucellosis-Free,  State  Status 

We  propose  to  reduce  to  three  the 
number  of  surveillance  options  for 
States  seeking  validated  brucellosis-free 
State  status.  The  current  definition  of 
"Validated  brucellosis-free  State”  in 
§  78.1  prescribes  a  range  of  surveillance 
options  premised  on  complex  time-test- 
traceback  formulas.  This  diversity  of 
options  has  created  administrative 
difficulties  for  the  Department  in 
monitoring  surveillance  programs.  We 
propose  to  simplify  these  requirements 
by  eliminating  surveillance  options 
premised  on  12-  or  18-month  testing 
regimens,  and  by  requiring  a  2-year 
qualification  period  for  every  State 
seeking  validation.  A  State  could 
complete  required  surveillance  during 
the  mandatory  2-year  period  by 
selecting  one  of  the  following  options; 

1.  Subjecting  all  swine  that  are  six 
months  of  age  or  older  and  maintained 
for  breeding  purposes  to  an  official 
swine  brucellosis  test  (complete  herd 
testing);  or 

2.  Market  swine  testing,  that  is, 
subjecting  20  percent  of  the  State’s 
swine  that  are  six  months  of  age  or  older 
and  maintained  for  breeding  purposes  to 
an  official  swine  brucellosis  test,  and 
demonstrating  successful  traceback  of  at 
least  80  percent  of  market  swine  test 
(MST)  reactors  to  the  herd  of  origin.  All 
MST  reactor  herds  would  be  subject  to 

a  complete  herd  test  (CHT)  within  30 
days  of  the  MST  laboratory  report  date, 
as  determined  by  the  designated 
epidemiologist;  or 

3.  Demonstrating,  by  a  statistical 
analysis  of  all  official  swine  brucellosis 
test  results  during  the  2-year 
qualification  period,  a  siirveillance  level 
equivalent  or  superior  to  the  alternatives 
described  above. 

If.  at  any  point  during  the  2-year 
qualification  period,  a  herd  were 
determined  to  be  infected  with  swine 
brucellosis,  depopulation  of  that  herd 
would  be  required.  A  single  such 
determination  would  be  considered  an 
anomaly,  and  would  not  affect  the 
State’s  eligibility  for  validation.  More 
than  one  such  determination  would 
signify  the  continuing  presence  of  the 


disease  within  the  State,  and  would 
therefore  disqualify  the  State  firom 
validation  as  a  brucellosis-fiee  State. 

This  proposed  provision  is  more 
stringent  than  me  currently  allowed 
infection  rate  (3  percent  of  all  herds  in 
the  State)  because  stakes  become  higher 
as  the  ambitious  goal  of  surpassing 
disease  control  with  disease  eradication 
becomes  attainable.  Tolerance  of 
multiple  incidences  of  brucellosis- 
infected  herds  would  increase  the  risk 
of  disease  perpetuation,  jeopardizing 
eradication  efforts. 

To  maintain  validation,  a  State  would 
be  required,  on  an  annual  basis,  to 
subject  at  least  5  percent  of  its  breeding 
swine  to  an  official  test,  and  to 
demonstrate  traceback  to  herd  of  origin 
of  at  least  80  percent  of  all  MST 
reactors.  Within  36-40  months  of 
receiving  validated  brucellosis-free  State 
status,  the  State  would  have  to 
demonstrate  its  continuing  ability  to 
meet  the  criteria  for  initial  brucellosis- 
free  State  validation,  as  discussed 
above. 

For  clarity,  a  definition  of  "complete 
herd  test”  would  be  added  to  the 
regulations  to  replace  the  current  “herd 
blood  test”  provision  for  swine. 
"Complete  herd  test  (CHT)”  is  the  term 
more  cpmmonly  used  by  producers 
today.  The  substance  of  the  definition 
would  not  change.  Similarly,  a 
definition  of  "market  swine  test  (MST) 
reactor”  would  be  added  to  clarify  that 
swine  that  react  positively  to  a 
screening  test,  if  no  follow-up 
(confirmatory  test)  is  conducted,  are 
considered  reactors.  For  information,  a 
definition  of  “confirmatory  test,” 
providing  a  list  of  these  tests,  would 
also  be  added. 

Validated  Brucellosis-Free  Herd  Status 

We  are  proposing  to  ease 
requirements  for  validated  brucellosis- 
free  herd  status  in  validated  'orucellosis- 
free  States.  We  would  remove  the 
requirement,  in  the  definition  of 
"validated  brucellosis-fiee  herd”  in 
current  §  78.1  of  the  regulations,  that  all 
sows  and  boars  maintained  for  breeding 
purposes  be  negative  to  an  official  test 
Routine  testing  of  individual  herds  n<-> 
longer  appears  warranted  in  validated 
brucellosis-fiee  States,  where  the  danger 
of  the  disease  is  remote,  and  where 
annual  testing  of  5  percent  of  breeding 
swine  would  be  required  for  the  State  to 
maintain  its  validated  brucellosis-fiee 
status.  We  therefore  propose  to  validate 
as  brucellosis-fi^  any  swine  herd  not 
known  to  be  infected  with  swine 
brucellosis,  located  in  a  validated 
brucellosis-fiee  State. 

We  are  also  proposing  to  amend  the 
current  regulations  to  provide  a  more 
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flexible  testing  regimen  for  a  swine  herd 
seeking,  or  seeking  to  maintain, 
validated  brucellosis-free  herd  status  in 
a  State  that  has  not  been  validated  as 
brucellosis-free.  The  current  definition 
of  "validated  brucellosis-firee  herd”  in 
§  78.1  provides  that  for  a  swine  herd  to 
attain  validated  brucellosis-froe  status  in 
any  State,  all  sows  and  boars 
maintained  for  breeding  purposes  must 
first  test  negative  to  an  official  test.  As 
we  noted  above,  imder  this  proposal, 
herds  in  a  validated  brucellosis-froe 
State  would  not  have  to  imdergo  such 
testing. 

We  are  proposing  a  flexible  testing 
regimen  for  a  swine  herd  seeking 
validated  brucellosis-froe  status  in  a 
State  that  is  not  a  validated  brucellosis- 
froe  State.  Under  the  proposed 
provisions,  the  herd  would  qualify  by 
testing  negative  to  a  CHT  or  to  an 
incremental  CHT.  The  incremental  CHT 
could  be  conducted  by  testing  25 
percent  of  all  breeding  swine  every  80- 
105  days  or  by  testing  10  percent  of  all 
breeding  swine  every  25-35  days,  vmtil 
100  percent  of  these  swine  have  been 
test^.  If,  during  the  course  of  the  year, 
imantidpated  circumstances  (for 
example,  flooding)  arise,  the 
Administrator  may  approve  an 
alternative  testing  schedule  that  Will 
achieve  the  piurpose  of  the  regulations. 
Under  this  alternative  testing  schedule, 
the  complete  herd  would  be  tested 
within  365  days,  with  negative  results. 
No  swine  could  be  tested  twice  in  1  year 
to  comply  with  that  year’s  test 
requirements.  No  further  testing  would 
be  required  once  100  percent  of  the 
breeding  swine  have  been  tested.  After 
all  breeding  swine  have  tested 
brucellosis-negative,  a  herd  may  be 
validated  as  brucellosis-froe.  The  herd 
would  retain  validated  brucellosis-free 
status  for  a  maximum  of  12  months, 
unless  it  qualified  for  continual 
maintenance  of  validation,  as  described 
in  the  following  para^aph. 

The  current  definition  of  "validated 
brucellosis-froe  herd”  provides  that 
validation  may  be  retained  either  by  a 
negative  CHT  within  10  to  14  months  of 
the  last  validation  test  date,  by  testing 
at  least  20  percent  of  the  sows  and  bo^ 
maintained  for  breeding  purposes  imder 
an  MST  program  during  the  year,  or  by 
testing  all  sows  and  boars  maintained 
for  breeding  purposes  at  least  once 
during  the  1-year  validation  period 
under  an  approved  herd  plan. 

Under  this  proposed  rule,  an 
incremental  CHT  would  replace  the 
MST  and  approved  herd  plan  options. 
This  change  would  reduce  the 
administrative  difficulties  in  monitoring 
individualized  testing  programs.  It 
would  introduce  consistency  into 


individual  herd  test  schedules,  without 
sacrificing  the  flexibility  afiorded  herd 
owners  by  the  current  regulations.  The 
incremental  CHT  could  1^  conducted  in 
either  of  the  ways  described  above  for 
obtaining  validation,  that  is,  25  percent 
of  all  brewing  swine  would  be  tested, 
with  negative  results,  every  80-105 
days,  or  10  percent  of  all  breeding  swine 
would  be  tested,  with  negative  results, 
every  25-35  days,  until  100  percent  of 
these  swine  have  been  tested.  If,  during 
the  course  of  the  year,  imanticipated 
circumstances  (for  example,  flooding) 
arise,  the  Administrator  may  approve  an 
alternative  testing  schedule  that  will 
achieve  the  purpose  of  the  regulations. 
Under  this  alternative  testing  schedule, 
the  complete  herd  would  be  tested 
within  365  days,  with  negative  results. 
No  breeding  swine  could  be  tested  twice 
in  1  year  to  comply  with  the  25  percent 
requirement  or  the  10  percent 
requirement.  No  further  testing  is 
required  once  100  percent  of  these 
swine  have  been  tested. 

The  definition  of  "validated 
brucellosis-firee  herd”  would  be  revised 
to  include  the  proposed  new  provisions. 

Feral  Swine 

In  the  24  States  known  to  have  feral, 
or  firee-roaming,  swine,  these 
populations  are  found  largely  in  riverine 
habitats  and  coastal  swamps. 

Brucellosis-infected  feral  swine  are 
known  to  exist  in  at  least  10  States,  of 
which  at  least  3  have  validated-free 
status,  based  on  the  incidence  in 
domestic  swine.  These  infected  feral 
populations  pose  a  danger  to 
brucellosis-free  swine  in  those  and  other 
States.  Therefore,  to  protect  domestic 
populations  and  expedite  swine- 
brucellosis  eradication  in  domestic 
herds  throughout  the  United  States,  we 
propose  to  restrict  the  interstate 
movement  of  feral  swine.  This  action 
would  help  confine  brucellosis  to  feral 
populations.  By  reducing  points  of 
contact  between  feral  and  domestic 
populations,  restricted  interstate 
movement  would  reduce  opportunities 
for  disease  transmission. 

Therefore,  we  are  proposing  to 
introduce  the  following  measures  to 
restrict  the  interstate  movement  of  feral 
swine:  ^ 

1.  Feral  swine  could  be  moved 
interstate  directly  to  slaughter,  if 
prevented  firom  physical  contact  with 
any  domestic  swine  or  other  livestock. 

2.  Feral  swine  from  monitored- 
negative  populations,  or  found  negative 
to  an  official  test  within  the  30  days 
prior  to  interstate  movement,  could  be 
moved  interstate,  other  than  directly  to 
slaughter  (for  example,  to  a  hunting 
preserve  or  game  farm),  by  permit  of  the 


APHIS  representative  or  the  State 
animal  health  official  in  the  State  of 
origin.  A  swine  population  may  be 
classified  by  the  designated 
epidemiologist  as  "monitored-negative” 
if  the  swine  indicate  no  evidence  of 
infection,  and  are  from  a  geographically 
defined  area;  for  example,  a  forest  area, 
himting  preserve,  or  swamp. 

For  clarity,  we  propose  to  add 
definitions  of  "feral  swine”  and 
"monitored  negative  feral  swine 
population,”  discussed  above,  to  §  78.1. 
The  definition  of  "feral  swine”  would 
note  that  previously  froe-roaming  swine 
could  be  reclassified  as  domestic  swine 
upon  testing  negative  to  an  official 
swine  brucellosis  test  after  at  least  60 
days’  confinement  in  isolation  from 
other  feral  swine. 

Miscellaneous 

We  propose  to  remove  the  redundant 
provision  that  States  must  have  the 
"necessary  authorities  for  classification 
as  a  validated  brucellosis-firee  State  for 
swine.”  This  editorial  change  would 
have  no  substantive  effect.  Additionally, 
for  informational  purposes  only,  we 
propose  to  add  a  definition  of  “swine 
brucellosis”  (that  form  of  brucellosis 
caused  by  Brucella  suis  [b.  suis]  biovar 
1  or  3)  to  §  78.1. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule.”  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  would  not 
cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  proposed  changes  would  result  in 
direct  benefits  for  producers  through 
testing  requirements  either  being 
relaxed  or  removed  entirely,  and 
indirect  benefits  through  more 
standardized  testing  procedures.  Fewer 
tests,  at  an  estimated  cost  of  $5  per 
head,  would  not  only  save  herd  owners 
money,  but  would  also  be  less 
disruptive  to  normal  herd  operations. 
Similarly,  savings  would  be  realized  by 
the  removal  of  the  requirement  for 
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routine  herd  testing  in  validated 
brucellosis-free  States. 

The  more  stringent  standard  for 
validated  brucellosis-free  State  status 
would  distmalify  any  State  with  more 
than  1  confirmed  herd  infection.  We 
expect  that  this  new  standard  would 
provide  States  or  producers  with  an 
incentive  for  depopulating  the  relatively 
few  brucellosis-infected  herds  of 
domestic  swine  that,  although  sources 
of  disease  perpetuation  and  spread,  are 
currently  tolerated  in  some  States.  We 
therefore  expect,  with  this  provision,  to 
expedite  the  eradication  of  swine 
brucellosis  in  domestic  herds  in  all 
States  in  the  United  States.  Once 
eradication  has  been  achieved,  as  has 
been  shown  in  40  States,  fewer  tests 
must  be  conducted.  That  is,  producers 
immediately  benefit,  operationally  and 
economically,  when  fewer  tests  are 
required. 

More  than  90  percent  of  all  domestic 
swine  producers  are  small  businesses. 
Based  on  the  1991  marketing  year 
figures,  sales  of  fewer  than  4,000  head 
would  place  a  producer  in  the  "small 
business"  category  (gross  receipts  below 
$500,000).  Of  the  238,819  swine 
producers  in  the  United  States 
identified  in  the  most  recent  Census  of 
Agriculture,  fewer  than  24,000,  or  10 
percent,  sell  more  than  1,000  head  per 
year;  precise  figures  above  1,000  are  not 
available.  We  would  expect  large  and 
small  producers  alike  in  States  applying 
for  validation  or  already  validated  as 
swine  brucellosis-free  to  benefit  to  a 
limited  extent  from  relaxed  testing 
requirements.  Producers  in  other  States 
would  be  unaffected  by  these  proposed 
changes  to  the  regulations.  Feral  swine 
have  a  capacity  for  harboring  and 
transmitting  swine  brucellosis  to 
domestic  herds.  Feral  swine  moved 
interstate  (not  intended  for  immediate 
slaughter)  are  presumably  sold  to 
hunting  preserves  or  at  livestock 
auctions.  However,  State  records 
indicate  minimal  interstate  movement 
of  feral  swine.  Few  small  entities, 
therefore,  are  likely  to  be  affected  by  the 
proposed  feral  swine  regulations. 

We  know  of  no  other  small  entities 
that  might  be  affected  by  this  proposed 
rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 


intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
tmder  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  ^s  proposed 
rule  will  be  submitted  for  approval  to 
the  Office  of  Management  and  Budget. 
Please  send  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  Desk  Officer 
for  APIflS,  Washington,  DC  20503. 
Please  send  a  copy  of  your  comments  to: 
(1)  Chief,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  USDA,  room 
804,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  and  (2) 
Clearance  Officer,  OIRM,  USDA,  room 
404-W,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC  20250. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle.  Hogs, 
Quarantine.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  78  would  be 
amended  as  follows: 

PART  76-BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g, 

115, 117, 120, 121, 123-126, 134b,  134f;  7 
CFR  2.17,  2.51,  and  371.2(d). 

2.  In  §  78.1,  the  term  "herd  blood  test" 
would  be  revised  by  removing 
paragraph  (b),  and  the  following  terms 
would  be  revised  or  added,  in 
alphabetical  order,  as  follows: 

§78.1  Definitions. 
***** 

Complete  herd  test  (CHT).  An  official 
swine  brucellosis  test  of  all  swine  on  a 
premises  that  are  6  months  of  age  or 
older  and  maintained  for  breeding 
purposes. 

Confirmatory  test.  A  follow-up  test  to 
verify  any  official  test  results. 
Confirmatory  tests  include  the  standard 
tube  test,  the  Rivanol  test,  the 


complement  fixation  test  (CF),  the 
particle  concentration  fluorescence 
immunoassay  (PCFIA),  the  semen 
plasma  test,  and  the  standard  plate  test. 
***** 

Feral  swine.  Free-roaming  swine. 
Formerly  free-roaming  swine  could 
qualify  for  reclassification  as  domestic 
swine  upon  testing  negative  to  an 
official  swine  brucellosis  test  after  a 
period  of  at  least  60  days’  confinement 
in  isolation  from  other  feral  swine. 
***** 

Market  swine  test  (MST)  reactor. 
Market  swine  test  swine  with  a  positive 
reaction  to  a  swine  brucellosis 
confirmatory  test  or  other  official  test,  if 
no  confirmatory  test  is  performed. 
***** 

Monitored-negative  feral  swine 
population.  Feral  swine  indicating  no 
evidence  of  infection  (indicators  would 
include  positive  blood  tests  or  clinical 
signs,  such  as  abortion)  and  originating 
from  a  specified,  geographically  isolate 
area  (a  forest  area,  hunting  preserve,  or 
swamp,  for  example)  may  be  classified 
by  the  designated  epidemiologist  as  a 
monitored-negative  feral  swine 
population. 

***** 

Swine  brucellosis.  The  commtmicable 
disease  of  swine  caused  by  Brucella  suis 
(B.  su/sj  biovar  1  or  3. 

***** 

Validated  brucellosis-free  herd,  (a)  A 
swine  herd  not  known  to  be  infected 
with  swine  brucellosis,  located  in  a 
validated  brucellosis-firee  State;  or  (b)  a 
swine  herd  in  a  State  that  has  not  been 
validated  as  hrucellosis-firee,  provided 
the  herd  meets  the  conditions  for 
validation,  as  follows: 

(1)  Validation:  A  swine  herd  may  be 
validated  as  brucellosis-free  if  it  has 
been  found  brucellosis  negative  after 
either  a  complete-herd  test  (CHT)  or  an 
incremental  CHT.  The  incremental  CHT 
may  be  conducted  either  by  testing  25 
percent  of  all  breeding  swine  every  80- 
105  days,  with  negative  results;  or  by 
testing  10  percent  of  all  breeding  swine 
every  25-35  days,  with  negative  results, 
until  100  percent  of  these  swine  have 
been  tested.  The  Administrator  may 
approve  an  alternative  testing  schedule, 
under  which  the  complete  herd  would 
he  tested  within  365  days  with  negative 
results,  in  cases  where  unforeseen 
circumstances  warrant  such  action.  No 
swine  may  be  tested  twice  in  1  year  to 
comply  with  the  25  percent  requirement 
nor  to  comply  with  ffie  10  percent 
requirement.  No  further  testing  is 
required  once  100  percent  of  the 
breeding  swine  have  been  tested.  After 
all  breeding  swine  have  tested 
brucellosis  negative,  a  herd  may  be 
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validated  as  brucellosis-free.  A  herd 
retains  validated  brucellosis-free  status 
for  a  maximum  of  12  months,  except  as 
provided  in  paragraph  (2)  of  this 
definition. 

(2)  Validation  may  be  continuously 
maintained  if:  (i)  A  complete  herd  test 
is  performed  once  every  365  days,  with 
negative  results;  or  (ii)  every  80-105 
days,  25  percent  of  all  breeding  swine 
are  tested,  with  negative  results;  or  (iii) 
every  25-35  days,  10  percent  of  all 
breeding  swine  are  tested,  with  negative 
results,  until  100  percent  of  these  swine 
have  been  tested.  The  Administrator 
may  approve  an  alternative  testing 
schedule,  imder  which  the  complete 
herd  would  be  tested  within  365  days 
with  negative  results,  in  cases  where 
unforeseen  circumstances  warrant  such 
action.  No  swine  may  be  tested  twice  in 
1  year  to  comply  with  these 
requirements.  No  further  testing  is 
required  once  100  percent  of  the 
breeding  swine  have  been  tested. 

Validated  brucellosis-free  State.  A 
State  may  apply  for  validated-free  status 
when: 

(a)  Any  herd  found  to  have  swine 
brucellosis  during  the  2-year 
qualification  period  preceding  the 
application  has  been  depopulated.  More 
than  one  finding  of  a  swine  brucellosis- 
infected  herd  during  the  qualification 
period  disqualifies  the  State  from 
validation  as  brucellosis-fi^;  and 

(b)  During  the  2-year  qualification 
period,  the  State  has  completed 
surveillance,  annually,  as  follows: 

(1)  Complete  herd  testing.  Subjecting 
all  swine  in  the  State  that  are  six 
months  of  age  or  older  and  maintained 
for  breeding  purposed  to  an  official 
swine  brucellosis  test;  or 

(2)  Market  swine  testing.  Subjecting 
20  percent  of  the  State’s  swine  six 
months  of  age  or  older  and  maintained 
for  breeding  purposes  to  an  official 
swine  brucellosis  test,  and 
demonstrating  successful  traceback  of  at 
least  80  percent  of  market  swine  test 
(MST)  reactors  to  the  herd  of  origin. 
Blood  samples  may  be  collected  from 
MST  swine  if  the  swine  can  be 
identified  to  their  herd  of  origin,  in 
accordance  with  §  71.19(b)  of  this 
subchapter.  All  MST  reactor  herds  are 
subject  to  a  CHT  within  30  days  of  the 
MST  laboratory  report  date,  as 
determined  by  a  designated 
epidemiologist;  or 

(3)  Statistical  analysis. 

Demonstrating,  by  a  statistical  analysis 
of  all  official  swine  brucellosis  test 
results  (including  herd  validation,  MST, 
change-of-ownership,  diagnostic)  during 
the  2-year  qualification  period,  a 
surveillance  level  equivalent  or  superior 


to  CHT  and  MST  testing  programs 
discussed  in  this  para^ph. 

(c)  To  maintain  validation,  a  State 
must  annually  survey  at  least  5  percent 
of  its  breeding  swine,  and  demonstrate 
traceback  to  herd  of  origin  of  at  least  80 
percent  of  all  MST  reactors.  A  State 
must  demonstrate  its  continuing  ability 
to  meet  the  criteria  set  forth  in 
paragraph  (c)  of  this  definition  within 
36-40  months  of  receiving  validated 
brucellosis-firee  State  status  to  retain 
that  status. 

***** 

178.30  [Anwn(tod] 

3.  In  §  78.30,  paragraph  (a)  would  be 
amended  by  removing  the  words  “and 
sows”  after  “brucellosis  exposed  swine” 
and  adding,  in  their  place,  the  words 
“feral  swine,  sows,". 

4.  In  §  78.30,  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

178.30  General  restrictions. 
***** 

(c)  (1)  Feral  swine  may  be  moved 
interstate  directly  to  slaughter  if  they  do 
not  come  into  physical  contact  with  any 
domestic  swine  or  other  livestock. 

(2)  Feral  swine  from  monitored- 
negative  populations  may  be  moved 
interstate  other  than  directly  to 
slaughter  if  accompanied  by  a  permit 
issued  by  the  APHIS  representative  or 
the  State  animal  health  official  in  the 
State  of  origin. 

(3)  Feral  swine  found  negative  to  an 
official  test  within  the  30  days  prior  to 
the  interstate  movement  may  be  moved 
interstate  other  than  directly  to 
slaughter  if  accompanied  by  a  permit 
issued  by  the  APHIS  representative  or 
the  State  animal  health  official  in  the 
State  of  origin. 

Done  in  Washington,  DC,  this  16  day  of 
July,  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-17556  Filed  7-22-93;  8:45  am) 
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9CFRPart113 
[Docket  No.  92-124-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Antibody 
Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  by:  revising  the 
designation  for  a  group  of  Standard 
Requirements  from  “Blood  Origin 


Products”  to  “Antibody  Products;” 
revising  five  of  the  six  existing  Standard 
Requirements  of  the  group;  removing 
the  sixth;  and  adding  a  new  Standard 
Requirement  for  products  for  the 
treatment  of  failure  of  passive  transfer. 
These  amendments  are  necessary  to 
update  the  standards  and  to  provide  for 
regulation  of  veterinary  biological 
products  which  is  more  consistent  with 
current  scientific  knowledge  and 
understanding. 

OATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  21, 1993. 

ADDRESSES:  Send  the  original  and  three 
copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
124-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 
USDA,  room  838,  Federal  Building, 

6505  Belcrest  Road,  Hyattsville, 

20782,  telephone  (301)  436-8245. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  accordance  with  the  regulations  in 

9  CFR  part  113  (hereinafter  referred  to 
as  “the  regulations”).  Standard 
Requirements  are  prescribed  for  the 
preparation  of  veterinary  biological 
products.  A  Standard  Requirement 
consists  of  specifications,  procedures, 
and  test  methods  which  define  the 
standards  of  purity,  safety,  potency,  and 
efficacy  for  a  given  type  of  veterinary 
biological  product.  Where  a  Standard 
Requirement  for  a  product  does  not 
exist,  production  procedures  and 
specifications  for  purity,  safety,  and 
potency  of  6ui  affected  product  are 
provided  in  an  Outline  of  Production 
filed  with  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  For 
consistency  of  review  and  uniformity  of 
standards,  once  standards  for  a  given 
type  of  product  are  established,  they  are 
codified  in  the  regulations. 

In  recent  years  the  number  of  license 
applications  received  by  APHIS  for 
antibody  products  has  increased 
substantially.  A  number  of  these 
products  are  derived  from  blood. 
However,  increasing  numbers  have  been 
derived  from  sources  such  as  colostrum, 
milk,  and  eggs.  Standard  Requirements 
for  many  of  these  products  are  not 
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codified  in  the  regulations,  and  many  of 
them  are  not  adequately  addressed  by 
the  general  requirements  for  blood 
origin  products  in  §  113.450.  For 
purposes  of  a  more  consistent  licensing 
standard,  more  appropriate  product- 
indication  statements,  greater  guidance 
to  manufacturers,  and  more  reliable 
products,  we  propose  to  amend  the 
regulations  in  the  following  manner. 

First,  it  is  proposed  that  the  title 
“Blood  Origin  P^ucts"  be  changed  to 
“Antibody  Products."  The  reason  for 
this  is  that  the  revised  standards  would 
be  applicable  to  more  than  just  blood 
origin  products.  In  addition,  the 
propos^  rule  would  revise  the 
Standard  Requirements  in  $§  113.450, 
113.451, 113.452, 113.454,  and  113.455, 
and  remove  the  Standard  Requirement 
in  §  113.453.  The  most  significant 
revisions  involve  §  113.450.  The 
proposed  revisions  to  §  113.450  would 
provide  dehnitions  for  some  of  the 
terms  used  in  the  regulations  pertaining 
to  antibody  products,  and  present  the 
new  nomenclature  devised  for  these 
products.  Additionally,  the  revisions 
would  provide  more  specific 
requirements  for  assessing  the  health  of 
animals  supplying  source  materials.  For 
example,  horses  used  to  supply  blood 
would  be  required  to  be  tested  for 
specific  infectious  diseases,  including 
equine  infectious  anemia  and 
piroplasmosis.  Current  regulations  do 
not  specify  the  diseases,  lliey  would 
also  allow  for  alternative  me^ods  of 
handling  and  processing  of  source 
materials.  Current  regulations  only 
allow  for  the  use  of  one  type  of 
treatment  (conventional  heating)  to 
inactivate  contaminants.  The  revised 
regulations  would  allow  for  the 
treatment  regimen  to  involve 
conventional  heating  or  the  use  of 
ionizing  radiation.  Based  on  available 
data,  the  radiation  dose  specified  should 
prove  at  least  as  effective  at  inactivating 
contaminants  as  the  specific  heat 
treatment  regimens  described  in  the 
current  and  revised  regulations.  The 
proposal  also  provides  special  purity 
standards  for  dried  antibody  products 
administered  orally.  Some  of  these 
products  contain  nonpathogenic 
bacteria  deliberately  introduced  during 
the  production  process.  Regular  purity 
standards  allow  for  presence  of  no 
bacteria.  The  propo^  revisions  to 
§  113.450  would  also  remove  provisions 
pertaining  to  minimum  globulin  content 
and  minimum  protein  content.  These 
measurements  are  specified  in  the 
current  regulations  primarily  to  ensure 
that  the  serum  from  donor  animals  used 
to  treat  cases  of  failure  of  passive 
transfer  is  not  abnormally  low  with 


respect  to  globulin  and  overall  protein 
content.  The  proposed  changes  to  the 
regulations  make  these  measurements 
partially  inapplicable,  since  antibodies 
frnm  sources  other  than  serum  are 
allowed.  In  addition,  the  measurement 
specified  in  the  new  §  113.449  for 
products  for  the  treatment  of  friilure  of 
passive  transfer  (see  below)  is  more 
related  to  product  effrcacy. 

The  Standard  Requirement  in 
§  113.453  would  be  removed  because  no 
applicable  licensed  product  exists  for 
this  section  and  because  the  potency 
tests  described  are  obsolete.  The 
proposed  revisions  to  the  remaining 
Standard  Requirements  (§§  113.451, 
113.452, 113.454,  and  113.455)  would: 

(1)  Apply  the  new  nomenclature 
devised  for  veterinary  antibody 
products;  (2)  remove  the  limitation  that 
the  source  material  for  a  veterinary 
antibody  product  be  the  blood  of 
hyperimmunized  animals;  restrictions 
on  the  nature  of  the  source  material 
associated  with  the  proposed  standards 
would  be  limited  to  those  involving 
animals,  collection  procedxires,  and 
handling  and  processing  methods  (e.g., 
milk  from  a  cow  with  brucellosis  an^ 
or  that  is  simply  filtered  rather  than 
irradiated  or  conventionally  heat  treated 
would  not  be  an  acceptable  source 
material);  (3)  remove  references  to 
purity  and  safety  testing,  since  purity 
and  safety  testing  of  antibody  products 
would  be  addressed  in  §  113.450  and 
need  only  be  referenced  in  these  and 
subsequent  Standard  Requirements  for 
the  various  veterinary  antibody  product 
s. 

addition,  the  proposed  rule  would 
establish  a  new  Standard  Requirement 
in  §  113.499  for  products  used  in  the 
treatment  of  a  condition  of  neonatal 
animals  characterized  by  an  abnormally 
low  concentration  of  circulating 
maternal  immunoglobulin.  This 
condition  is  commonly  referred  to  as 
“failure  of  passive  transfer."  It  should 
be  mentioned  that  the  new  Standard 
Requirement  would  permit  failiire  of 
passive  transfer  (FPT)  products  to  be 
recommended  for  use  only  in  neonates 
of  the  same  species  as  that  which 
supplies  the  component  material.  For 
example.  An  FPT  product  of  bovine 
origin  could  not  be  recommended  for 
use  in  foals.  For  an  FPT  product,  it  is 
accepted  that  sufficient  antibodies  are 
contained  therein  to  provide  the 
neonate  with  some  degree  of  protection 
against  infectious  disease.  In  most  cases, 
however,  the  protective  capacity  of  an 
FPT  product  is  not  as  well  defined  as 
that  for  an  antibody  product  intended 
fmr  protection  against  a  specific 
inf^ious  disease,  even  when  the 
product  is  for  use  in  neonates  of  the 


same  species.  Dtie  to  this  fact,  and 
because  of  considerations  such  as 
spectrum  of  antibody,  antibody  half-life, 
and  antibody  functionality,  APHIS 
believes  that  recommendations  for 
cross-spedes  use  of  these  products 
should  not  be  allowed.  It  should  also  be 
mentioned  that  the  proposed  Standard 
Requirement  for  FPT  products  provides 
that  such  products,  if  for  oral 
administration,  be  recommended  for 
administration  within  24  hours  of  birth 
and  for  parenteral  administration  be 
recommended  for  administration  within 
120  hours  of  birth.  The  24-hour  limit  is 
set  with  the  understanding  that  the 
ability  of  the  neonate  gut  to  absorb  large 
molecules  such  as  immunoglobulins  is 
very  transient,  and  is  lost  or  very 
reduced  by  24  hours  after  birth, 
particularly  if  the  animal  has  previously 
suckled.  The  120-hour  limit,  while 
somewhat  arbitrary,  is  set  with  the 
understanding  that  a  diagnosis  of  failure 
of  passive  transfer  is  reserved  for  a  very 
young  animal,  an  animal  that  has  not 
had  sufficient  time  to  mount  an 
effective,  active  immime  response 
against  whatever  microbial  pathogens 
exist  in  its  environment. 

As  noted  above,  the  proposed  rule 
would  establish  a  new.  more  uniform 
nomenclature  for  veterinary  antibody 
products.  The  term  “antibody”  would 
be  used  to  describe  a  specific  antibody 
product  that  contains  antibodies 
directed  against  a  nontoxin  antigen,  and 
the  term  “antitoxin"  would  be  used  to 
describe  a  specific  antibody  product 
that  contains  antibodies  directed  against 
toxin.  If  the  antibodies  are  monoclonal, 
the  term  “monoclonal"  would  be 
included.  For  consistency  with  current 
naming  practices  for  veterinary 
vaccines,  the  name  of  a  virus-specific 
product  would  include  the  name  of  the 
disease  the  virus  causes,  while  the  name 
of  a  bacterium-specific  product  would 
include  the  scientific  name  of  the 
bacterium.  The  true  name  of  a  specific 
antibody  product  would  also  indicate 
the  type  of  animal  from  which  the 
component  antibodies  originate.  The 
following  are  examples  of  true  names 
for  specific  antibody  products: 
“Escherichia  Coli  Monoclonal 
Antibody,  Murine  Origin;”  “Clostridium 
Perfringens  Type  C  Antitoxin.  Equine 
Origin;"  “Du^  Virus  Hepatitis 
Antibody,  Duck  Origin." 

The  term  “IgG"  (immunoglobulin  G) 
would  be  used  to  describe  a  product  for 
the  treatment  of  failure  of  passive 
transfer.  The  true  name  for  such  a 
product  would  also  specify  the  species 
of  origin  of  the  IgG.  Ine  following  are 
examples  of  true  names  for  products  for 
the  treatment  of  failure  of  passive 
transfer:  “Equine  IgG,"  “Bovin  IgG." 


39464 


Federal  Register  /  Vol.  58.  No.  140  /  Friday.  July  23.  1993  /  Proposed  Rules 


This  nomenclaUiro  reflects  the  fact  that 
IgG  is  the  component  of  an  FPT  product 
measured  in  the  efficacy  study  and  in 
the  serial-release  potency  test  in 
accordance  with  $  113.499.  The 
rationale  for  measuring  IgG  is  founded 
on  two  main  points.  First,  the  condition 
known  as  failure  of  passive  transfer  has 
been  most  often  defined  in  the  scientific 
literature  as  an  abnormally  low  level  of 
IgG  in  the  serum  of  a  neonate.  Second. 
I^  is  the  predominant  immunoglobulin 
class  in  virtually  all  materials  from 
which  the  FPT  product  antibodies 
would  be  derived.  A  product  for  which 
claims  can  be  made  for  both  the 
prevention  and/or  alleviation  of  a 
specific  infectious  disease  and  the 
treatment  of  failure  of  passive  transfer 
would  be  named  accoiding  to  the 
guidelines  for  a  product  used  for  a 
specific  infectious  disease. 

Executive  Orders  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  have  determined  that  it  is 
not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule,  if  implemented, 
would  have  an  efirct  on  the  economy  of 
less  that  $100  million;  would  not  cause 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  and 
would  not  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Tbe  proposed  amendments  to  the 
regulations  should,  in  most  instances, 
either  have  no  significant  economic 
impact  on  the  entities  noted  above  or 
have  a  positive  economic  impact.  For 
example,  as  proposed,  manufacturers 
would  not  be  restricted  to  pasteurization 
for  the  treatment  of  source  materials  and 
would  not  be  restricted  to  the  use  of 
blood  from  hyperimmunized  horses  for 
the  manufacture  of  veterinary  antibody 
products  for  the  prevention  and/or 
alleviation  of  specific  infectious 
diseases.  Where  the  proposal  may  have 
a  negative  economic  impact  on 
manufacturing,  such  impact  should  be 
minimal.  The  negative  impact  may  arise 
because  the  proposed  rule  would 
prohibit  recommendations  for  cross¬ 
species  use  of  FPT  products.  However, 
notification  that  such  a  proposal  was 
being  considered  was  given  by  APHIS 
over  4  years  ago. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
regulations  under  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  113 

■  Animal  biologies.  Export,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  9  CFR  part  113  would  be 
amended  as  follows: 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  The  undesignated  center  heading 
preceding  §  113.450  would  be  revised  to 
read  "Antibody  Products.” 

3.  Section  113.450  would  be  revised 
to  read  as  follows: 

§  113.450  General  requirementa  for 
antibody  producta. 

Unless  otherwise  prescribed  in  a 
Standard  Requirement  or  in  a  filed 
Outline  of  Production,  all  antibody 
products  shall  meet  the  applicable 
reouirements  of  this  section. 

(a)  Terminology.  The  following  terms 
in  the  regulations  and  standards 
concerning  antibody  products  shall 
mean: 

Antibody.  An  immimoglobulin 
molecule,  having  a  precise  glycoprotein' 
structure,  produced  by  certain  cells  of 
the  B  lymphocyte  lineage  in  response  to 
antigenic  stimulation,  and  functioning 
to  specifically  bind  and  influence  the 
antigens  that  induced  its  synthesis. 

IgG  (Immunoglobulin  G).  One  of  the 
several  recognized  classes  of 
structurally  related  glycoproteins  whose 
representatives  include  all  known 
antibodies. 


Monoclonal.  Produced  by,  or  derived 
from,  the  o^pring  of  a  single  common 
progenitor  cell. 

Failure  of  passive  transfer.  A 
condition  of  neonates  ch^cterized  by 
an  abnormally  low  concentration  of 
circulating  maternal  IgG. 

(b)  Nomenclature.  Antibody  products 
shall  be  named  as  follows: 

(1)  Virus-specific  products.  The  true 
name  of  a  virus-specific  product  shall: 
include  the  term  "antibody,”  specify  the 
disease  for  which  the  product  is 
intended,  and  indicate  the  type  of 
animal  that  supplied  the  component 
antibodies.  If  the  antibodies  are 
monoclonal,  the  term  "monoclonal” 
shall  be  used.  Example:  "Duck  Virus 
Hepatitis  Antibody,  Duck  Origin.” 

(2)  Bacterium-specific  products.  The 
true  name  of  a  bacteriiun-specific 
product  shall:  include  the  term 
"antibody”  if  the  component  antibodies 
are  directed  against  a  nontoxin  antigen 
or  the  term  "antitoxin”  if  the 
component  antibodies  are  directed 
against  toxin,  specify  the  organism 
against  which  me  product  is  intended, 
and  indicate  the  type  of  animal  that 
supplied  the  component  antibodies.  If 
the  antibodies  are  monoclonal,  the  term 
"monoclonal”  shall  be  used.  Example: 
"Escherichia  Ckili  Monoclonal 
Antibody,  Murine  Origin.” 

(3)  Failure  of  passive  transfer 
products.  The  true  name  of  a  product  for 
treatment  of  failure  of  passive  transfer 
shall:  include  the  term  "IgG”  and 
indicate  the  type  of  animal  that 
supplied  the  component  IgG.  Example: 
"Bovine  I^.” 

(4)  Combination  products.  The  true 
name  of  a  product  for  treatment  of 
failure  of  passive  transfer  as  well  as  for 
the  prevention  and/or  alleviation  of  a 
specific  viral  or  bacterial  disease  shall 
be  named  according  to  the 
nomenclature  prescribed  above  for 
virus-specific  or  bacterium-specific 
products. 

(c)  Animals.  All  animals  used  in  the 
production  of  antibody  products  shall 
be  healthy.  Their  health  status  shall  be 
determined  by  physical  examination  by, 
or  under  the  direct  supervision  of,  a 
licensed  veterinarian  and  by  tests  for 
infectious  diseases.  Such  animals  shall 
be  maintained  at  licensed 
establishments:  Provided,  That  cows 
maintained  at  Grade  A  dairies  (or  the 
equivalent)  that  are  not  injected  with 
antigens  for  the  purpose  of  stimulating 
the  production  of  specific  antibodies 
and  that  are  used  only  for  the  purpose 
of  supplying  lacteal  secretions  are 
exempt  mom  being  maintained  at  a 
licensed  establishment. 

(1)  No  animal  shall  be  used  while 
showing  clinical  signs  of  disease.  The 
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{>resence  of  minor  localized  injuries  or 
esions  (contusions,  lacerations,  bums, 
etc.)  without  body  temperature 
elevation  and  without  significant  pain 
and  distress  shall  not  be  construed  as 
clinical  evidence  of  disease. 

(2)  Before  first  use  and  on  a  regular 
basis,  all  animals  used  in  the 
manufactrire  of  antibody  products  shall 
be  individually  subject^  to  applicable 
tests  for  infectioiis  diseases.  R^ords  of 
all  test  results  shall  be  maintained.  An 
animal  which  tests  positive  for  an 
infectious  disease  shall  not  be  used  in 
the  manufacture  of  antibody  products. 
Retests  shall  be  conducted  as  deemed 
necessary  by  the  Administrator. 

(i)  Before  first  use,  horses  shall  be 
tested  as  follows  for: 

(A)  Equine  infectious  anemia  (EIA)  at 
a  laboratory  approved  by  APHIS. 

(B)  Piroplasmosis,  dourine,  and 
glanders  at  the  National  Veterinary 
Services  Laboratories. 

(C)  Bmcellosis  at  a  laboratory 
approved  by  APHIS.  Horses  with 
standard  agglutination  titers  of  1:50  or 
less  can  be  used  for  production.  Horses 
with  standard  agglutination  titers  equal 
to  or  greater  than  1:100  may  be  tested 
by  the  Rivanol  or  card  tests.  Reactors  to 
these  supplemental  tests  shall  not  be 
used  for  production.  Nonreactors  to  the 
supplemental  tests  shall  be  retested  after 
30  days.  If  the  supplemental  tests  are 
negative  and  the  agglutination  titer  has 
not  increased,  the  animal  may  be  used 
for  production.  Otherwise,  the  animal  is 
imsatisfactory  for  this  purpose. 

(ii)  Horses  shall  be  retested  annually 
for  EIA  and,  if  housed  or  pastured  with 
any  other  species,  shall  be  retested 
annually  for  brucellosis. 

(iii)  Before  first  use,  cattle  shall  be 
tested  as  follows  for: 

(A)  Tuberculosis  by  an  accredited 
veterinarian:  Provided,  That  cattle  at 
Grade  A  dairies  supplying  lacteal 
secretions  only  need  only  be  tested  for 
tuberculosis  in  accordance  with 
applicable  Milk  Ordinances  or  similar 
laws  or  regulations. 

(B)  Brucellosis  at  a  laboratory 
approved  by  APHIS.  Cattle  with 
standard  agglutination  titers  of  1:50  or 
less  can  be  used  for  production.  Cattle 
with  standard  agglutination  titers  equal 
to  or  greater  than  1:100  may  be  tested 
by  the  Rivanol  or  card  tests.  Reactors  to 
these  supplemental  tests  shall  not  be 
used  for  production.  Nonreactors  to  the 
supplemental  tests  shall  be  retested  after 
30  days.  If  the  supplemental  tests  are 
negative  and  the  agglutination  titer  has 
not  increased,  the  animal  may  be  used 
for  production;  otherwise,  the  animal  is 
imsatisfactory  for  this  purpose.  Cattle  at 
Grade  A  dairies  supplying  lacteal 
secretions  only  need  not  be  tested 


individually  for  brucellosis  if  a  portion 
of  their  secretions  contribute  to  the  herd 
milk  pool  tested  as  required  by  the 
bmcellosis  ring  test.  ^  anim^  of  a 
herd  testing  positive  by  this  test  shall  be 
used  in  prt^uction. 

(iv)  Cattle  shall  be  retested  annually 
for  both  tuberculosis  and  bmcellosis. 
Cattle  at  Grade  A  dairies  supplying 
lacteal  secretions  only  need  only  m 
tested  for  tuberculosis  in  accordance 
with  applicable  Milk  Ordinances  or 
similar  laws  or  regulations.  Cattle  at 
Grade  A  dairies  supplying  lacteal 
secretions  only  need  not  ^  tested 
individually  for  bmcellosis  if  a  portion 
of  their  secretions  contribute  to  the  herd 
milk  pool  tested  as  required  by  the 
bmcellosis  ring  test.  An  animal  of  a 
herd  testing  positive  by  this  test  shall 
not  be  used  in  production. 

(v)  For  other  species,  appropriate  tests 
and  the  frequency  with  which  they  are 
applied  shall  be  specified  in  the  filed 
Outline  of  Production  for  the  product. 

(vi)  If  a  positive  result  is  obtained  on 
any  prescribed  test,  the  positive 
animal(s)  shall  be  removed  from  the 
herd  and  the  remaining  animals 
retested.  Production  shall  not  be 
renewed  until  a  negative  herd  test  is 
obtained  not  less  than  28  days  following 
removal  of  the  positive  animal(s). 

(vii)  Negative  animals  shall  be 
maintained  separate  and  apart  from 
untested  or  positive  animals  of  any 
species.  Production  animals  shall  not  be 
used  for  any  other  purpose,  such  as 
testing,  work,  or  recreation. 

(d)  Collection  procedures.  Blood, 
lacteal  secretions,  and  egg  material  shall 
be  collected  as  described  in  the  filed 
Outline  of  Production  for  the  product. 

(e)  Ingredient  handling  ana 
processing.  Blood  derivatives  (semm, 
plasma,  etc.),  lacteal  secretions,  and  egg 
material  used  in  the  production  of 
antibody  products  shall  be  subjected  to 
an  appropriate  procedure  for  the 
inactivation  of  potential  contaminating 
microorganism.  The  procedure 
employed  shall  be  specified  in  the  filed 
Outline  of  Production  for  the  product. 

(1)  Blood  derivatives  of  equine  origin 
shall  be  heated  at  58.0-59.0  °C  for  60 
minutes,  and  blood  derivatives  of 
bovine,  porcine,  or  other  origin  shall  be 
heated  at  58.0-59.0  °C  for  30  minutes. 

In  lieu  of  heat  treatment,  blood 
derivatives  of  any  origin  may  be  treated 
with  three  megarads  of  ionizing 
radiation. 

(2)  Lacteal  secretions  shall  be  heated 
as  described  in  paragraph  (c)(1)  of  this 
section,  or  shall  be  pasteurized  at  either 
72  for  15  seconds  or  89  "C  for  1 
second  using  appropriate  equipment.  In 
lieu  of  the  heat  treatment  regimens 
prescribed,  lacteal  secretions  may  be 


treated  with  three  megarads  of  ionizing 
radiation. 

(3)  Egg  material  shall  be  heated  at 
58.0-59.0  "C  for  30  minutes  or  treated 
with  three  megarads  of  ionizing 
radiation. 

(4)  Blood  derivatives,  lacteal 
secretions,  and  egg  material  shall  not 
contain  preservatives  at  the  time  of 
treatment,  and  immediately  after 
treatment  shall  be  cooled  to  7  °C  or 
lower. 

(5)  Licensees  shall  keep  detailed 
records  as  to  each  batch  treated  and 
each  serial  of  product  prepared  for 
marketing.  Recording  charts  shall  bear 
full  information  concerning  the  material 
treated  and  tests  made  of  the  equipment 
used  for  treatment. 

(f)  Preservatives.  Liquid  antibody 
products,  except  those  immediately 
frozen  following  preparation  and 
maintained  in  a  frozen  state,  shall 
contain  at  least  one  preservative  fi^m 
the  following  list,  within  the  range  of 
concentration  set  forth: 

(1)  Phenol  0.25  to  0.55  percent,  or 

(2)  Cresol  0.10  to  0.30  i^rcent,  and/ 
or 

(3)  Thimerosal  0.01  to  0.03  percent,  or 

(4)  Other  preservative(s)  specified  in 
the  filed  Outline  of  Production  for  the 
product. 

(g)  Antigens  for  hyperimmunization. 

If  animals  are  hyperimmunized  to 
generate  antibodies  for  a  product  for  the 
prevention  and/or  alleviation  of  a 
specific  infectious  disease,  and  a  USDA- 
licensed  veterinary  biological  product  is 
not  employed  for  this  purpose,  the 
following  shall  apply: 

(1)  For  each  antigen,  a  Master  Seed 
shall  be  established. 

(1)  Bacterial  Master  Seeds  shall  be 
tested  for  purity  and  identity  as 
prescribed  for  live  bacterial  vaccines  in 
§113.64. 

(ii)  Viral  Master  Seeds  shall  be  tested 
for  purity  and  identity  as  prescribed  for 
live  vims  vaccines  in  §  113.300. 

(2)  The  maximum  allowable  passage 
level  of  the  hyperimmunizing  antigen 
shall  be  the  passage  level  of  &e  antigen 
used  to  generate  product  shown  to 
efficacious  and  shall  not  exceed  10 
passages  from  the  Master  Seed. 

(h)  Purity  tests.  Final  container 
samples  of  each  serial  and  each 
subserial  shall  be  tested  for  viable 
bacteria  and  fungi  as  follows: 

(1)  Dried  products  for  parenteral 
administration  and  liquid  products  shall 
be  tested  as  prescribed  in  §  113.26. 

(2)  For  dried  products  for  oral 
administration,  10  final  container 
samples  shall  be  reconstituted  with 
sterile  water  at  the  volume 
recommended  on  the  label  and  tested 
for  the  following  contaminants: 
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(i)  Conforms.  One  milliliter  of  each 
rehydrat^  sample  shall  be  pipetted  into 
a  100x15  mm  petri  dish  and  10-15  ml 
of  violet  red  bile  agar  at  45-^0  °C  added. 
The  plate  shall  be  manipulated  to  coat 
its  entirety  with  the  agar-sample 
mixture  and  allowed  to  stand  imtil  the 
mixture  solidifies.  The  plate  shall  then 
be  incubated  at  35  *C  for  24  hours.  A 
positive  control  plate  and  a  negative 
control  plate  shall  be  prepared  at  the 
same  time  and  in  the  same  manner  as 
the  plates  containing  samples  of  the 
serial.  All  plates  shall  be  examined  at 
the  end  of  the  incubation  period.  If 
growth  is  observed  on  the  negative 
control  plate,  or  no  growth  is  observed 
on  the  positive  control  plate,  the  test 
shall  be  considered  inconclusive  and 
may  be  repeated.  If  growth  is  observed 
on  any  of  the  10  plates  containing 
samples  of  the  serial,  one  retest  to  rule 
out  multy  technique  may  be  conducted 
on  samples  horn  20  final  containers.  If 
growth  is  observed  on  any  of  the  retest 
plates,  or  if  a  retest  is  not  initiated 
within  21  days  of  the  completion  of  the 
original  test,  the  serial  or  subserial  is 
unsatisfactory. 

(ii)  Salmonellae.  One  milliliter  of 
each  rehydrated  sample  shall  be 
pipetted  into  a  100x15  mm  petri  dish 
and  10-15  ml  of  brilliant  green  agar  at 
45-50  °C  added.  The  dish  shall  Im 
manipulated  to  coat  its  entirety  with  the 
agar-sample  mixture  and  allowed  to 
stand  until  the  mixture  solidifies.  The 
plate  shall  then  be  incubated  at  35  °C  for 
24  hours.  A  positive  control  plate  and 

a  negative  control  plate  shall  be 
prepared  at  the  same  time  and  in  the 
same  manner  as  the  plates  containing 
samples  of  the  serial.  All  plates  shall  be 
examined  at  the  end  of  the  incubation 
period.  If  growth  is  observed  on  the 
negative  control  plate,  or  no  growth  is 
observed  on  the  positive  control  plate, 
the  test  shall  be  considered  inconclusive 
and  may  be  repeated.  If  growth  is 
observed  on  any  of  the  10  plates 
containing  samples  of  the  serial,  one 
retest  to  rule  out  faulty  technique  may 
be  conducted  on  samples  firom  20  final 
containers.  If  growth  is  observed  on  any 
of  the  retest  plates,  or  if  a  retest  is  not 
initiated  within  21  days  of  the 
completion  of  the  original  test,  the  serial 
or  subserial  is  unsatisfactory. 

(iii)  Fungi.  One  milliliter  of  each 

a  100x15  mm  petri  dish  an(/^io-15  ml 
of  appropriately  acidified  potato 
dextrose  agar  at  45-50  **0  added.  The 
plate  shall  be  manipulated  to  coat  its 
entirety  with  the  agar-sample  mixture 
and  allowed  to  stand  luitil  the  mixtme 
solidifies.  The  plate  shall  then  be 
incubated  at  20-25  for  5  days.  A 
positive  control  plate  and  a  negative 


control  plate  shall  be  prepared  at  the 
same  time  and  in  the  same  manner  as 
the  plates  containing  samples  of  the 
serial.  All  plates  shall  be  examined  at 
the  end  of  the  incubation  period.  If 
growth  is  observed  on  the  negative 
control  plate,  or  no  growth  is  observed 
on  the  positive  control  plate,  the  test 
shall  be  considered  inconclusive  and 
may  be  repeated.  If  growth  is  observed 
on  any  of  the  10  plates  containing 
samples  of  the  serial,  one  retest  to  rule 
out  faulty  technique  may  be  conducted 
on  samples  horn  20  final  containers.  If 
growth  is  observed  on  any  of  the  retest 
plates,  or  if  a  retest  is  not  initiated 
within  21  days  of  the  completion  of  the 
original  test,  the  serial  or  subserial  is 
unsatisfactory. 

(iv)  Total  bacterial  count.  One 
milliliter  of  each  rehydrated  sample 
shall  be  pipetted  into  a  100x15  mm  petri 
dish  and  10-15  ml  of  tryptone  glucose 
extract  agar  at  45-5  *C  added.  The  plate 
shall  be  manipulated  to  coat  its  entirety 
with  the  agar-sample  mixture  and 
allowed  to  stand  imtil  the  mixture 
solidifies.  The  plate  shall  then  be 
incubated  at  35  ^  for  48  hours.  A 
positive  control  plate  and  a  negative 
control  plate  shall  be  prepared  at  the 
same  time  and  in  the  same  manner  as 
the  plates  containing  samples  of  the 
serial.  All  plates  shall  be  examined  at 
the  end  of  the  incubation  period.  If 
growth  is  observed  on  the  negative 
control  plate,  or  no  growth  is  observed 
on  the  positive  control  plate,  the  test 
shall  be  considered  inconclusive  and 
may  be  repeated.  If  the  average  number 
of  bacterial  colonies  on  the  10  plates 
containing  samples  of  the  serial  exceeds 
that  specified  in  the  filed  Outline  of 
Production  for  the  product,  one  retest  to 
rule  out  faulty  technique  may  be 
conducted  on  samples  from  20  final 
containers.  If  the  average  number  of 
bacterial  colonies  on  the  retest  plates 
exceeds  that  specified  in  the  filed 
Outline  of  Production  for  the  product, 
or  if  a  retest  is  not  initiated  within  21 
days  of  the  completion  of  the  original 
test,  the  serial  or  subserial  is 
unsatisfactory. 

(i)  Safety  tests.  Bulk  of  final  container 
samples  of  each  serial  shall  be  tested  as 
prescribed  in  §  113.33(b).  Dried  product 
shall  be  reconstituted  as  indicated  on 
the  label  and  0.5  ml  injected  per  mouse. 

§113.451  [AmendMl] 

4.  In  §  113.451,  paragraphs  (b)  and  (c) 
would  be  removed,  paragraph  (d)  would 
be  redesignated  paragraph  (b),  and  the 
introductory  text  to  ^e  section  would 
be  revised  to  read  as  follows: 


113.461  Tetanue  AntHoxIn. 

Tetanus  Antitoxin  is  a  specific 
antibody  product  containing  antibodies 
directed  against  the  toxin  of  Clostridium 
tetani.  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450  and  paragraph  (a) 
of  this  section,  and  be  tested  for  potency 
as  provided  in  paragraph  (b)  of  this 
section.  Any  serial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

***** 

5.  In  §  113.452,  the  section  heading, 
introductory  text  of  the  section,  and 
paragraph  (a)  would  be  revised; 
paragraph  (b)  would  be  removed; 
paragraph  (c)  would  be  redesignated  as 
new  paragraph  (b);  and  newly 
redesignated  paragraph  (b)  introductory 
text,  (b)(1),  and  (b)(3)  would  be  revised 
to  read  as  follows: 

§  1 13.452  Erysipelothrix  RhusiopathiM 
Antibody. 

Erysipelothrix  Rhusiopathiae 
Antibody  is  a  specific  antibody  product 
containing  antibodies  directed  against 
one  or  more  somatic  antigens  of 
Erysipelothrix  rhusiopathiae.  Each 
serial  shall  be  tested  as  provided  in  this 
section.  Any  serial  found  unsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(a)  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450. 

(b)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  using  the 
two-stage  test  provided  in  this  section. 

(1)  In  the  first  stage,  each  of  40  Swiss 
mice,  each  weighing  16  to  20  grams, 
shall  be  injected  subcutaneously  with 
0.1  ml  of  product  (dried  product  shall 
be  rehydrated  according  to  label 
directions).  Twenty-four  hours 
postinjection,  the  injected  mice  and  10 
additional  mice  designated  controls 
shall  be  challenged  subcutaneously  with 
the  same  culture  of  Erysipelothrix 
rhusiopathiae. 
****** 

(3)  The  mice  injected  with  product 
shall  be  observed  for  10  days 
postchallenge  and  all  deaths  recorded. 
The  second  stage  shall  be  required  when 
7-10  of  the  mice  injected  vriUi  product 
die  in  the  first  stage.  The  second  stage 
shall  be  conducted  in  a  manner 
identical  to  the  first  stage. 
***** 

§113.453  [Removed] 

6.  Section  113.453  would  be  removed 
and  reserved. 
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S  113.454  [AnMnded] 

7.  In  §  113.454,  the  introductory  text 
of  the  section  and  paragraph  (a)  would 
be  revised:  paragraph  (b)  would  be 
removed;  paragraph  (c)  would  be 
redesignated  as  new  paragraph  (b)  and 
the  introductory  text  of  paragraph  (b) 
would  be  revised  to  read  as  follows: 

1113.454  CkMtridiuin  Perfringene  Type  C 
Antitoxin. 

Clostridium  Perfringens  Type  C 
Antitoxin  is  a  specific  antibody  product 
containing  antibodies  directed  against 
the  toxin  of  Clostridium  perfringens 
Type  C.  Each  serial  shall  be  tested  as 
provided  in  this  section.  Any  serial 
foimd  unsatisfoctory  by  a  prescribed  test 
shall  not  be  released. 

(a)  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450. 

(b)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
horn  each  serial  shall  be  tested  using  the 
toxin-neutralization  test  for  Beta 
Antitoxin  provided  in  this  section. 

Dried  products  shall  be  rehydrated 
according  to  label  directions. 

8.  In  §  113.455,  the  introductory  text 
of  the  section  and  paragraph  (a)  would 
be  revised;  paragraph  (b)  would  be 
removed;  paragraph  (c)  would 
redesignated  as  new  paragraph  (b)  and 
the  introductory  test  of  paragraph  (b) 
would  be  revised  to  read  as  follows: 

S 1 13.455  Clostridium  Perfringens  Type  0 
Antitoxin. 

Clostridium  Perfringens  Type  D 
Antitoxin  is  a  specific  antibody  product 
containing  antibodies  directed  against 
the  toxin  of  Clostridium  perfringens 
Type  D.  Each  serial  shall  be  tested  as 
provided  in  this  section.  Any  serial 
found  unsatisfactory  by  a  prescribed  test 
shall  not  be  released. 

(a)  Each  serial  shall  meet  the 
applicable  general  requirements 
provided  in  §  113.450. 

(b)  Potency  test.  Bulk  or  final 
container  samples  of  completed  product 
from  each  serial  shall  be  tested  using  the 
toxin-neutralization  test  for  Epsilon 
Antitoxin  provided  in  this  section. 

Dried  products  shall  be  rehydrated 
according  to  label  directions. 

•  *  •  •  • 

§f  113.456  through  113.486  [RMMrvMf] 

9.  New  SS  113.456  throu^  113.498 
would  be  added  and  reserved. 

10.  Section  113.499  would  be  added 
to  read  as  follows: 


specified  minimum  quantity  of  IgG  per 
dose  and  shall  be  recommended  for  use 
only  in  neonates  of  the  same  species  as 
that  antibody  origin.  A  product  for 
oral  administration  shall  not  be 
recommended  for  use  in  animals  more 
than  24  hours  of  age,  while  one  for 
parenteral  administration  shall  not  be 
recommended  for  use  in  animals  more 
than  120  hours  of  age.  Each  serial  shall 
meet  the  applicable  general 
requirements  provided  in  §  113.450  and 
be  tested  for  potency  as  provided  in  this 
section.  Any  serial  found  xmsatisfactory 
by  a  prescribed  test  shall  not  be 
released. 

(a)  Establishment  of  an  IgG  Reference 
Product.  An  IgG  Reference  Product  shall 
be  established  as  follows: 

(1)  At  least  20  newborn,  colostrum- 
deprived  animals  of  the  species  for 
which  the  product  is  recommended 
shall  be  randomly  selected. 

(2)  Blood  samples  shall  be  taken  horn 
each  animal. 

(3)  Each  animal  shall  be  administered 
one  dose  of  product  by  the 
recommended  route  and  shall  be 
observed  for  24  hours. 

(i)  Any  adverse  reactions  shall  be 
recorded. 

(ii)  The  dosage  of  product 
administered  to  each  animal  shall  be 
based  on  the  weight  of  the  animal,  in 
accordance  with  label  directions. 

(4)  After  24  hours,  blood  samples 
shall  be  taken  horn  each  animal. 

(5)  Pretreatment  and  post  treatment 
serum  IgG  concentrations  shall  be 
concurrently  determined  for  each 
animal  by  five  replicate  tests  using  a 
radial  immunodiffusion  (RID)  method 
acceptable  to  APHIS  and  described  in 
the  filed  Outline  of  Production  for  the 
product. 

(6)  Using  the  same  method,  five 
replicate  tests  shall  be  conducted 
concurrently  on  an  IgG  Species 
Standard  supplied  or  approved  by 
APHIS. 

(7)  For  an  IgG  Reference  Product  to  be 
satisfactory,  all  animals  used  to 
establish  the  reference  must  remain  free 
of  unfavorable  product-related  reactions 
and  at  least  90  percent  of  the  paired 
serum  samples  must  reflect  an  increase 
in  IgG  concentration  equal  to  or  greater 
than  the  IgG  concentration  of  the  IgG 
Species  Standard. 

(b)  Antibody  functionality.  Prior  to 
licensure,  the  prospective  licensee  shall 
perform  a  neutralization  study,  or 
another  type  of  study  acceptable  to 
APHIS,  to  demonstrate  functionality  of 
product  antibody. 

(c)  Potency.  Bulk  or  final  container 
samples  of  completed  product  from 
each  serial  shall  be  tested  for  IgG 
content  as  provided  in  this  paragraph. 


§113.499  Products  for  treatment  of  failure 
of  pasaiva  tranafar. 

A  product  for  the  treatment  of  failure 
of  passive  transfnr  shall  contain  a 


Samples  of  the  test  serial  and  of  an  IgG 
Reference  Product  established  in 
accordance  with  paragraph  (a)  of  this 
section  shall  be  concurrently  tested  for 
IgG  content  by  the  RID  method  referred 
to  in  paragraph  (a)(5)  of  this  section. 

Five  replicate  tests  shall  be  conducted 
on  each.  If  the  IgG  level  per  dose  of  the 
test  serial  does  not  meet  or  exceed  that 
of  the  IgG  Reference  Product,  one 
complete  retest  (involving  five  replicate 
IgG  determinations  on  both  the  test 
serial  and  the  IgG  Reference  Product)  to 
rule  out  faulty  technique  may  be 
conducted.  If,  upon  retest,  the  IgG  level 
per  dose  of  the  test  serial  does  not  meet 
or  exceed  that  of  the  IgG  Reference 
Product,  or  if  a  retest  is  not  conducted, 
the  serial  is  unsatisfactory. 

Done  in  Washington,  DC,  this  6th  day  of 
July  1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-17608  Filed  7-22-93:  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

SCFRPartllS 

[DockM  No.  92-132-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Revision  of 
Standard  Requirements 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Standard  Requirements  concerning 
the  Dog  Safety  Tests;  Canine  Distemper 
Vaccine,  Killed  Virus;  Canine  Hepatitis 
Vaccine,  Killed  Virus;  Canine 
Adenovirus  Type  2  Vaccine,  Killed 
Virus;  Mink  Enteritis  Vaccine,  Killed 
Virus;  Canine  Hepatitis  Vaccine,  Live 
Virus;  Canine  Adenovirus  Type  2 
Vaccine,  Live  Virus;  and  Canine 
Distemper  Vaccine,  Live  Virus.  The 
proposed  rule  is  necessary  because  new 
test  methods  and  procedures  have  been 
developed  that  would  replace  current 
test  requirements  and  increase  the 
validity  of  test  results.  The  effect  of  the 
proposed  amendments  would  be  to 
allow  the  use  of  these  new  test  methods 
and  procedures  and  to  relax  some  of  the 
restrictimis  currently  in  efiect.  Also,  the 
section  containing  the  Standard 
Requirement  for  Canine  Distemper 
Vaccine  (Ferret  Virulent)  would  be 
removed  because  this  vaccine  is  no 
longer  manufactured. 
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DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  21, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development 
Staff,  PPD,  APHIS,  USDA,  room  804, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
132-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Bmlding,  14th  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA.  room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-5863. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  113, 
"Standard  Requirements",  (referred  to 
below  as  the  regulations),  consist  of  test 
methods,  procedures,  and  criteria 
established  by  the  Animal  and  Plant 
Health  Inspection  Service  for  evaliiating 
veterinary  biological  products  for 
purity,  safety,  potency,  and  efficacy. 

The  Agency  periodically  reviews  the 
Standard  Requirements  and  amends  test 
methods  and  procedures  as  required  to 
ensure  that  they  are  consistent  with  the 
most  current  scientific  knowledge.  As  a 
result  of  its  review  of  the  regulation,  the 
Department  is  issuing  this  proposed 
rulemaking  to  update  the  Standard 
Requirements  according  to  current 
scientific  knowledge  and  to  make  the 
reflations  more  consistent. 

We  propose  to  make  the  following 
revisions  in  §  113.40,  "Dog  Safety 
Tests,"  in  order  to  make  it  consistent 
with  S  113.39,  "Cat  Safety  Tests.”  The 
ciirrent  Standard  Requirement  for  dog 
safety  tests  describes  tests  for  two  types 
of  final  product — ^vaccines  and 
antiserums.  We  propose  to  remove  the 
safety  testing  requirements  for  the 
Master  Seed  Virus  (MSV)  for  modified 
live  virus  vaccine  ^m  §  113.306,  and 
place  revised  safety  testing  requirements 
for  the  MSV  for  modified  live  virus 
vaccine  in  §  113.40.  The  proposed  test 
of  the  MSV  would  require  the  use  of  10 
dogs  rather  than  2  do^  and  provide  for 
a  14-day  period  of  obMrvation.  The 
revised  §  113.40  would  require  safety 
testing  for  both  the  MSV  and  the  find 


product  (vaccine).  The  observation  time 
for  the  safety  testing  of  serials  for  release 
would  be  decreased  from  21  days  to  14 
days.  These  proposed  revisions  wdUld 
m^e  the  dog  safety  test  consistent  Math 
the  act  safety  test  in  §  113.39.  In 
addition,  the  safety  test  for  antiserum 
products,  described  in  cxirrent 
§  113.40(a)(2),  would  be  removed, 
because  no  canine  antiserum  products 
are  currently  licensed  and  no  new 
license  applications  are  anticipated. 

In  §  113.201,  "Canine  Distemper 
Vaccine.  Killed  Virus."  we  propose  to 
remove  the  provision  for  using  infected 
animal  tissue  as  a  source  of  vaccine 
virus.  Cell  cultures  are  more  efficient 
than  animal  tissue  for  production  of 
vaccine  virus  and  can  be  more 
accurately  tested  for  the  presence  of 
extraneous  agents  to  ensiire  purity. 

Since  vaccine  virus  has  been  adapted  to 
grow  in  cell  culture,  propagation  in 
animal  tissue  has  become  obsolete, 
making  the  provision  for  it  no  longer 
necessary.  We  also  propose  to  establish 
in  §  113.201  a  uniform  method  of  testing 
the  immunogenicity  of  the  Master  Seed 
Virus  in  a  manner  consistent  with  the 
Master  Seed  concept  for  live  virus 
vaccines.  A  serum  neutralization 
procedure  would  be  used  as  a  potency 
test  for  release  of  each  serial  of  vaccine. 
If  the  results  of  the  serological  potency 
test  are  inconclusive,  the  animals  used 
in  the  potency  test  could  be  challenged 
to  demonstrate  the  potency  of  the  serial 
of  vaccine. 

We  propose  that  §  113.202,  "Canine 
Hepatitis  Vaccine,  Killed  Virus,"  be 
revised  to  include  the  Canine 
Adenovirus  Vaccine,  Killed  Virus. 
Likewise,  we  propose  that  $  113.305, 
"Canine  Hepatitis  Vaccine.  Live  Virus,” 
be  revised  to  include  the  Canine 
Adenovirus  Vaccine,  Live  Virus.  We  are 
proposing  this  revision  because 
indications  for  use  and  testing 
rocedures  are  similar  fur  canine 
epatitis  and  canine  adenovirus  and, 
therefore,  can  be  included  in  the  same 
Standard  Requirement.  We  also  propose 
to  revise  §§  113.302  and  113.305  of  the 
regulations  to  include  the 
immunogenicity  test  procedures  for 
both  viruses.  When  §§  113.202  and 
113.305  were  codified  in  the 
regulations,  an  attenuated  infectious 
canine  hepatitis  virus  (ICH),  also 
referred  to  as  canine  adenovirus  type  1 
(CAV-1),  was  used  in  live  virus  vaccine 
production.  Since  that  time,  an 
attenuated  canine  adenovirus  type  2 
(CAV-2)  virus  has  been  made  available 
and  is  widely  used  in  vaccines  that 
protect  dogs  against  both  CAV-1  and 
CAV-2.  CAV-2  vaccines  do  not  cause 
some  of  the  side  effects  associated  Mrith 
vaccines  containing  modified  live  CAV— 


1  virus.  For  example,  the  attenuated 
CAV-2  virus  does  not  cause  corneal 
opacity  (blue  eyes).  CAV-1  vaccines 
provide  protection  against  CAV-1 
infections,  and  some  CAV-1  vaccines 
also  provide  protection  against  CAV-2 
infections.  Most  manufacturers, 
however,  are  now  using  CAV-2  in  their 
vaccines.  Thus,  this  proposal  would 
allow  a  vaccine  produce  with  either 
CAV-1  or  CAV-2  to  receive  a  claim  for 
protection  against  either  or  both  viruses. 

In  order  to  increase  the  accuracy  of 
the  potency  test  for  Mink  Enteritis 
Vaccine,  we  propose  to  revise  §  113.204. 
Potency  tests  in  which  older  mink  are 
used  often  result  in  "no  tests”  because 
less  than  80  percent  of  the  controls 
become  sick.  This  sumests  that  there  is 
an  age  susceptibility  metor  with  mink 
enteritis  which  makes  it  difficult  to 
produce  clinical  signs  of  enteritis  in 
older  mink.  Experimental  studies  over 
several  years  at  the  National  Veterinary 
Services  Laboratories  have 
demonstrated  that  after  challenge  with 
virulent  virus,  imvaccinated  mink  used 
as  controls  may  remain  asymptomatic 
but  will  continue  to  shed  the  challenge 
virus;  vaccinated  mink  will  not  shed  the 
challenge  virus.  The  proposed  revision 
to  §  113.204  would  incorporate  virus 
shedding,  along  Mdth  clinical  signs,  as  a 
parameter  to  distinguish  protected  from 
nonprotected  mink  in  the  potency  test. 
We  also  propose  to  remove  reference  to 
a  specific  route  of  challenge.  It  has  been 
demonstrated  that  the  intraperitoneal 
and  oral  routes  are  both  efiective  in 
producing  enteritis  in  mink. 

We  propose  the  following  revisions  in 
§113.305. 

The  test  in  current  §  113.305(b)(1) 
used  to  detect  wild  infectious  canine 
hepatitis  virus  would  be  removed, 
because  test  procedures  for  detecting 
this  virus  would  be  included  in  the 
revision  proposed  above  to  §  113.40, 
"Dog  Safety  Test."  The  requirement  to 
use  foxes  to  detect  wild  infectious 
canine  hepatitis  virus  would  be 
removed  because  the  inoculation  of 
hepatitis  susceptible  dogs  in  the  dog 
safety  test  is  considered  to  be  equally 
sensitive  for  this  purpose.  The 
requirement  in  current  §  113.305(b)(2) 
and  (b)(3)  to  test  for  virulent  canine 
distemper  virus  would  also  be  removed 
because  in  vitro  tests  required  in 
§  113.55,  "Detection  of  Extraneous 
Agents  in  Master  Seed  Virus,"  are 
equally  sensitive  for  detecting 
extraneous  canine  distemper  viruses. 
The  TCnDso  used  in  the  canine  hepatitis 
serum  neutralization  (SN)  test  in  current 
§  113.305(c)(1)  would  be  changed  firom 
"less  than  500"  to  "50  to  300”  to  be 
consistent  with  other  regulations  that 
include  this  test  procediue.  The 
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regulation  would  be  revised  so  that 
either  CAV-1  (ICH)  at  CAV-2  may  be 
used  as  the  indicator  virus  in  the  SN 
test,  and  the  challenge  virus  must  be 
“furnished  or  approved  by  the  Animal 
and  Plant  Healm  Inspection  Service 
(APHIS)."  The  requirement  in  current 
§  113.305(c)(3)(i)  to  produce  clinical 
signs  and  isolate  virus  from  the 
surviving  control  %vould  be  removed 
because  demonstrati<Hi  of  clinical  signs 
in  4  to  5  controls  is  considered  evidence 
of  an  adequate  challenge.  An 
immunogenicity  test  for  CAV-2  would 
be  added.  It  would  be  modeled  after  the 
test  for  the  feline  respiratory  viruses 
except  that  the  numter  of  controls  with 
clinical  signs  that  is  necessary  for  a 
valid  test  would  be  reduced  from  8  of 
10  to  6  of  10  controls.  We  propose  this 
reduction  because  clinical  signs  caused 
by  CAV-2  are  harder  to  repr^uce  than 
those  of  feline  respiratory  viruses.  The 
reference  to  safety  tests  in  current 
§  113.305(d)(1)  would  also  be  removed, 
since  safety  tests  required  in  $  113.300, 
“General  Requirements  for  Live  Virus 
Vaccines,"  are  applicable  to  this 
vaccine. 

We  propose  the  following  revision  in 
§113.306. 

The  heading  and  the  introductory  text 
in  §  113.306  would  be  amended  by 
removing  the  phrase,  “Ferret 
Avirulent."  The  following  proposed 
changes  in  §  113.306  would  uj^ate  this 
section.  The  sensitivity  of  the  test  to 
screen  for  wild  canine  distemper  virus 
would  be  enhanced  by  increasing  the 
number  of  ferrets  used  in  the  test  from 
two  to  five.  The  virulence  of  wild  type 
distempter  virus  is  more  readily 
detect^  in  ferrets  than  in  dogs. 
Therefore,  the  phrase  “wild  canine 
distemper  virus"  would  be  changed  to 
“ferret  virulent  canine  distemper  virus." 
The  amount  of  virus  used  in  the  SN  test 
would  be  revised  from  “less  than  500" 
to  “50  to  300“  TCBDso  to  be  consistent 
with  other  standard  requirements.  In 
current  §  113.306(c)(3),  the  description 
of  the  challenge  virus  would  be  changed 
to  remove  the  strain  reference  and 
include  the  phrase  “furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service.”  Other 
virulent  isolates  are  now  available  that 
are  equally  acceptable.  The  requirement 
in  current  §  113.306(c)(3)(i)  to  isolate 
distemper  virus  from  surviving  controls 
would  be  removed,  since  virulent  virus 
is  difficult  to  isolate  and  isolation  of 
virus  is  not  necessary.  The  reference  to 
the  safety  tests  in  current  §  113.306(d)(1) 
would  be  removed  because  the  safety 
tests  included  in  the  general 
requirements  for  live  virus  vaccine  in 
§  113.300  apply  to  this  vaccine. 
Procedures  for  testing  a  final  product  of 


avian  tissue  origin  would  be  modified  to 
make  this  requirement  consistent  with 
other  Standard  Requirements  regarding 
propagation  of  the  vinis  in  tissue  of 
avian  migin.  Vaccines  propagated  in 
tissues  of  avian  origin  (diicken 
embryos)  are  tested  in  accordance  urith 
§113.37. 

We  also  propose  to  remove  §  113.307, 
“Canine  Distemper  Vaccine  (F«rret 
Virulent)"  from  the  Standard 
Requirements  because  this  vaccine  is  no 
longer  manufactxired. 

Executive  Order  12291,  Executive 
Order  12778,  and  Regulatory  Flexibility 
Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulati<m 
1512-1  and  have  determined  that  it  is 
not  a  “majm  rule."  Based  on 
information  compiled  by  the 
Department,  we  ^ve  determined  that 
this  proposed  rule  would  have  an  efiect 
on  the  economy  of  less  than  $100 
million:  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States^sed 
enterprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

This  proposed  rule,  if  adopted,  would 
revise  the  current  Standard 
Requirements  for  certain  vaccines. 
Sections  113.201  and  113.202  would  be 
amended  to  revise  the  potency  test 
performed  on  each  serial  of  product  so 
that  fewer  dogs  would  be  us^  and 
serology  would  be  used  instead  of  virus 
challenge.  Both  of  these  would  decrease 
the  costs  of  production  to  the 
manufacturer.  In  §  113.204,  the  potency 
test  in  mink  would  be  changed  to  allow 
virus  isolation  instead  of  clinical  signs 
for  evaluation  of  the  serials.  This  would 
also  decrease  the  costs.  Other  changes  to 
the  Standard  Requirements  would 
generally  update  the  Standard 
Requirements  to  reflect  current 
scientific  knowledge.  We  do  not  expect 
any  increase  in  cost  to  the  200  biologies 
manufacturers  affected  by  this  proposed 
rule.  We  expect  the  changes  would 
decrease  the  costs  for  the  manufacturers. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 


Jiistice  Reform.  It  is  not  intended  to 
have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  at  policies,  unless  they 
present  an  irreccmcilabls  conflict  with 
this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
regulations  under  this  rule. 

Executive  Order  12372 

Hiis  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
informatimi  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  9  CFR  Part  113 

Animal  biologies.  Exports.  Imports, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  9  (3FR  part  113  would  be 
amended  as  follows: 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows:  ' 

Authority:  21  U.S.C  151-159;  7  CSTt  2.17, 
2.51,  and  371.2(d). 

2.  Section  113.40  would  be  revised  to 
read  as  follows: 

1113.40  Dog  Safety  TmL 

The  safety  tests  provided  in  this 
section  shall  be  conducted  when 
prescribed  in  a  Standard  Requirement  or 
in  the  filed  Outline  of  Production  for  a 
biological  product  recommended  for  use 
in  dogs. 

(a)  Hie  dog  safety  test  provided  in  this 
paragraph  shall  be  used  when  the 
Master  Seed  Virus  is  tested  for  safety. 

(1)  The  test  animals  shall  be 
determined  to  be  susceptible  to  the 
virus  under  test  by  a  method  acceptable 
to  the  Animal  and  Plant  Health 
Inspection  Service. 

(2)  Each  of  at  least  10  susceptible  dogs 
shall  be  administered  a  sample  of  the 
Master  Seed  Virus  equivalent  to  the 
amount  of  virus  to  be  used  in  one  dog 
dose  of  the  vaccine,  by  the  method 
recommended  on  the  label,  and  the  dog 
shall  be  observed  each  day  for  14  days. 

(3)  If  imfavorahle  reactions 
attributable  to  the  virus  occur  in  any  of 
the  dogs  during  the  observation  period, 
the  Master  Seed  Virus  is  imsatistactory. 
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If  unfavorable  reactions  occur  which  are 
not  attributable  to  the  Master  Seed 
Virus,  the  test  shall  be  declared 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  Master  Seed  Virus  shall  be 
considered  unsatisfactory. 

(b)  The  dog  safety  test  provided  in 
this  paragraph  shall  be  used  when  a 
serial  of  vaccine  is  tested  for  safety 
before  release. 

(1)  Each  of  two  healthy  dogs  shall  be 
administered  10  dogs  doses  %  the 
method  recommended  on  the  label  and 
the  dogs  shall  be  observed  each  day  for 
14  days. 

(2)  If  unfavorable  reactions 
attributable  to  the  biological  product 
occur  during  the  observation  period,  the 
serial  is  unsatisfactory.  If  unfavorable 
reactions  occur  which  are  not 
attributable  to  the  biological  product, 
the  test  shall  be  declared  inconclusive 
and  may  be  repeated.  Provided,  That,  if 
the  test  is  not  repeated,  the  serial  shall 
be  considered  unsatisfactory. 

3.  Section  113.201  would  be  revised 
to  read  as  follows; 

f  113.201  Canine  Diatempar  Vaccina, 

Kiiiad  Virua. 

Canine  Distemper  Vaccine,  Killed 
Virus,  shall  be  prepared  from  virus¬ 
bearing  cell  culture  fluids.  Only  blaster 
Seed  Virus  which  has  been  established 
as  pure,  safe,  and  immunogenic  shall  be 
used  for  vaccine  production.  All  serials 
of  vaCcine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  general  requirements 
prescribed  in  §  113.200. 

(b)  The  immunogenicity  of  vaccine 
prepared  from  the  Master  Seed  Virus  in 
accordance  with  the  Outline  of 
Production  shall  be  established.  Vaccine 
used  for  this  test  shall  be  at  the  highest 
passage  from  the  Master  Seed  and 
prepared  at  the  minimum 
preinactivation  titer  specified  in  the 
Outline  of  Production. 

(1)  Twenty-five  canine  distemper 
susceptible  dogs  (20  vaccinates  and  5 
controls)  shall  be  used  as  test  animals. 
Blood  samples  drawn  from  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  to  determine  susceptibility.  A 
constant  virus-varying  serum 
neutralization  test  in  cell  culture  using 
50  to  300  TQD  so  of  virus  shall  be  used. 
Dogs  shall  be  considered  susceptible  if 
there  is  no  neutralization  at  a  1:2  final 
serum  dilution. 

(i)  The  20  dogs  used  as  vaccinates 
shall  be  injected  with  one  dose  of 
vaccine  by  the  method  recommended  on 
the  label.  If  a  second  dose  is 


recommended,  the  second  dose  shall  be 
administered  at  the  time  specified  on 
the  label. 

(ii)  At  least  14  days  after  the  last 
inoculation,  the  vaccinates  and  controls 
shall  each  be  challenged  intracerebrally 
with  canine  distemper  virus  furnished 
or  approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  21  days. 

(iii)  If  at  least  four  of  the  five  controls 
do  not  die  and  the  survivors,  if  any,  do 
not  show  clinical  signs  of  canine 
distemper,  the  test  is  inconclusive  and 
may  be  repeated. 

(iv)  If  at  least  19  of  the  20  vaccinated 
do  not  survive  without  showing  clinical 
signs  of  canine  distemper  during  the 
observation  period,  the  Master  Seed 
Virus  is  unsatisfactory. 

(c)  Test  requirements  for  release.  Each 
serial  shall  meet  the  applicable  general 
requirements  prescribe  in  §  113.200 
and  the  special  requirements  for  safety 
and  potency  provided  in  this  section. 

(1)  Safety  test.  The  vaccinates  used  in 
the  potency  test  in  paragraph  (c)(2)  of 
this  section  shall  be  observed  each  day 
during  the  postvaccination  observation 
period.  If  unfavorable  reactions  occur 
which  are  attributable  to  the  vaccine, 
the  serial  is  unsatisfactory.  If 
unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated: 
Provided,  That,  if  the  test  is  not 
repeated,  the  serial  is  unsatisfacto^. 

(2)  Potency  test — serum  neutralization 
test.  Bulk  or  final  container  samples  of 
completed  product  shall  be  tested  for 
potency  using  five  susceptible  dogs 
(four  vaccinates  and  one  control)  as  the 
test  animals.  Blood  samples  drawn  from 
each  dog  shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  virus  to  determine 
susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDso  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the  four 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Serology.  At  the  end  of  the  post 
vaccination  observation  period,  a 
second  blood  sample  shall  be  obtained 
from  each  of  the  five  dogs  and  the 
serums  shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
distemper  virus  in  the  same  manner 
used  to  determine  susceptibility. 


(iv)  Interpretation  of  the  serum 
neutralization  test.  If  the  control  has  not 
remained  seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  repeated.  If  at 
least  three  of  the  four  vaccinates  in  a 
valid  test  have  not  developed  titers 
based  upon  a  final  serum  dilution  of  at 
least  1:50  and  the  remaining  vaccinate 
has  not  developed  a  titer  of  at  least  1:25, 
the  serial  is  imsatisfactory  except  as 
provided  in  paragraphs  (c)(2)  (v)  and 
(vi)  of  this  section. 

(v)  Virus  challenge  test.  If  the  results 
of  a  valid  SN  test  are  imsatisfactory,  the 
vaccinates  and  the  control  may  be 
challenged  intracerebrally  with  a 
virulent  canine  distemper  virus 
furnished  or  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
each  animal  observed  each  day  for  an 
additional  21  days. 

(vi)  Interpretation  of  the  virus 
challenge  test.  For  a  serial  to  be 
satisfactory,  all  vaccinates  must  remain 
free  of  clinical  signs  of  canine  distemper 
while  the  control  must  die  of  canine 
distemper.  If  the  control  does  not  die  of 
canine  distemper,  the  test  is 
inconclusive  and  may  be  repeated 
except,  that  if  any  of  the  vaccinates 
show  signs  or  dies  of  canine  distemper, 
the  serial  is  unsatisfactory. 

4.  Section  113.202  would  be  revised 
to  read  as  follows; 

S 1 13.202  Canine  HapatMa  and  Canine 
Adanovirua  Type  2  Vaccina,  KUIad  Virua. 

Canine  Hepatitis  and  Canine 
Adenovirus  Type  2  Vaccine,  Killed 
Virus,  shall  be  prepared  fix)m  virus¬ 
bearing  cell  culture  fluids.  Only  Master 
Seed  Virus  which  has  been  established 
as  pure,  safe,  and  immunogenic  shall  be 
used  for  vaccine  production.  All  serials 
of  vaccine  shall  be  prepared  from  the 
first  through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  requirements  prescribed 
in  §113.200. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenicity  by  one  or  both  of 
the  following  methods.  Vaccine  used  for 
these  tests  shall  be  at  the  highest 
passage  from  the  Master  Seed  and 
prepared  at  the  minimum 
preinactivation  titer  specified  in  the 
Outline  of  Production. 

(1)  Immunogenicity  for  canine 
hepatitis.  Twenty-five  canine  hepatitis 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  serum-constant  virus 
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neutralization  test  using  50  to  300 
TCIDm  of  canine  adenovirus. 

(1)  The  20  dogs  to  be  used  as 
vaccinates  shall  be  injected  with  one 
dose  of  vaccine  and  the  remaining  five 
dogs  held  as  controls.  If  a  second  dose 
is  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label. 

(ii)  Not  less  than  14  days  after  the  last 
inoculation,  each  vaccinate  and  control 
shall  be  challenged  intravenously  with 
virulent  infectious  canine  hepatitis 
virus  furnished  or  approved  by  the 
Animal  and  Plant  Health  Inspection 
Service  and  observed  each  day  for  14 
days. 

(iii)  If  at  least  four  of  the  five  controls 
do  not  show  severe  clinical  signs  of 
infectious  canine  hepatitis,  the  test  is 
inconclusive  and  m^  be  repeated. 

(iv)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  infectious  canine  hepatitis 
during  the  observation  period,  the 
Master  Seed  Virus  is  unsatisfactory. 

(2)  Immunogenicity  for  canine 
adenovirus  type  2.  Thirty  canine 
adenovirus  type  2  susceptible  dogs  shall 
be  used  as  test  animals  (20  vaccinates 
and  10  controls).  Blood  samples  shall  be 
drawn  fit)m  these  animals  and 
individual  serum  samples  tested.  The 
dogs  shall  be  considered  susceptible  if 
the  results  are  negative  at  a  1:2  final 
serum  dilution  in  a  varying  serum- 
constant  virus  neutralization  test  using 
50  to  300  TCIDso  of  canine  adenovirus. 

(i)  The  20  dogs  to  be  used  as 
vaccinates  shall  be  injected  with  one 
dose  of  vaccine  and  the  remaining  10 
dogs  held  as  controls.  If  a  second  dose 
is  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label. 

(ii)  Not  less  than  14  days  after  the  last 
inoculation,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 

(iii)  if  at  least  6  of  10  controls  do  not 
show  clinical  signs  of  canine  adenovirus 
type  2  infection  other  than  fever,  the  test 
is  inconclusive  and  may  be  repeated. 

(iv)  If  a  significant  difference  in 
clinical  signs  in  a  valid  test  cannot  be 
demonstrated  between  vaccinates  and 
controls  using  a  scoring  system 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service,  the  Master 
Seed  Virus  is  unsatisfactory. 


(c)  Test  requirements  for  release.  Each 
serial  shall  meet  the  applicable  general 
requirements  prescribe  in  $  113.200, 
the  special  requirements  for  safety 
provided  in  this  section,  and  the 
applicable  potency  tests  provided  in 
this  section. 

(1)  Safety  test.  The  vaccinates  used  in 
the  potency  test  in  paragraph  (c)(2)  and/ 
or  (c)(3)  of  this  section  shall  be  observed 
each  day  during  the  postvaccination 
observation  period.  If  unfavorable 
reactions  occur  which  are  attributable  to 
the  vaccine,  the  serial  is  unsatisfactory. 

If  unfavorable  reactions  occur  which  are 
not  attributable  to  the  vaccine,  the  test 
is  inconclusive  and  may  be  repeated: 
Provided,  That,  if  not  repeateo,  the 
serial  is  unsatisfactory. 

(2)  Potency  test  for  canine  hepatitis — 
serum  neutralization  test.  Bulk  or  final 
container  samples  of  completed  product 
shall  be  tested  for  potency  using  at  least 
five  susceptible  dogs  (four  vaccinates 
and  one  control)  as  the  test  animals. 
Blood  samples  drawn  from  each  dog 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
adenovirus  to  determine  susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCIDjo  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  time  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Serology.  At  the  end  of  the 
postvaccination  observation  period,  a 
second  blood  sample  shall  be  obtained 
from  each  of  the  dogs  and  the  serums 
shall  be  individually  tested  for 
neutralizing  antibody  against  canine 
adenovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(iv)  Interpretation  of  the  serum 
neutralizatiop  test.  If  the  control(s)  has 
not  remained  seronegative  at  1:2,  the 
test  is  inconclusive  and  may  be 
repeated.  If  at  least  75  percent  of  the 
vaccinates  in  a  valid  test  have  not 
developed  titers  based  upon  final  serum 
dilution  of  at  least  1:10  and  the 
remaining  vavxinate(s)  has  not 
developed  a  titer  of  at  least  1:2,  the 
serial  is  unsatisfactory  except  as 
provided  in  paragraphs  (c)(2)  (v)  and 
(vi)  of  this  section. 

(v)  Virus  challenge  test.  If  the  results 
of  a  valid  serum  neutralization  test  are 
unsatisfactory,  the  vaccinates  and  the 
control(s)  may  be  challenged 
intravenously  with  a  virulent  canine 


hepatitis  virus  furnished  or  approved  by 
the  Animal  and  Plant  Health  Inspection 
Service  and  each  animal  observed  each 
day  for  an  additional  14  days. 

(vi)  Interpretation  of  the  virus 
challenge  test.  For  a  serial  to  be 
satisfactory,  all  vaccinates  must  remain 
fiee  of  clinical  signs  of  canine  hepatitis 
while  the  control(s)  must  show  severe 
clinical  signs  of  canine  hepatitis.  If  the 
control(s)  does  not  show  severe  clinical 
signs  of  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  any  of  the  vaccinates 
show  signs  or  die  of  canine  hepatitis, 
the  serial  is  unsatisfactory. 

(3)  Potency  test  for  canine  adenovirus 
type  2.  Bulk  or  final  container  samples 
of  completed  product  shall  be  test^  for 
potency  using  eight  susceptible  dogs 
(five  vaccinates  and  three  controls)  as 
the  test  animals.  Blood  samples  drawn 
fi'om  each  dog  shall  be  individually 
tested  for  neutralizing  antibody  against 
canine  adenovirus  to  determine 
susceptibility. 

(i)  A  constant  virus-varying  serum 
neutralization  test  in  tissue  culture 
using  50  to  300  TCID30  of  virus  shall  be 
used.  Dogs  shall  be  considered 
susceptible  if  there  is  no  neutralization 
at  a  1:2  final  serum  dilution. 

(ii)  Vaccination.  Each  of  the  five 
vaccinates  shall  be  injected  as 
recommended  on  the  label.  If  two  doses 
are  recommended,  the  second  dose  shall 
be  administered  at  the  lime  specified  on 
the  label.  The  dogs  shall  be  observed 
each  day  for  at  least  14  days  after  the 
last  inoculation. 

(iii)  Not  less  than  14  days  after  the  last 
inoculation,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  by  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 

(iv)  If  at  least  two  of  three  controls  do 
not  show  clinical  signs  of  canine 
adenovirus  type  2  other  than  fever,  the 
test  is  inconclusive  and  may  be 
repeated. 

(v)  If  a  significant  difference  in 
clinical  signs  cannot  be  demonstrated 
between  vaccinates  and  controls  using  a 
scoring  system  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
prescribed  in  the  Outline  of  Production, 
the  serial  is  unsatisfactory. 

5.  Section  113.204  would  be  amended 
by  revising  paragraphs  (b)  (2)  and  (3)  to 
read  as  follows: 
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§113.204  Mink  EnIwMe  Vaoolne,  KHM  * 
Vinie. 

•  *  *  •  • 

(b)*  *  * 

(2)  Challenge.  At  least  2  weeks  after 
the  last  inoculation,  the  five  vaccinates 
and  the  five  controls  shall  be  challenged 
with  virulent  mink  enteritis  virus  and 
observed  each  day  for  12  days.  Fecal 
material  shall  be  collected  from  each 
test  animal  that  remains  fiee  of  enteritic 
symptoms  and  tested  for  the  presence  of 
mink  enteritis  virus  isolation  and/or 
fluorescent  antibody  examination. 

(3)  Interpretation.  A  serial  is 
satisfactory  if  at  least  80  percent  of  the 
vaccinates  remain  free  of  enteritic 
symptoms  and  do  not  shed  virus  in  the 
feces,  while  at  least  80  percent  of  the 
controls  develop  clinical  signs  of  mink 
enteritis  or  shed  virus  in  the  feces.  If  at 
least  80  percent  of  the  vaccinates  remain 
free  of  enteritic  symptoms  and  do  not 
shed  virus  in  the  feces,  while  at  least  80 
percent  of  the  controls  develop  clinical 
signs  of  mink  enteritis  or  shed  virus  in 
the  feces,  the  test  is  considered 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  at  least  80  percent  of 
the  vaccinates  do  not  remain  well  and 
free  of  detectable  virus  in  the  feces,  the 
serial  is  unsatisfactory. 

6.  Section  113.305  would  be  revised 
to  read  as  follows: 

§113.305  Canina  Hepatitia  and  Canine 
Adenovirus  Type  2  Vaccine. 

Canine  Hepatitis  Vaccine  and  Canine 
Adenovirus  type  2  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids.  Only  Master  Seed  Virus  which 
has  been  established  as  pure,  safe,  and 
immunogenic  shall  be  used  in  preparing 
the  production  seed  virus  for  vaccine 
production.  All  serials  shall  be  prepared 
from  the  first  through  the  fifth  passage 
from  the  Master  Seed  Virus. 

(a)  The  Master  Seed  Virus  shall  meet 
the  applicable  requirements  prescribed 
in  §  113.300  except  that  the  dog  safety 
test  prescribed  in  §  113.40(a)  shall  be 
conducted  by  the  intravenous  route. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immunogenicity  by  one  or  both  of 
the  following  methods: 

(1)  Immunogenicity  for  canine 
hepatitis.  Twenty-five  canine  hepatitis 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TCIDso  of  canine  adenovirus. 


(i)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  from  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  to  be  used  as  vaccinates  shall 
be  injected  with  a  predetermined 
quantity  of  vaccine  virus  and  the 
remaining  five  dogs  held  as  uninjected 
controls.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used. 

(ii)  Not  less  than  14  days 
postinjection,  the  vaccinates  and  the 
controls  shall  each  be  challenged 
intravenously  with  virulent  infectious 
canine  hepatitis  virus  furnished  or 
approved  by  the  Animal  and  Plant 
health  Inspection  Service  and  observed 
each  day  for  14  days. 

(A)  If  at  least  four  of  the  five  controls 
do  not  show  severe  clinical  signs  of 
canine  hepatitis,  the  test  is  inconclusive 
and  may  be  repeated. 

(B)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  infectious  canine  hepatitis 
during  the  observation  period,  the 
Master  Seed  Virus  is  unsatisfactory. 

(iii)  The  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  for  canine 
hepatitis  in  3  years  unless  use  of  the  lost 
previously  tested  is  discontinued.  Ten 
susceptible  dogs  (8  vaccinates  and  2 
controls)  shall  oe  used  in  the  retest. 
Susceptibility  shall  be  determined  in 
the  manner  provided  in  paragraph  (b)(1) 
of  this  section. 

(A)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vaccine  virus  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(B)  At  least  14  days  postvaccination, 
a  second  serum  sample  shall  be  drawn 
from  each  dog  and  tested  for 
neutralizing  antibody  to  canine 
adenovirus  in  the  same  manner  used  to 
determine  susceptibility. 

(C)  If  the  two  controls  have  not 
remained  seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  related. 

(D)  If  at  least  six  of  the  ei^t 
vaccinates  in  a  valid  test  do  not  develop 
titers  of  at  least  1:10  based  upon  final 
serum  dilution,  the  Master  Seed  Virus  is 
unsatisfactory  except  as  provided  in 
paragraph  (b)(4)(v)  of  this  section. 

(Ej  If  the  results  of  a  valid  serum 
neutralization  test  are  unsatisfactory, 
the  vaccinates  and  the  controls  may  be 
challenged  as  provided  in  paragraph 
(b)(3)  of  this  section.  A  Master  Seed  is 
satisfactory  if  all  vaccinates  remain  free 
of  clinical  signs  of  canine  hepatitis, 
while  both  controls  develop  severe 
clinical  signs  of  canine  hepatitis.  If  both 
controls  do  not  show  severe  clinical 


signs  of  canine  hepatitis,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided.  That,  if  any  of  the  vaccinates 
show  such  signs,  the  Master  Seed  Virus 
is  unsatisfactory. 

(2)  Immunogenicity  for  canine 
adenovirus  Type  2.  Thirty  canine 
adenovirus  ty^  2  susceptible  dogs  shall 
be  used  as  test  animals  (20  vaccinates 
and  10  controls).  Blood  samples  shall  be 
drawn  firom  these  animals  and 
individual  serum  samples  tested.  The 
dogs  shall  be  considers  susceptible  if 
the  results  are  negative  at  a  1:2  final 
serum  dilution  in  a  varying  serum- 
constant  virus  neutralization  test  using 
50  to  300  TCID  so  of  canine  adenovirus. 

(i)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  from  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  to  be  used  as  vaccinates  shall 
he  injected  with  a  predetermined 
quantity  of  vaccine  virus  and  the 
remaining  10  dogs  held  as  iminjected 
controls.  To  confirm  the  dosage 
calculations,  five  replicate  virus 
titrations  shall  be  conducted  on  a 
sample  of  the  vaccine  virus  dilution 
used. 

(ii)  Not  less  than  14  days 
postinjection,  the  vaccinates  and  the 
controls  shall  be  challenged  by  exposure 
to  a  nebulized  aerosol  of  virulent  canine 
adenovirus  type  2  furnished  or 
approved  hy  the  Animal  and  Plant 
Health  Inspection  Service  and  observed 
each  day  for  14  days  postchallenge.  The 
rectal  temperature  of  each  animal  shall 
be  taken  and  the  presence  of  respiratory 
or  other  clinical  signs  of  canine 
adenovirus  type  2  noted  and  recorded 
each  day. 

(A)  If  at  least  6  of  10  controls  do  not 
show  clinical  signs  of  canine  adenovirus 
type  2  infection  other  than  fever,  the  test 
is  inconclusive  and  may  be  repeated. 

(B)  If  a  significant  difierence  in 
clinical  signs  in  a  valid  test  cannot  be 
demonstrated  between  vaccinates  and 
controls  using  a  scoring  system 
approved  by  die  Animal  and  Plant 
Health  Inspection  Service,  the  Master 
Seed  Virus  is  unsatisfactory. 

(iii)  The  Master  Seed  Virus  shall  be 
retested  for  immimogenicity  in  3  years 
unless  use  of  the  lot  previously  tested  is 
discontinued.  Either  10  vaccinates  and 
6  controls  or  5  vaccinates  and  3  controls 
shall  be  used  in  the  retest. 

(A)  If  less  than  4  of  6  or  2  of  3  of  the 
controls  show  clinical  signs  of  canine 
adenovirus  type  2  other  than  fever,  the 
test  is  inconclusive  and  may  be 
repeated. 

(B)  A  significant  difference  in  clinical 
signs  shall  be  demonstrated  between 
vaccinates  and  controls  in  a  valid  test  as 
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prescribed  in  paragraph  (b)(2)(ii)(B)  of 
this  section. 

(iv)  An  Outline  of  Production  change 
shall  be  made  before  authorization  for 
use  of  a  new  lot  of  Master  Seed  Virus 
shall  be  granted  by  the  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Test  requirements  for  release.  Each 
serial  and  subserial  shall  meet  the 
requirements  prescribed  in  §  113.300 
and  in  this  paragraph.  Final  container 
samples  of  completed  product  shall  be 
test^.  Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  releas^. 

(1)  Virus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph 
(b)(l)(i)  and/or  (b)(2)(i)  of  this  section. 

To  be  eligible  for  release,  each  serial  and 
each  subserial  shall  have  a  virus  titer 
sufficiently  greater  than  the  titer  of 
vaccine  virus  used  in  the 
immunogenicity  test(s)  prescribed  in 
paragraph  (b)  of  this  section  to  assure 
that  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  of  l(y>  ? 
greater  than  that  used  in  such 
immunogenicity  test(s)  but  not  less  than 
102  5  TCIDso  does.  If  both 
immimogenicity  tests  in  paragraph  fb)  of 
this  section  are  conducted  and  a 
different  amount  of  virus  is  used  in  each 
test,  the  virus  titer  requirements  shall  be 
based  on  the  higher  of  the  two  amounts. 

7.  Section  113.306  would  be  revised 
to  read  as  follows: 

§  1 13.306  Canina  Diatampar  Vaccina. 

Canine  Distemper  Vaccine  shall  be 
prepared  from  virus-bearing  cell  culture 
fluids  or  embryonated  chicken  eggs. 
Only  Master  Swd  Virus  which  has  been 
established  as  pure,  safe,  and 
immunogenic  shall  be  used  for 
preparing  the  production  seed  virus  for 
vaccine  production.  All  serials  of 
vaccine  shall  be  prepared  from  the  first 
through  the  fifth  passage  from  the 
Master  Seed  Virus. 

(a)  Master  Seed  Virus.  The  Master 
Se^  Virus  shall  meet  the  applicable 
requirements  prescribed  in  §  113.300 
and  the  requirements  prescribed  in  this 
section. 

(1)  To  detect  ferret  virulent  canine 
distemper  virus,  each  of  five  canine 
distemper  susceptible  ferrets  shall  be 
injected  with  a  sample  of  the  Master 
Seed  Virus  equivalent  to  the  amount  of 
virus  to  be  us^  in  one  dog  dose  and 
observed  each  day  for  21  days.  If 
undesirable  reactions  are  observed 
during  the  observation  period,  the  lot  of 
Master  Seed  is  unsatisfactory. 

(2)  Master  Seed  Virus  propagated  in 
tissues  or  cells  of  avian  origin  shall  be 


tested  for  pathogens  by  the  chicken 
embryo  test  prescribed  in  §  133.37.  If 
found  unsatisfactory,  the  Master  Seed 
Virus  shall  not  be  used. 

(b)  Each  lot  of  Master  Seed  Virus  used 
for  vaccine  production  shall  be  tested 
for  immimogenicity.  The  selected  virus 
dose  from  the  lot  of  Master  Seed  Virus 
shall  be  established  as  follows: 

(1)  Twenty-five  canine  distemper 
susceptible  dogs  shall  be  used  as  test 
animals  (20  vaccinates  and  5  controls). 
Blood  samples  shall  be  drawn  from 
these  animals  and  individual  serum 
samples  tested.  The  dogs  shall  be 
considered  susceptible  if  the  results  are 
negative  at  a  1:2  final  serum  dilution  in 
a  varying  serum-constant  virus 
neutralization  test  using  50  to  300 
TQDso  of  canine  distemper  virus. 

(2)  A  geometric  mean  titer  of  the  dried 
vaccine  produced  fium  the  highest 
passage  of  the  Master  Seed  Virus  shall 
be  established  before  the 
immunogenicity  test  is  conducted.  The 
20  dogs  used  as  vaccinates  shall  be 
injected  with  a  predetermined  quantity 
of  vaccine  virus  and  the  remaining  five 
dogs  held  as  uninjected  controls.  To 
confirm  to  dosage  calculations,  five 
replicate  virus  titrations  shall  be 
conducted  on  a  sample  of  the  vaccine 
virus  dilution  used. 

(3)  At  least  14  days  post-injection,  the 
vaccinates  and  the  controls  shall  each 
be  challenged  intracerebrally  with 
virulent  canine  distemper  virus 
furnished  or  approved  by  the  Animal 
and  Plant  Health  Inspection  Service  and 
observed  each  day  for  21  days. 

(i)  If  at  least  four  of  the  five  controls 
do  not  die  and  the  survivor,  if  any,  does 
not  show  clinical  signs  of  canine 
distemper  the  test  is  inconclusive  and 
may  be  repeated. 

(ii)  If  at  least  19  of  the  20  vaccinates 
do  not  survive  without  showing  clinical 
signs  of  canine  distemper  during  the 
o^ervation  period,  the  Master  Seed 
Virus  is  unsatisfactory. 

(4)  The  Master  Seed  Virus  shall  be 
retested  for  immunogenicity  in  3  years 
unless  use  of  the  lot  previously  tested  is 
discontinued.  Ten  susceptible  dogs  (8 
vaccinates  and  2  controls)  shall  be  used 
in  the  retest.  Susceptibility  shall  be 
determined  in  the  manner  provided  in 
paragraph  (b)(1)  of  this  section. 

(i)  Each  vaccinate  shall  be  injected 
with  a  predetermined  quantity  of 
vaccine  virus  as  provided  in  paragraph 
(b)(2)  of  this  section. 

(ii)  At  least  14  days  postvaccination, 
a  second  serum  sample  shall  be  drawn 
from  each  dog  and  tested  for 
neutralizing  antibody  to  canine 
distemper  virus  in  the  same  manner 
used  to  determine  susceptibility. 


(iii)  If  the  two  controls  have  not 
remained  seronegative  at  1:2,  the  test  is 
inconclusive  and  may  be  repeated. 

(iv)  If  at  least  6  of  the  8  vaccinates  in 
a  valid  test  do  not  develop  titers  of  at 
least  1:50  based  upon  final  serum 
dilution,  the  Master  Seed  Virus  is 
unsatisfactory,  except  as  provided  in 
paragraph  (b)(4)(v)  of  this  section. 

(v)  If  the  results  of  a  valid  serum 
neutralization  test  are  unsatisfactory, 
the  vaccinates  and  the  controls  may  be 
challenged  as  provided  in  paragraph 
(b)(3)  of  this  section.  A  Master  Se^  is 
satisfactory  if  all  vaccinates  remain  free 
of  clinical  signs  of  canine  distemper, 
while  the  two  controls  die  with  clinical 
signs  of  canine  distemper.  If  the  two 
controls  do  not  die  wi^  clinical  signs 
of  canine  distemper,  the  test  is 
inconclusive  and  may  be  repeated: 
Provided,  That,  if  any  of  the  vaccinates 
show  such  signs,  the  Master  Seed  Virus 
is  unsatisfactory. 

(5)  An  Outline  of  Production  change 
shall  be  made  before  authorization  for 
use  of  a  new  lot  of  Master  Seed  Virus 
shall  be  granted  by  the  Animal  and 
Plant  Health  Inspection  Service. 

(c)  Test  requirements  for  release. 
Except  for  §  113.300(a)(3)(ii),  each  serial 
and  subserial  shall  meet  the 
requirements  prescribed  in  §  113.300 
and  in  this  paragraph.  Final  container 
samples  of  completed  product  shall  be 
tested.  Any  serial  or  subserial  found 
unsatisfactory  by  a  prescribed  test  shall 
not  be  released. 

(1)  The  test  for  pathogens  prescribed 
in  §  113.37  shall  ^  conducted  on  each 
serial  or  one  subserial  of  avian  origin 
vaccine. 

(2)  V'i'rus  titer  requirements.  Final 
container  samples  of  completed  product 
shall  be  tested  for  virus  titer  using  the 
titration  method  used  in  paragraph 
(b)(2}  of  this  section.  To  be  eligible  for 
release,  each  serial  and  subserial  shall 
have  a  virus  titer  sufficiently  greater 
than  the  titer  of  vaccine  virus  used  in 
the  immunogenicity  test  prescribed  in 
paragraph  (b)  of  this  section  to  assure 
that  when  tested  at  any  time  within  the 
expiration  period,  each  serial  and 
subserial  shall  have  a  virus  titer  of  IQo '' 
greater  than  that  used  in  such 
immunogenicity  test  but  not  less  than 
102  5  TCIDflo  per  dose. 

f  113.307  [Removed] 

8.  Section  113.307  would  be  removed. 

Done  inlVashington.  DC,  this  16th  day  of 
July  1993. 

Eugene  Brenstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dockt  No.  aa-NM-W-AD] 

AlrwortNneee  Diracttvaa;  Fokker 
Model  F27  Sarlee  Akplaiwa,  Excluding 
Mo<M  F27  Mk  060  Sarlea  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwort^ess 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F27  series 
airplanes.  This  proposal  would  require 
the  replacement  of  the  brake  control 
valve  actuating  levers  with  improved 
imits.  This  proposal  is  prompted  by 
reports  of  levers  that  firactur^  during 
operation  of  the  brake  S3rstem.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
brake  control  valve  actuating  levers, 
which  could  lead  to  loss  of  the  primary 
brakes,  differential  braking,  and  anti* 
skid. 

DATES:  Comments  must  be  received  by 
September  20, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM->103, 
Attention:  Rules  Docket  No.  93-NM- 
83-AD,  1601  Lind  Avenue,  SW., 

Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  ^ 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  lind  Avenue 
SW.,  Renton.  Washington. 

FOR  FURTHER  MFORMATION  CONTACT: 
Timothy  J.  Dulin,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2141;  f^  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 


identify  the  rules  docket  number  and  be 
submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  bie  c^nged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  f(Mr  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA*public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket 

Commenters  Mashing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-63-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-83-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  reports 
have  been  received  from  operators  of 
these  airplanes  indicating  that  brake 
control  valve  actuating  levers  have 
fractured  during  operation  of  the  brake 
system.  Subsequent  investigation 
revealed  that  the  levers  initially  cracked 
due  to  fatigue,  and  finally  fractured  due 
to  overload.  If  the  levers  fail,  the 
airplane  could  be  brought  to  a  stop  by 
the  use  of  the  alternate  braking  system; 
however,  this  vrould  result  in  an 
increased  crew  uroikload  because  no 
difierential  braking  and  no  anti-skid 
would  be  available  when  the  airplane  is 
operating  in  the  altranate  braking  mode. 
Under  certain  circumstances,  this 
situation  could  result  in  the  airplane 
going  off  the  runway. 

Fc^w  has  issued  Service  Bulletin 
F27/32-161.  Reviaon  1,  dated  June  14, 
1991,  that  describes  procedures  for 
replacing  the  brake  control  valve 
actuating  levers  Math  improved  units 


manufactured  from  stainless  steel  Math 
high  tensile  strength.  The  RLD  classified 
this  service  bulletin  as  mandatwy  and 
issued  Dutch  airworthiness  directive 
BLA  91>038.  dated  May  10. 1991,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  The 
Netherlands. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  t3me 
certificated  for  operation  in  ue  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RID  has 
kept  the  FAA  inifonned  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  ^  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  register^  in  the  United 
^ates,  the  proposed  AD  would  require 
replacement  of  the  brake  control  valve 
actuating  levers  with  improved  units. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  Math  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  55  airplanes 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  woik  hour.  Required  parts 
would  cost  approximately  $800  per 
airplane.  Bas^  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$140,800,  or  $2,560  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thmefore, 
in  accordance  Math  Executive  Order 
12612,  it  is  determined  that  this 
proposal  MTould  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Fedmlism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  nile”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  Fetnuary 
26, 1979);  and  (3)  if  promulgated,  Mril) 
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not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

A  copy  of  the  draft  regulatory  evaluation 
prepaid  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  €7R  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 

139.13  [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokken  Docket  SS-NM-SS-AO 
Applicability:  All  Model  P27  series 
airplanes,  excluding  Model  F27  Mark  050 
series  airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  pTe>^us]y. 

To  prevent  ^ure  of  the  brake  control 
valve  actuating  levers,  accomplish  the 
following: 

(a)  Wiftiin  12  months  after  the  eftective 
date  of  this  AD,  or  priOT  to  the  accumulation 
of  2,000  flight  hours  after  the  effective  date 
of  this  AD.  whichever  occurs  first,  replace 
the  brake  ccmtrol  valve  actuating  levers  in 
accordance  with  Pokker  Service  Bulletin 
F27/32-161,  Revision  1,  dated  June  14. 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplarw  Directorate.  Opmtors 
shall  sulmiit  their  requests  througn  an 
appropriate  FAA  Principal  Maintenance 
Inspertm,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113 

Note:  Inhumation  concerning  the  existence 
of  approved  alternative  methom  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accfudartoe  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton,  Washington,  on  July  19, 
1993. 

David  G.  Haafal. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-17535  Filed  7-22-93;  8:45  am] 
■UJNO  coot  4sio-ta-a 

14  CFR  Part  39 
[Docket  No.  93  Mt>  99  AD) 

Airworthinasa  DlracUvaa;  Airbus 
Industrts  Modal  A300  Sarlas  AIrplanaa, 
Excluding  Modala  A300-600  and  A310 
Sarlaa  AIrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworti^ess 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  series 
airplanes.  This  proposal  would  require 
installation  of  a  protective  cover  above 
each  generator  control  unit  (GCU)  and 
installation  of  a  drainage  di^t  This 
proposal  is  prompted  by  reports 
indicating  that  the  GCU’s  are 
susceptible  to  damage  due  to  foreign 
fluid  drainage.  The  actions  specified  by 
the  proposed  AD  are  intend^  to 
prevent  liquid  firom  entering  the  GCU 
and  causing  internal  short  drcuiting, 
which  could  result  in  the  failure  of  the 
GCU  and  subsequent  loss  of  electrical 
generation  capacity. 

DATES:  Comments  must  be  received  by 
September  20, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docdmt  No.  93-^JM- 
99-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  finm 
Airbus  Industrie,  1  Rcmd  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Bran^,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  econmnic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  omtact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod:et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-99-AD.”  The 
postcard  will  be  date  stamped  and 
retximed  to  the  commenter. 

Availability  of  NPRMs 
Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-99-AD,  1601  Lind  Avenue. 

SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  TAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
The  DGAC  advises  that  operational 
experience  has  shown  that  leakage  paths 
within  these  airplanes  can  permit 
foreign  liquid  to  drip  into  the  generator 
control  units  (GCU).  Such  liqvtid 
contamination  can  cause  short 
circuiting  within  the  GCU  and  adversely 
aftect  operation  of  the  GCU.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  GCU  and  subsequent 
loss  of  electrical  generation  capacity. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-24-0082,  dated  March  3, 
1993,  that  describes  procedures  for 
installing  Modification  10361.  This 
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modification  entails  the  installation  of  a 
protective  cover  over  each  GCU  and 
installation  of  a  drainage  circuit.  The 
protective  covers  prevent  liquid  from 
reaching  the  GCU’s;  the  drainage  circuit 
routes  liquid  away  from  the  GCU’s.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  93-032-142(8). 
dated  March  17. 1993.  in  order  to  assure 
the  continued  airworthiness  of  these 
airolanes  in  France. 

'This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  protective  covers  over 
each  GCU  and  installation  of  a  drainage 
circuit.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  lalxir  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $350  per 
airplane.  Bcised  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$13,125,  or  $625  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
retirements  of  this  ^  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  "significant 


rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepa^  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  imder  the 
caption  “ADDRESSES." 

List  o{  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  'The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13  [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  93-NM-99-AD. 

Applicability:  Model  A300  series  airplanes, 
excluding  Model  A300-600  series  airplanes 
and  Model  A310  series  airplanes:  on  which 
Airbus  Modification  10361  has  not  been 
installed:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  liquid 
from  entering  the  generator  control  unit 
(GCU)  and  causing  internal  short  circuits, 
which  could  result  in  the  failure  of  the  GCU 
and  subsequent  loss  of  electrical  generation 
capacity,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  install  a  protective  cover  over 
each  GCU  and  install  a  drainage  circuit  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A300-24-0082,  dated  March  3, 

1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspe^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 


obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issu^  in  Renton,  Washington,  on  July  19, 
1993. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-17545  Filed  7-22-93:  8:45  am) 
BHJJNQ  CODE  4*10-13-a 


14  CFR  Part  39 
[DockM  No.  93-ANE-44] 

Airworthiness  Directives;  Teiedyne 
Continental  Motors  (Formerly  Bendix) 
S-20,  S-200,  S-600.  and  6-1200  Series 
Magnetos 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Teledyne 
Continental  Motors  (TCM)  (formerly 
Bendix)  S-20,  S-200,  S-600,  and  S- 
1200  series  magnetos,  that  currently 
requires  replacement  of  certain  Bendix 
ignition  coils  and  rotating  magnets  that 
have  accumulated  2000  or  more  hours 
time  in  service  (TIS).  This  action  would 
require  replacing  all  Bendix  ignition 
coils  and  rotating  magnets,  regardless  of 
total  TIS,  with  improved  TCM  ignition 
coils,  rotating  magnets  and  marking 
magnetos  to  indicate  compliance  with 
this  AD,  except  for  the  S-1200  series 
magnetos  on  which  the  AD  would 
require  replacing  only  the  ignition  coils 
as  that  series  magneto  already 
incorporates  rotating  magnetos  with  the 
improved  TCM  design.  This  proposal  is 
prompted  by  recent  reports  of  accidents 
caused  by  failures  of  magnetos 
incorporating  older  Bendix  components 
that  had  been  replaced  in  accordance 
with  the  current  AD.  The  actions 
specified  by  the  proposed  AD  afe 
intended  to  prevent  magneto  failure  and 
subsequent  engine  failure. 

DATES:  Comments  must  be  received  by 
September  21, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE— 44, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
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Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  horn 
Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601.  This  information  • 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  Suite  210C,  Atlanta,  GA 
30349;  telephone  (404)  991-3810,  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-ANE-44.”  The 
postcard  will  be  date  stamped  and 
retiumed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ANE-44, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  September  27, 1973,  the  Federal 
Aviation  Administration  (FAA)  issued 


AD  73-07-04,  Amendment  39-1731  (38 
FR  27600,  October  5, 1973),  applicable 
to  Teledyne  Continental  Motors  (TCM) 
(formerly  Bendix]  S-20,  S-200,  S-600, 
and  S-1200  series  magnetos,  to  require 
replacement  of  certain  Bendix  ignition 
coils  and  rotating  magnets  that  have 
accumulated  2000  or  more  hours  time  in 
service  (TIS).  That  action  was  prompted 
by  reports  of  accidents  caused  by 
magneto  failures.  That  condition,  if  not 
corrected,  could  result  in  magneto 
failure  and  subsequent  engine  failure. 

Since  1985,  the  FAA  has  received 
reports  of  92  accidents  involving  22 
fatalities  caused  by  feilures  of  magnetos 
incorporating  older  Bendix  ignition 
coils  and  rotating  magnets  in 
accordance  with  AD  73-07-04.  In 
addition,  the  FAA  has  determined  that 
these  magentos  had  low  TIS  and 
therefore,  were  not  required  to  be 
re^aced. 

Therefore,  this  AD  would  require 
replacement  of  all  Bendix  ignition  coils 
and  rotating  magnets,  regardless  of  total 
US.  For  the  S-1200  series  magnetos, 
this  AD  requires  replacing  only  the 
ignition  coils  as  the  rotating  magnetos 
on  that  series  magneto  already 
incorporates  the  improved  TCM  design. 
Additionally,  this  AD  would  require 
marking  magnetos  to  indicate 
compliance  with  this  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM  ^rvice 
Bulletin  (SB)  No.  637,  dated  December 
1992,  that  describes  procediues  for 
replacing  all  Bendix  ignition  coils  and 
rotating  magnets  with  improved 
serviceable  I'CM  ignition  coils  and 
rotating  magnets,  and  remarking 
magnetos  to  indicate  compliance  with 
this  SB. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  73-07-04  to  require 
replacing  all  Bendix  ignition  coils  and 
rotating  magnets,  lega^Iess  of  TIS,  with 
improved  serviceable  TCM  ignition 
coils  and  rotating  magnets  at  either  the 
next  100  hour  inspection,  the  next 
annual  inspection,  the  next  progressive 
inspection,  or  the  next  100  hours  TIS 
after  the  effective  date  of  this  AD, 
whichever  occurs  first.  For  S-1200 
series  magnetos,  the  AD  would  require 
replacing  only  the  ignition  coils  as  the 
rotating  magnets  on  that  series  magneto 
already  incorporates  the  improved  TCM 
desim.  Additionally,  the  proposed  AD 
would  require  remaiiung  magnetos  to 
indicate  compliance  with  this  AD. 

There  are  approximately  20,000 
magnetos  of  the  afiected  design  that  are 
installed  on  aircraft  of  U.S.  registry  and 
that  it  would  take  approximately  1  woiic 


hour  per  magneto  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 

Required  parts  would  cost 
approximately  $700  per  magneto.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $15,100,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provide  under  the 
caption  "ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  CFR 
11.89. 

139.13  [AfiModed] 

2.  Section  39.13  is  amended  hy 
removing  amendment  39-1731  (38  FR 
27600,  October  5, 1973)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Teledyne  Continental  Motors:  Docket  No. 

93-ANB-44.  Supersedes  AD  73-07-04, 

Amendment  39-1731. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20,  S- 
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200,  and  S-600  series  magnetos  with  red  or 
black  Bendix  (not  TCM)  data  plates  having 
serial  numbei  16057  and  lower  (with  and 
without  an  A  prefix);  S-20,  S-200,  S-600, 
and  S-1200  series  magnetos  with  blue 
Bendix  (not  TCM)  data  plates  having  serial 
numbers  901001  and  lower,  and  S-1200 
series  magnetos  with  red  Bendix  (not  TCM) 
data  plates  having  serial  number  132843  and 
lower  (with  and  without  an  A  prefix).  These 
magnetos  are  installed  on  but  not  limited  to 
piston  powered  aircraft  manufactured  by 
Beech,  Cessna,  Mooney,  and  Piper. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  magneto  failure  and  subsequent 
engine  failure,  accomplish  the  following; 

(a)  For  TCM  (formerly  Bendix)  S-20,  S- 
200,  and  S-600  series  magnetos,  replace  all 
Bendix  ignition  coils  and  rotating  magnets 
identified  in  the  Detailed  Instructions  of 
TCM  Service  Bulletin  (SB)  No.  637,  dated 
December  1992,  with  appropriate  serviceable 
ignition  coils  and  rotating  magnets  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AD,  whichever 
occiirs  first. 

(b)  For  TCM  (formerly  Bendix)  S-1200 
series  magnetos,  replace  all  Bendix  ignition 
coils  identified  in  the  Detailed  Instructions  of 
TCM  SB  No.  637,  dated  December  1992,  with 
appropriate  serviceable  ignition  coils  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

Note:  The  rotating  magnets  on  the  S-1200 
series  magnetos  already  incorporate  the 
improved  TCM  design. 

(c)  After  compliance  with  paragraphs  (a)  or 
(b)  of  this  AD,  as  applicable,  and  prior  to 
further  flight,  mark  the  magneto  in 
accordance  with  the  Identification 
Instructions  of  TCM  SB  No.  637,  dated 
December  1992. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  Aircraft  Ortification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  &x>m  the  Atlanta 
Airc^  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
July  14. 1993. 

Jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-17538  Filed  7-22-93;  8:45  am) 

aajjNQ  cooe  aaie-is-a 


14  CFR  Part  39 

[Dockat  No.  93-ANE-08] 

AIrworthineaa  Dlractivaa;  Taladyna 
Continantal  Motors  IO>  360,  TSIO-360,  * 
LTSIO-360, 10-520,  TSIO-520,  and 
LTSIO-520  Sarias  Enginas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  mrworthiness 
directive  (AD),  applicable  to  certain 
Teledyne  Continental  Motors  (TCM)  lO- 
520  and  TSIO-520  series  engines,  that 
currently  requires  ultrasonic  inspection 
for  craclu,  and  replacement  of  the 
crankshaft,  if  a  crack  is  found.  This 
action  would  require  determining  if  the 
crankshafts  installed  on  certain  TCM 
10-360,  TSIO-360,  LTSIO-360, 10-520, 
TSIO-520,  and  LTSIO-520  series 
engines  were  manufactured  using  the 
airmelt  or  vacuum  arc  remelt  (VAR) 
process,  and  replacement  of  all 
crankshafts  manufactured  using  the 
airmelt  process  with  serviceable 
crankshafts  manufactured  using  the 
VAR  process.  This  proposal  is  prompted 
by  reports  of  crankshaft  failures  due  to 
subsurface  fatigue  cracks  on  engines 
that  had  been  inspected  in  accordance 
with  the  current  AD.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  crankshaft  failure 
and  subsequent  engine  failure. 

DATES:  Comments  must  be  received  by 
September  21, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Coimsel,  Attention:  Rules  Docket  No. 
93-ANR-08, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Motors,  P.O.  Box 
90,  Mobile,  AL  36601.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  GA  30349; 
telephone  (404)  991-3810,  fax  (404) 
991-3606. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commvmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-ANE-08.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  93-ANE-08, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  September  16, 1987,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  87-23-08,  Amendment  39-5735  (52 
FR  41937,  October  30, 1987),  to  require 
ultrasonic  inspection,  and  replacement, 
if  a  crack  is  found,  in  crankshafts 
installed  on  certain  Teledyne 
Continental  Motors  (TCM)  10-520  and 
TSIO-520  engines.  Tliat  action  was 
prompted  by  reports  of  crankshaft 
failures  due  to  subsurface  cracking.  That 
condition,  if  not  corrected,  could  result 
in  crankshaft  failure  and  subsequent 
engine  failure. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  reports  of  51 
incidents  of  crankshaft  failures  due  to 
subsurface  fatigue  cracks,  with  43 
failures  on  TCM  IO/TSIO-520  series 
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engines  and  8  failures  on  TCM  lO/ 
TSIO-360  series  engines.  The  FAA’s 
investigation  revealed  that  all  these 
crankshafts  were  manufactured  using 
the  airmelt  process.  In  1978  TCM  began 
using  vacuum  arc  remelt  (VAR)  process 
in  the  forging  of  crankshafts  for  use  in 
a  number  of  its  engines.  This  process  is 
designed  to  produce  a  forging  with  the 
smallest  amovmt  of  impurities  in  the 
finished  product  and  to  provide  the 
greatest  reliability  and  resistance  to 
unusual  operating  circumstances.  Since 
1978  the  FAA  has  received  only  4 
reports  of  failures  of  crankshafts 
manufactured  using  the  VAR  process, 
with  3  failures  on  TCM  IO/TSIO-520 
series  engines  and  1  failure  on  a  TCM 
TSIO-360  engine. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (SB)  No. 
M92-16,  ^ted  September  29, 1992,  that 
describe  procedures  for  determining  if 
crankshafts  were  manufact\ired  using 
the  airmelt  process  or  VAR  process. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  87-23-08  to  require 
determining  if  the  crankshafts  installed 
on  certain  TCM  10-360,  TSIO-360, 
LTSIO-360, 10-520,  TSIO-520,  and 
LTSIO-520  series  engines  were 
manufactiired  using  the  airmelt  or  VAR 
process,  and  replacing  all  crankshafts 
manufactured  using  the  airmelt  process 
with  serviceable  crankshafts 
mfinufactiued  usin^  the  VAR  process. 

There  are  appro^amately  15,500 
engines  of  the  affected  design  that  are 
installed  on  aircraft  of  U.S  registry.  The 
FAA  estimates  that  it  would  take 
approximately  1  hour  per  engine  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  cost 
approximately  $2200  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $34,952,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  imder  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 


and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepa^  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5735  (52  FR 
41937,  October  30, 1987)  and  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

Teledyne  Continental  Motors:  Docket  No. 

93-ANE-08.  Supersedes  AD  87-23-08, 

Amendment  39-5735. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  10-360,  TSlO-360,  LTSIO- 
360, 10-520,  TSlO-520,  and  LTSlQ-520 
series  engines  built  on  or  prior  to  December 
31, 1980;  rebuilt  10-360,  TSIO-360,  LTSIO- 
360, 10-520,  TSlO-520,  and  LTSIO-520 
series  engines  with  serial  numbers  lower 
than  those  listed  in  TCM  Mandatory  Service 
Bulletin  (SB)  No.  M92-16,  dated  September 
29, 1992;  and  factory  overhauled  10-360, 
TSIO-360,  LTSIO-360, 10-520,  TSIO-520, 
and  LTSIO-520  series  engines  with  serial 
numbers  of  901202H  and  lower.  These 
engines  are  installed  on,  but  not  limited  to, 
Bel^  Baron  and  Bonanza  series;  Bellanca 
Viking  300;  Cessna  Models  172XP,  188, 

A185,  A188,  206,  T206,  207,  T207,  TU207, 
210,  T210,  P210,  303,  310,  310,  320,  336,  337, 
T337,  P337,  340, 401, 402, 414,  and  T41B/C; 
Colemill  Conversion  of  Commander  500A; 
Commander  2000;  Embraer  Model  EMB  810; 
Goodyear  Airship  Blimp  22;  Maule  Model 
M-4;  Mooney  Models  231  and  252;  Navion 
H;  Pierre  Robin  HRIOO;  Piper  Models  PA-28- 
201T,  Piper  Seneca  II  and  III;  Prinair 
Dehavilland  Heron;  and  Reims  Models 
FR172,  F337,  FT337. 

Compliance:  Required  as  indicated,  unless 
accomplished  pre^ously. 


To  prevent  crankshaft  failure  and 
subsequent  engine  failure,  accomplish  the 
following: 

(a)  At  die  next  engine  overhaul  or 
whenever  the  crankshaft  is  removed  from  the 
engine,  after  the  effective  date  of  this  AD, 
whichever  ocous  first,  determine  if  the 
crankshaft  was  manufactured  using  the 
airmelt  or  vacuum  arc  remelt  (VAR)  process 
in  accordance  with  the  identification 
procedures  described  in  TCM  Mandatory  SB 
No.  M92-16,  dated  September  29, 1992. 

'  (b)  If  the  crankshaft  was  manufactured 
using  the  airmelt  process,  or  if  the 
manufacturing  process  is  unknown,  prior  to 
further  flight,  remove  from  service  and 
replace  with  a  serviceable  crankshaft 
manufactured  using  the  VAR  process. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  aircraft  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
June  17, 1993. 

Michael  H.  Borfitz, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-17543  Filed  7-22-93;  8:45  am] 
BILUNQ  CODE  4910-1»-a 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AWA-8] 

Proposed  Establishment  of  Class  C 
Airspace;  Asheville  Regional  Airport; 
NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  C  airspace  at  the 
Asheville  Regional  Airport,  Asheville, 
NC.  Asheville  Regional  Airport  is  a 
public-use  facility  with  an  operating 
control  tower  served  by  a  Level  111 
Terminal  Radar  Approach  Control 
Facility  (TRACON)  at  which  a  Terminal 
Radar  Service  Area  (TRSA)  is  currently 
in  effect.  Airspace  Reclassification, 
which  becomes  effective  September  16, 
1993,  will  discontinue  the  use  of  term 
“airport  radar  service  area”  and  replace 
it  with  the  designation  “Class  C 
airspace.”  The  establishment  of  this 
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Class  C  aiispace  would  requira  pilots  to 
maintaia  two-way  radio 
communications  with  air  trafHc  control 
(ATC)  while  in  the  Class  C  airspace. 
Implementation  of  the  Class  C  airspace 
would  promote  the  efficient  control  of 
air  trafnc  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area. 

DATES:  Comments  must  be  received  on 
or  before  September  21. 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-10],  Airspace  Docket  No.  92- 
AWA-8.  BOO  Independence  Avenue. 
SW..  VVarii^on.  DC  20591. 

The  officiaT  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel.  Room  916,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division.  3400  Norman  Berry  Drive.  East 
Point.  GA  30344. 

FOR  FURTHER  WFORMAriON  CONTACT: 
Norman  W.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aercmautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  92- 
AWA-B."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  t£is  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Dodcet  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPR^Ts 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procedure. 

Background 

On  April  22. 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
im^Hovement  of  the  ATC  system  by 
increasing  efficiency  and  r^ucing 
complexity.  In  its  review  of  terminal 
airspace.  NAR  Task  Croup  1-2 
concluded  that  TRSA's  should  be 
replaced.  Four  types  of  airspace 
configurations  were  considered  as 
replacement  candidates,  and  Model  B, 
the  Airport  Radar  Service  Area  (ARSA) 
configuration,  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1,  “Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service”  in  - 
Notice  83-9  (July  28. 1983;  48  FR 
34286)  proposing  the  establishment  of 
ARSA’s  at  the  Robert  Mueller  Municipal 
Airport,  Austin.  TX,  and  the  Port  of 
Columbus  International  Airport, 
Columbus.  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (October  28. 1983,  48  FR 
50038)  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Foiiow'ir^  a  confirmation  period  of 
more  than  a  3mar.  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27. 1985,  issued  a  final  rule  (50  FR 
92S2:  March  6. 1985)  defining  ARSA 


airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  s^arate  rulemaking 
action,  ARSA’s  were  permanently 
established  at  the  Austin.  TX, 

Columbus,  OH.  and  the  Baltimore/ 
Washington  International  Airports  (SO 
FR  9250;  March  6. 1985).  The  FAA 
stated  that  fiiture  notices  would  propose 
ARSA’s  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  NAR 
Task  Croup.  Tire  task  group  stated  that 
because  of  the  different  levels  of  service 
offered  in  terminal  areas,  such  as 
Asheville  Regional  Airport,  users  are 
not  always  sure  of  what  restrictions  or 
privileges  exist  or  how  to  cope  with 
them.  According  to  the  NAR  Task 
Croup,  there  is  a  shared  feeling  among 
users  that  TRSA's  are  often  poorly 
defined,  are  generally  dissimilar  in 
dimensions,  and  encompass  more  area 
than  is  necessary  or  desirable.  There  are 
other  users  who  believe  that  the 
voluntary  nature  of  the  TRSA  does  not 
adequately  address  the  problems 
associated  with  nonparticipating  aircraft 
operating  in  relative  proximity  to  the 
airport  and  associated  approach  and 
departure  courses.  The  consensus 
among  the  user  organizations  is  that 
within  a  given  standard  airspace 
designation,  a  terminal  radar  facility 
should  provide  all  pilots  the  same  level 
of  service  and  in  the  same  manner,  to 
the  extent  feasible. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA’s  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  Tbe  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix. 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA’s  at 
121  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
with  ARSA’s.  'This  is  one  of  a  series  of 
notices  to  implement  ARSA’s  at 
locations  with  TRSA’s  or  locations 
without  TRSA’s  that  warrant 
implementation  of  an  ARSA.  Under 
Airspace  Reclassification.  ARSA’s  will 
become  Class  C  airspace  effective 
Sejrtember  16, 1993. 

'Tliis  notice  proposes  to  establish 
Class  C  airspace  at  a  location  which  was 
not  identifi^  as  a  candidate  for  an 
ARSA  in  the  preamble  to  Amendment 
No.  71-10  (50  FR  9252).  The  Asheville 
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Regional  Airport  did  not  meet  the 
numerical  ARSA  criteria  candidacy  as 
set  by  the  NAR  Task  Group  at  that  time. 

The  Asheville  Regional  Airport  is  a 
public-use  airport  with  an  operating 
control  tower  served  by  a  Level  III 
TRACON,  at  which  a  TRSA  is  in  effect. 

A  TRSA  consists  of  the  airspace 
surrounding  a  designated  airport  where 
ATC  provides  radar  vectoring, 
sequencing,  and  separation  for  all 
aircraft  operating  under  instrument 
flight  rules  (IFR)  and  for  participating 
aircraft  operating  under  visual  flight 
rules  (VFR).  TRSA  airspace  and 
operating  rules  are  not  established  by 
regulation,  and  participation  by  pilots 
operating  in  the  TRSA  under  VFR  is 
voluntary,  although  pilots  are  urged  to 
participate.  This  level  of  service  is 
known  as  Stage  III  and  is  provided  at  all 
locations  identifled  as  TRSA’s. 

Current  symptoms  of  potential  safety 
problems  within  the  Asheville  TRSA, 
which  indicate  a  need  for  Class  C 
airspace,  include  the  volume  of 
passenger  enplanements  and  the 
complexity  of  aircraft  operations  at 
Asheville.  Complexity  refers  to  air 
traffic  conditions  resulting  from  a  mix  of 
VFR  and  IFR  aircraft  that  vary  widely  in 
speed  and  maneuverability.  As  this  mix 
increases,  so  does  the  potential  for 
midair  collisions.  The  volume  of 
passenger  enplanements  at  Asheville  for 
calendar  year  1990  was  268,683,  for 
calendar  year  1991  was  261,740,  and  for 
January-^ptember  1992  was  215,068. 
This  volume  of  passenger  enplanements 
and  aircraft  op>erations  meets  the  FAA 
criteria  for  establishing  Class  C  airspace 
to  enhance  safety. 

The  Propoeal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  C  airspace  at  the 
Asheville  Regional  Airport,  Asheville, 
NC.  Asheville  Regional  Airport  is  a 
public  airport  with  an  operating  control 
tower  served  by  a  Level  III  TRACON,  at 
which  a  TRSA  is  in  effect. 

The  FAA  published  a  final  rule  (50  FR 
9252;  March  6, 1985)  which  defines  an 
ARSA,  which  will  b^ome  Class  C 
airspace,  and  prescribes  operating  rules 
for  aircraft,  ultralight  vehicles,  and 
parachute  jump  operations  in  airspace 
designated  as  an  ARSA.  The  final  rule 
provides,  in  part,  that  all  aircraft 
arriving  at  any  airport  in  an  ARSA  or 
flying  through  an  ARSA,  must:  (1)  Prior 
to  entering  ^e  ARSA,  establish  two-way 
radio  communications  with  the  ATC 
facility  having  jurisdiction  over  the  area; 
and  (2)  while  in  the  ARSA,  maintain 
two-way  radio  communications  with 
that  ATC  facility.  For  aircraft  departing 


from  the  primary  airport  within  an 
ARSA,  or  a  satellite  airport  with  an 
operating  control  tower,  two-way  radio 
communications  must  be  established 
and  maintained  with  tlie  control  tower 
and  thereafter  as  instructed  by  ATC 
while  operating  in  the  ARSA.  For 
aircraft  departing  a  satellite  airport 
without  an  operating  control  tower  and 
within  the  ARSA,  two-way  radio 
communications  must  be  established 
with  the  ATC  facility  having 
jurisdiction  over  the  area  as  soon  as 
practicable  after  takeoff  and  thereafter 
maintained  while  operating  within  the 
ARSA  (14  CFR  91.130). 

Pursuant  to  Federal  Aviation 
Regulations  91.123  (14  CFR  91.123)  all 
aircraft  operating  within  an  ARSA 
(Class  C  airspace  eflective  September 
16, 1993)  are  required  to  comply  with 
all  ATC  clearances  and  instructions. 
However,  the  rule  permits  ATC  to 
authorize  appropriate  deviations  from 
any  of  the  operating  requirements  of  the 
rule  when  safety  considerations  justify 
the  deviation  or  more  efficient 
utilization  of  the  airspace  can  be 
attained.  Ultralight  vehicle  operations 
and  parachute  jumps  in  an  ARSA  (Class 
C  airspace)  may  only  be  conducted 
under  the  terms  of  an  ATC 
authorization.  '' 

The  FAA  adopted  the  NAR  Task 
Group  recommendation  that  each  ARSA 
be  of  the  same  airspace  configuration 
insofar  as  is  practicable.  The  standard 
ARSA  (Class  C  airspace)  consists  of  that 
airspace  within  5  nautical  miles  of  the 
primary  airport,  extending  from  the 
surface  to  an  altitude  of  4,000  feet  above 
that  airport’s  elevation,  and  that 
airspace  between  5  and  10  nautical 
miles  from  the  primary  airport  from 
1,200  feet  above  the  surface  to  an 
altitude  of  4,000  feet  above  that  airport’s 
elevation.  Proposed  deviations  from  this 
standard  have  been  necessary  at  some 
airports  because  of  adjacent  regulatory 
airspace,  international  boundaries, 
topography,  or  unusual  operational 
requirements. 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  may  be  found  in  §  71.51  of  part 
71  and  §§  91.1  and  91.130  of  part  91  of 
the  Federal  Aviation  Regulations  (14 
CFR  parts  71,  91)  effective  September 

16. 1993.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Class  C  airspace 
designations  are  published  in  paragraph 
4000  of  FAA  Order  7400.9A  dated  June 

17. 1993,  and  effective  September  16, 
1993,  which  is  incorporated  by 
reference  in  14  CFR  71.1  as  of 
September  16, 1993.  The  Class  C 
airspace  designation  listed  in  this 


document  would  be  published 
subsequently  in  the  Order. 

Regulatory  Evaluation  Summary 

The  Faa  has  determined  that  this 
rulemaking  is  not  "major”  as  defined  by 
Executive  Order  12291,  and  therefore  no 
Regulatory  Impact  Analysis  is  required. 
Nevertheless,  in  accordance  with 
Department  of  Transportation  policies 
and  procedures,  the  FAA  has  evaluated 
the  anticipated  costs  and  benefits, 
which  are  summarized  below,  for  more 
detailed  economic  information,  see  the 
full  regulatory  evaluation  contained  in 
the  docket. 

Costs 

The  FAA  has  determined  that 
establishing  the  proposed  Asheville 
Class  C  airspace  would  impose  a  one¬ 
time  administrative  cost  of  $535 
(discounted  1992  dollars)  on  the  FAA. 
For  the  aviation  community  (namely, 
aircraft  operators  and  fixed-based 
operators),  the  NPRM  would  impose 
only  negligible  costs.  The  potential  costs 
of  the  proposed  Class  C  airspace  and 
discussed  below. 

1.  Potential  FAA  Administrative  Costs 
(air  traffic  controller  staffing,  controller 
trainine,  and  facility  equipment  costs). 

For  tne  proposed  Class  C  airspace 
(and  the  Class  C  airspace  program  in 
general),  the  FAA  does  not  expect  to 
incur  any  additional  costs  for  ATC 
staffing,  training,  or  facility  equipment. 
The  FAA  is  confident  that  it  can  handle 
any  additional  traffic  that  would 
participate  in  radar  services  at  the 
proposed  Class  C  airspace  through  more 
efficient  use  of  personnel  at  current 
authorized  staffing  level.  The  FAA 
expects  to  train  its  controller  force  at 
Asheville  in  Class  C  airspace  procedures 
during  regularly  scheduled  briefing 
sessions  routinely  held  at  Asheville. 
Thus,  no  additional  training  costs  are 
expected.  Modification  of  the  computer 
software  used  to  operate  radar 
equipment  may  be  necessary,  but  this 
has  not  been  necessary  to  date.  No 
significant  equipment  requirements  are 
anticipated. 

2.  Other  potential  FAA 
Administrative  Costs  (revision  of  charts, 
notification  of  the  public,  and  pilot 
education). 

Establishment  of  Class  C  airspace 
throughout  the  country  has  made  it 
necessary,  and  will  continue  to  make  it 
necessary,  to  revise  sectional  charts  to 
remove  existing  airspace  depictions  and 
incorporate  the  new  Class  C  airspace 
boundaries.  The  FAA  currently  revises 
these  sectional  charts  every  6  months. 
Changes  of  the  type  requir^  to  depict 
Class  C  airspace  are  made  routinely 
during  these  charting  cycles,  emd  can  be 
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considered  an  ordinary  operating  cost. 
Thus,  the  FAA  does  not  expect  to  incur 
any  additional  charting  costs  as  a  result 
of  the  proposed  Asheville  Class  C 
airspace.  Klots  would  not  incur 
additional  costs  obtaining  current  charts 
depicting  Class  C  airspece  because  they 
are  already  required  to  use  only  current 
charts. 

The  FAA  holds  informal  public 
meetings  at  each  proposed  Class  C 
airspace  location.  These  meetings 
provide  pilots  with  the  best  opportunity 
to  learn  TOth  how  Class  C  airspace 
works  and  how  it  would  aRect  their 
local  operations.  The  costs  associated 
with  these  public  meetings  are  incurred 
regardless  of  whether  Class  C  airspace  is 
ultimately  established.  If  the  proposed 
Class  C  airspace  does  become  a  final 
rule,  any  subsequent  public  information 
costs  would  be  strictly  attributed  to  the 
proposal.  For  instance,  the  FAA  would 
distribute  a  Letter  to  Airmen  to  all  pilots 
residing  within  50  miles  of  the 
Asheville  Class  C  airspace  site  and  issue 
an  Advisory  Qrcular  that  would  explain 
the  operation  and  airspace  conftguration 
of  the  proposed  Asheville  Class  C 
airspace.  The  combined  Letter  to 
Airmen  and  prorated  Advisory  Circular 
costs  would  be  approximately  $535 
(discounted).  This  one  time  negligible 
cost  would  be  incurred  upon  the  initial 
establishment  ot  the  proposed  Class  C 
airspace. 

3.  Potential  Costs  to  the  Aviation 
Commimity  (circumnavigation  delays, 
and  radio  communications). 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  aree 
without  establishing  radio 
communications  or  participating  in 
Stage  m  services  may  choose  to 
circumnavigate  the  Class  C  airspace 
without  significantly  deviating  from 
their  regular  flight  paths.  They  could 
also  remain  clew  of  the  proposed  Class 
C  airspace  by  flying  above  the  ceiling 
(6,200  feet  h^L)  or  under  the  outer  floor 
(4,300  feet  MSL).  The  FAA  estimates 
that  the  proposed  rule  would  have  a 
negli^le.  if  any,  cost  impact  on  non- 
participating  aircraft  and  general 
aviation  (GA)  aircraft  operations 
because  of  the  small  deviations  from 
current  flight  paths  imposed  on  these 
operations. 

The  FAA  recognizes  that  dela3rs  might 
develop  at  A^eville  following  the 
initial  establi^ment  of  the  proposed 
Class  C  airspace.  Tire  additional  trafflc 
that  ATC  would  be  handling  due  to  flie 
mandatory  pilot  participation 
requirement  may  result  in  minor  delays 
to  aircraft  operations.  However,  these 
delays  that  might  occur  would  be 
transitional  in  nature.  The  FAA 
contends  fliat  any  potential  delays 


would  eventually  be  more  than  offset  by 
the  increased  flexibility  afforded 
controllers  in  handling  traffic  as  a  result 
of  Class  C  airspace  separation  standards. 
This  has  been  the  experience  at  the 
three  ARSA*s  that  have  been  in  eflect  for 
the  longest  period  of  time  as  well  as  at 
more  recently  established  ARSA’s.  The 
FAA  does  not  anticipate  that 
establishing  Class  C  airspace  at 
Asheville  would  result  in  any  problems, 
and  the  FAA  expects  a  smooth 
transition  process,  which  has 
characterized  the  majority  of  ARSA  sites 
established  to  date. 

The  FAA  assumes  that  nearly  all 
aircraft  operating  in  the  vicinity  of  the 
proposed  Class  C  airspace  already  have 
two-way  radio  communications 
capability  and  therefore  are  not 
expected  to  incur  any  additional  costs 
as  a  result  of  the  proposed  Class  C 
airspace. 

Benefits 

The  proposed  Asheville  Class  C 
airspace  would  generate  saf^y  benefits 
in  the  form  of  lowered  risks  of  midair 
collisions  due  to  increased  positive 
control  of  airspace  around  Asheville  for 
several  reasons.  First,  the  Asheville 
Airport  is  located  in  a  very  mountainous 
area,  which  tends  to  force  the  mixture 
of  all  aircraft  into  and  out  of  the  same 
valleys  and  tunnels.  Second,  the  terrain 
and  lack  of  available  airspeice  for  flight 
training  causes  local  flying  schools  to 
utilize  the  same  practice  areas.  Finally, 
the  arrivals  and  wpartures  all  funnel  in 
and  out  of  the  valley,  which  does  not 
allow  for  random  arrival  and  departure 
routes. 

Based  on  the  increased  risk  of  a 
midair  collision  at  Asheville,  the  FAA  is 
proposing  to  establish  Class  airspace 
at  Asheville  to  prevent  safety  problems 
from  occurring.  Current  systems  of 
safety  problems  within  the  Asheville 
TRSA,  which  indicate  a  need  for  Class 
C  airspace,  includes  the  volume  of 
passenger  enplanements  and  the 
complexity  of  aircraft  operations  at 
Asheville.  Complexity  refers  to  air 
traffic  conditions  resulting  from  a  mix  of 
VFR  and  IRF  aircraft  that  vary  widely  in 
speed  and  maneuverability.  As  this  mix 
increases,  so  does  the  potential  for 
midair  collisions.  The  volume  of 
passenger  enplanements  at  Asheville  for 
calendar  year  1990  was  268,683,  for 
calendar  year  1991  was  261,740,  and  for 
Januaiy-^ptember  1992  was  215,086. 
This  v^mne  of  passenger  raplanements 
and  aircraft  operations  meets  the  FAA 
criteria  or  establishing  Class  C  airspace 
to  enhance  safety. 

The  Class  C  airspace  program  has  the 
potential  for  reducing  the  risk  of  a 
midair  collision  by  r^ucing  the  number 


of  near-midair  collisions  (NMAC).  In  a 
study  of  NMAC  data,  the  FAA’s  Office 
of  Aviation  Safety  (ASF)  found  that 
approximately  15  percent  of  reported 
NMAC’s  occur  in  TRSA  airspace.  This 
study  found  that  about  half  of  all 
NMAC’s  occur  in  the  1,000  to  5,000  feet 
altitude  range,  which  is  closely 
comparable  to  the  altitudes  where  pilot 
participation  would  be  mandatory  in  the 
proposed  Class  C  airspace.  This  study 
also  found  that  over  85  percent  of 
NMAC’s  occur  under  VFR  conditions 
when  visibility  is  5  miles  or  greater. 
Finally,  the  study  found  that  the  largest 
number  of  NMAC  reports  were 
associated  with  IFR  operators  under 
radar  control  conflicting  with  VFR 
traffic  during  VFR  flight  conditions 
below  12,500  feet.  The  mandatory 
participation  requirements  of  the  Class 
C  airspace  and  the  radar  services 
provided  by  ATC  to  VFR  as  well  as  IFR 
pilots  would  help  alleviate  such 
conflicts. 

A  study  conducted  by  Engineering  & 
Economics  Research,  Inc.,  for  the 
National  Airspace  Review  Task  Group 
reviewed  NMAC  data  for  Austin  and 
Columbus  during  the  1978  to  1984 
period.  This  study  found  that  the 
presence  of  an  A^A  reduced  the 
probability  of  NMAC  occiurence  by  38 
percent  at  Austin  and  33  percent  at 
Columbus.  Another  FAA  study 
estimated  that  the  potential  for  NMAC's 
could  be  reduced  by  about  44  percent. 
Since  near  midair  and  actual  midair 
collisions  result  from  similar  casual 
factors,  a  reduction  in  near  midair 
collisions  as  a  result  of  the  ARSA  (Dass 
C  airspace)  program  suggests  that  a 
reduction  in  the  risk  of  midair  collisions 
would  also  happen. 

The  Office  of  Aviation  Policy.  Plans, 
and  Management  Analysis  study  of  the 
ARSA  confirmation  sites  included  a 
detailed  analysis  to  determine  if  a 
reduction  in  midair  collision  risk  might 
result  from  replacing  a  TRSA  with  an 
ARSA.  The  collision  risk  analysis  was 
based  on  the  experience  at  Columbus 
because  record^  radar  data  through 
Automated  Radar  Terminal  System 
(ARTS  ni-A)  extraction  was  available 
for  Columbus.  The  study  focused  on 
conditions  of  feirly  heavy  VFR  activity 
in  the  terminal  radar  area  since  the 
existence  of  an  ARSA  aflects  procedures 
used  to  handle  VFR  traffic  there.  The 
analysis  examined  the  intersections  of 
flight  paths  before  and  after  the  ARSA 
was  installed  because  the  replacement 
of  a  TRSA  with  an  ARSA  might  alter  the 
routes  of  travel,  particularly  for  aircraft 
that  did  no^reviously  participate  in 
the  TRSA.  The  flight  path  analvsis 
focused  on  the  areas  immediately 
around,  under,  and  over  the  ARSA ,  and 
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determined  that  there  was  no 
compression  of  traffic  in  this  airspace 
following  installation  of  the  ARSA.  In 
the  absence  of  compression,  the  study 
concluded  that  the  mandatory 
participation  requirement  for  all  aircraft 
operatfog  within  an  ARSA  resulted  in  a 
75  percent  reduction  in  midair  collision 
risk. 

The  circumstances  observed  at  the 
Coliunbus  test  site  may  not  be  the  same 
at  other  TRSA  locations  and  the  75 
percent  reduction  in  midair  collision 
risk  measured  there  may  not  be 
achieved  at  other  ARSA  sites.  Therefore, 
the  FAA  conservatively  estimates  that 
the  ARSA/Class  C  airspace  program 
would  reduce  the  risk  of  a  midair 
collision  by  50  percent  at  TRSA 
locations. 

The  reduction  of  midair  collision' 
risks  by  50  percent  would  result  in  the 
prevention  of  one  midair  collision 
nationally  every  one  to  two  years.  The 
quantifiable  benefits  of  preventing  a 
midair  collision  can  range  from  less 
than  $150,000  by  preventing  a  minor 
non-fatal  collision  between  GA  aircraft 
to  $250  million  by  preventing  a  midair 
collision  involving  a  passenger  jet 
airplane.  Establishment  of  the  proposed 
Asheville  Class  C  airspace  would 
contribute  to  this  improvement  in 
aviation  safety. 

Ordinarily,  the  benefit  of  a  reduction 
in  the  risk  of  midair  collisions  from 
establishing  Class  C  airspace  would  be 
attributed  entirely  to  the  ARSA/Class  C 
airspace  program.  However,  an 
indeterminant  amotmt  of  the  benefits 
have  to  be  credited  to  the  interaction  of 
the  proposed  Class  C  airspace  (and  the 
ARSA/Class  C  airspace  program  in 
general)  with  the  Mode  C  Rule,  which 
in  turn  interacts  with  the  Traffic  Alert 
Collision  Avoidance  System  (TCAS) 
Rule.  That  is  because  the  proposed 
Asheville  Class  C  airspace,  as  well  as 
other  designated  airspace  actions  that 
require  Mode  C  transponders,  cannot  be 
separated  from  the  benefits  of  the  Mode 
C  and  TCAS  Rules.  The  Terminal 
Control  Area  (Class  B  airspace)  and 
ARSA  (Class  C  airspace)  programs 
(including  the  proposed  Asheville  Class 
C  airspace),  plus  the  Mode  C  and  TCAS 
Rules  share  potential  benefits  totaling 
$4.2  billion. 

Compariatm  of  Costs  and  Benefits 

The  FAA  has  determined  that  the 
proposed  rule  to  establish  Class  C 
airspace  at  Asheville  would  impose  a 
negligible  cost  of  $535  on  the  agency. 
When  this  cost  estimate  of  $535  is 
added  to  the  total  cost  of  ARSA  (Class 
C  airspace)  and  Terminal  Control  Area 
(Class  B  airspace)  programs  and  the 
Mode  C  Rule  and  TCAS  Rule,  the  costs 


would  still  be  less  than  the  total 
potential  safety  benefits.  The  proposal 
would  also  generate  some  benefits  in  the 
form  of  enhanced  operational  efficiency. 
In  addition,  the  proposal  would  only 
impose  negligible  additional  costs  to  the 
aviation  commimity.  Thus,  the  FAA 
believes  that  the  proposed  rule  would 
be  cost-beneficial. 

International  Trade  Impact  Assessment 

The  proposal  would  only  afreet  U.S. 
terminal  airspace  operating  procedures 
at  and  in  the  vicinity  of  Asheville,  NC 
The  proposal  would  not  impose  a 
competitive  trade  advantage  or 
disadvantage  on  foreign  firms  in  the  sale 
of  either  foreign  aviation  products  or 
services  in  the  United  States.  In 
addition,  domestic  firms  would  not 
incur  a  competitive  trade  advantage  or 
disadvantage  in  either  the  sale  of  United 
States  aviation  products  or  services  in 
foreign  coimtries. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.” 

Under  FAA  Order  2100.14A  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  significant  economic 
impact  means  annualized  net 
compliance  costs  to  an  entity,  which 
when  adjusted  for  inflation,  is  greater 
than  or  equal  to  the  threshold  cost  level 
for  that  entity.  A  substantial  number  of 
small  entities  means  a  number  that  is 
eleven  or  more  and  is  more  than  one- 
third  the  number  of  small  entities 
subject  to  a  proposed  or  existing  rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
afrected  by  the  proposed  rule  are  fixed- 
base  operators,  flight  training 
operations,  and  offier  small  aviation 
businesses  located  at  Asheville  Airport. 
The  additional  airspace  restrictions 
imposed  by  the  proposed  Class  C 
airspace  should  not  have  an  adverse 
impact  on  small  entities. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efrects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  wiU 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusimi 

For  the  reasons  discussed  imder 
“Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  regulation  (1)  is  not 
a  “major  rule”  imder  Executive  Order 
12291;  and  (2)  is  not  a  “significant  rule” 
undeY  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 
1979).  It  is  also  certified  that  this  rule 
does  not  require  preparation  of  a 
Regulatory  Flexibility  Analysis  under 
the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854, 24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

$71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9A, 

Airspace  Designations  and  Reporting 
Points,  dated  June  17, 1993,  and 
efrective  September  16, 1993,  is 
amended  as  follows: 

Paragraph  4000 — Subpait  C — Qass  C 
Airspace 

***** 

ASO  NC  C  AsheviUe,  NC  [New] 

Asheville  Regional  Airport  (lat  35*’26'10" 
N.,  long.  82*32'31"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  6,200  feet  MSL 
within  3  miles  either  side  of  the  extended 
runway  centerline  within  a  5-mile  radius  of 
the  Asheville  Regional  Airport;  and  that 
airspace  north  and  south  of  the  airport 
extending  upward  from  4,300  feet  MSL  to 
and  including  6,200  feet  MSL  within  3  miles 
either  side  of  the  extended  runway  centerline 
at  points  on  a  5-mile  radius  of  the  airport 
expanding  to  within  5  miles  either  side  of  the 
extended  runway  centerline  at  points  on  a 
10-mile  radius  of  the  airport  This  Class  C 
area  is  effective  during  the  specific  days  and 
hours  of  operation  of  the  Asheville  Tower 
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and  Approach  Control  as  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
dates  and  times  will  thereafter  be 


continuously  published  in  the  Airport/ 
Facility  Director. 


Issued  in  Washington,  DC,  on  July  8, 1993. 

Harold  W.  Becker. 

Managpr,  Airspace-Rules  and  Aeronautical 
Information  Division. 

BNJJNO  CODE  4aie-ia-M 
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ASHEVILLE,  NORTH  CAROLINA 

AIRPORT  RADAR  SERVICE  AREA 

ASHEVILLE  REGIONAL  AIRPORT 
RELD  ELEVATION -2165  FEET 
(MotUJb9U96dforMvigMilon) 


ASHEVILLSy 


Prepared  by  the 

FEDERAL  AVIATION  ADMINISTRATION 
Cartograpfak  Standards  Brandi 
ATP-220 


[FR  Doc.  93-17362  Filed  7-22-93;  8:45  am] 
BILUNa  CODE  4»10-t»-C 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  286 
[Docket  No.  920363-3076] 

RIN  0693-AB17 

Establiahment  of  the  National 
Voluntary  Conformity  Assessment 
System  Evaluation  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Propos^  rule;  request  for 
public  comments. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  is  hereby 
proposing  to  establish  the  National 
Volimtary  Conformity  Assessment 
System  Evaluation  (NVCASE)  Program. 
The  program  will  enable  the  Department 
of  Commerce,  acting  through  NIST,  to 
evaluate  and  recognize  competently 
conducted  conformity  assessment 
activities.  The  results  of  NIST 
evaluations  will  provide  a  basis  for  the 
U.S.  Government  to  assure  foreign 
governments  that  qualified  conformity 
assessment  bodies  are  competent  to 
satisfy  their  regulatory  requirements. 

The  program  is  complementary  to  those 
of  other  Federal  agencies  and  is 
intended,  together  with  those  programs, 
to  provide  the  basis  for  U.S.  government 
negotiations  with  foreign  governments 
to  gain  their  recognition  of  U.S.-based 
conformity  assessment  bodies  as 
providing  results  acceptable  for 
regulatory  purposes. 

The  program  is  intended  to  cover 
organizations  engaged  in  product 
sample  testing,  product  certification, 
and  quality  system  registration  and  most 
e^>ecially,  their  accreditors.  NIST  will 
oner  its  evaluations,  based  on  publicly 
developed  requirements,  on  a  lee-for- 
service  basis  and  will  provide  those 
meeting  the  requirements  with  a 
certificate  of  recognition.  NIST  will 
maintain  lists  of  all  recognized 
organizations  and,  in  the  case  of 
recognized  accreditation  bodies,  lists  of 
conformity  assessment  bodies 
accredited  by  them. 

The  establishment  of  this  program 
reflects  the  growing  importance  of 
conformity  assessment  activities  to 
international  trade.  It  is  primarily 
intended  to  assist  U.S.  manufacturers  in 
meeting  foreign  technical  regulatory 
requirements  on  a  cost-effective  basis. 
The  program  is  expected  to  enhance 
U.S.  trade  with  other  nations. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  Octol^r  6, 1993. 


ADDRESSES:  Comments  should  be 
submitted  in  writing  to  Dr.  Stanley  I. 
Warshaw,  Director,  Office  of  Standards 
Services,  National  Institute  of  Standards 
and  Technology,  Administration 
Building,  room  A603,  Gaithersburg,  MD 
20899  or  by  telefax  at  301-963-2871. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  L.  Donaldson,  Chief,  Standards 
Code  and  Information,  or  Robert  L. 
Gladhill,  Program  Manager,  by  mail  at 
Admin.  Bldg.,  room  A629,  NIST, 
Gaithersburg,  MD  20899;  by  telefax  at 
301-963-2871;  or,  by  telephone  at  301- 
975-4029. 

SUPPLEMENTARY  INFORMATION:  As  a 

consequence  of  the  joint  communique 
issued  by  former  Commerce  Secretary 
Mosbacher  and  European  Community 
Commission  Vice  President  Bangemann 
in  June  1991,  and  in  response  to  related 
private  sector  testimony  at  hearings  of 
the  Department  of  Commerce  conducted 
by  the  International  Trade 
Administration  (ITA)  in  1989  and  the 
National  Institute  of  Standards  and 
Technology  (NIST)  in  1990,  it  has  been 
concluded  the  U.S.  government  will 
respond  to  requirements  by  U.S.  trading 
partners  for  governmental  assurance 
that  U.S.-based  conformity  assessment 
activities  are  competently  performed  in 
addressing  the  regulatory  requirements 
of  those  foreign  governments.  This  can 
be  effectively  accomplished  by 
government  evaluation  of  conformity 
assessment  activities  carried  out  in  the 
U.S.  and  government  attestation  to  the 
competency  of  their  conduct. 

On  March  27, 1992,  NIST  published 
in  the  Federal  Register  a  request  for 
comments  on  a  proposal  to  establish  a 
voluntary  Conformity  Assessment 
Systems  Evaluation  (CASE)  Program, 
intended  to  evaluate  the  competency  of 
requesting  conformity  assessment 
bodies  in  carrying  out  specified 
activities.  Noted  to  be  of  particular 
importance  were  product  sample 
testing,  product  certification,  and 
quality  system  remstration. 

During  the  public  comment  period, 
which  closed  September  30, 1992,  NIST 
received  173  written  responses  to  the 
request,  ten  of  which  did  not  bear 
directly  on  the  proposal.  All  responses 
are  available  for  review  at  the 
Department  of  Commerce  Records  and 
Inspection  Facility,  room  6020,  Hoover 
Building,  Washington,  DC  20230. 

Respondents  represented  a  cross- 
section  of  interested  and  affected 
parties,  e.g.,  individuals,  trade 
associations,  standards  developers,  large 
corporations,  small  and  mid-size 
business,  consulting  firms,  testing 
laboratories,  quality  system  registrars, 
and  other  organizations  involved  or 


interested  in  various  aspects  of 
conformity  assessment. 

Responses  were  categorized  by  type  of 
organization  and  whether  from  a  "user” 
or  "operator”  with  respect  to  conformity 
assessment  services.  Twenty  distinct 
categories  were  identifed.  The  aggregate 
results  were  examined  against  the 
results  for  each  of  these  categories  and 
the  difierences  were  evaluated.  Of  the 
163  responsive  comments,  43  were 
generally  supportive  of  the  program,  19 
generally  opposed  it,  and  80  supported 
a  limited  program  that  would  recognize 
the  evaluations  of  private  sector 
organizations;  21  comments  did  not 
indicate  any  position  on  what  part  of 
the  program  should  be  implemented. 
Generally  comparable  results  were 
obtained  when  the  responses  for  most  of 
the  twenty  categories  were  separately 
analyzed. 

Many  respondents  expressed  concern 
that  a  program  which  recognizes  the 
competence  evaluations  of  others  and 
which  also  offers  to  perform  the  same 
competency  evaluations  presents  a 
conflict  of  interest,  and  that  this  should 
be  avoided.  A  number  of  respondents 
also  expressed  the  opinion  that 
establishing  criteria  and  operating  the 
program  should  be  a  cooperative  effort 
between  the  government  cmd  the  private 
sector.  Others  expressed  conflicting 
concerns  about  the  timing  of  the 
proposal,  some  saying  that  it  should 
have  come  sooner,  some  considering  it 
to  be  premature.  Comment  was  also 
offered  that  the  acronym  "CASE”  was 
already  in  use  and  should  be  avoided. 

BasM  on  the  analysis  of  the 
comments,  NIST  concludes  that  there  is 
ample  support  for  NIST  to  undertake  a 
voluntary  program  to  provide  (1) 
recognition  of  accreditation  bodies  for 
evaluating  conformity  assessment 
activities  related  to  regulations  of 
foreign  governments;  and  (2) 
accr^itation  (of  conformity  assessment 
bodies)  only  when  (a)  specifically 
required  by  law  or  another  federal 
agency,  or  (b)  it  is  in  the  public  interest 
and  no  accreditation  body  offers  a 
needed  service. 

All  applicable  comments  were 
reviewed  and  incorporated,  as 
appropriate,  into  this  proposal. 

Request  for  Comments 

The  Director  of  the  National  Institute 
of  Standards  and  Technology,  requests 
comments  on  this  proposed  rule 
pertaining  to  the  National  Voluntary 
Conformity  Assessment  System 
Evaluation  (NVCASE)  Program. 

Persons  interested  in  commenting  on 
this  proposed  rule  should  submit  their 
comments  in  writing  to  the  above 
address.  All  comments  received  in 
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response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Department  of  Commerce  Reference 
and  Records  Inspection  Facility,  room 
6020,  Hoover  Building,  Washington,  DC 
20230. 

Additional  Information 
Executive  Order  12291 

The  Director,  NIST,  has  determined 
that  this  rule  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  because  it  will  not  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual 
industries,  Federal,  state  or  local 
government  agencies  or  geographic 
regions;  or, 

(3)  Significant  adverse  effects  on 
competition,  employment, 
investment,  productivity, 
innovation,  or  the  ability  of  U.S. 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or 
export  markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  under 
Executive  Order  12291. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  imder  Executive  Ofider 
12612. 

Executive  Order  12372 

This  rule  does  not  involve  Federal 
financial  assistance,  direct  Federal 
development,  or  the  payment  of  any 
matching  funds  firom  a  state  or  local 
government.  Accordingly,  the 
requirements  of  Executive  Order  12372 
are  not  applicable  to  this  rule. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because 
program  participation  is  on  a  voluntary 
basis.  The  proposed  program  addresses 
the  needs  of  business  entities  engaging 
in  international  trade  and  furthermore 
does  not  affect  a  substantial  number  of 
small  business  entities.  Accordingly,  a 
Regulatory  Flexibility  Analysis  is  not 
required  to  be  prepared  under  the 
Regulatory  Flexibility  Act. 


Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act.  I^blic 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  two 
(2)  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Written 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden 
should  be  submitted  to  the  Manager, 
Conformity  Assessment,  NIST,  Admin. 
A629,  Gaithersburg.  MD  20899;  and  to 
the  Office  of  Management  and  Budget, 
Desk  Officer,  room  3235,  New  Executive 
Office  Building.  Washington,  DC  20503. 

National  Environmental  Policy  Act 

This  rule  will  not  significantly  affect 
the  quality  of  the  human  environment. 
Therefore,  an  environmental  assessment 
or  Environmental  Impact  Statement  is 
not  required  to  be  prepared  luider  the 
National  Environment  Policy  Act  of 
1969. 

List  of  Subjects  in  15  CFR  Part  286 

Foreign  Trade,  Testing,  Laboratories, 
Standards. 

Dated:  July  16, 1993. 

Arad  Prabhakar, 

Director. 

For  reasons  set  forth  in  the  preamble, 
15  CFR  chapter  11  is  proposed  to  be 
amended  by  adding  sub^apter  ),  part 
286,  to  read  as  follows: 

Subchapter  4— Accreditation  and 
Asaeeement  Programs 

PART  286— NATIONAL  VOLUNTARY 
CONFORMITY  ASSESSMENT  SYSTEM 
EVALUATION  (NVCASE)  PROGRAM 

Sec. 

286.1  Purpose. 

286.2  Scope. 

286.3  Obj^ive. 

286.4  Implementation. 

286.5  Program  documentation. 

286.6  Public  consultation. 

286.7  Evaluation  process. 

286.8  Confidentiality  of  information. 

286.9  Maintaining  recognized  status. 

286.10  Appeal. 

286.11  Listings. 

286.12  Terminations. 

Authority:  15  U.S.C  272  et  seq. 


National  Voluntary  Conformity 
Assessment  S3r8tem  Evaluation 
(NVCASE)  Program 

f286.1  Purpose. 

The  purpose  of  this  program  is  to 
enable  U.S.  industry  to  satisfy  mandated 
foreign  technical  requirements  using  the 
results  of  U.S.-based  conformity 
assessment  programs.  Under  this 
program,  the  Department  of  Commerce, 
acting  through  the  National  Institute  of 
Standards  and  Technology,  evaluates 
and  gives  assurance  of  the  capability  of 
U.S.-based  conformity  assessment 
bodies,  which  meet  the  qualifying 
requirements  of  a  foreign  government,  to 
provide  results  recognized  as  acceptable 
by  that  government. 

i286.2  Scope. 

(a)  For  purposes  of  this  program, 
conformity  assessment  consists  of 
product  sample  testing,  product 
certification,  and  quality  system 
registration.  Associated  activities  can  be 
classified  by  level: 

(1)  Conformity  level:  This  level 
encompasses  comparing  a  product, 
process,  service,  or  system  with  a  > 
standard  or  specification.  As 
appropriate,  the  evaluating  body  can  be 
a  testing  laboratory,  product  certifier  or 
certification  body,  or  quality  system 
registrar. 

(2)  Accreditation  level:  This  level 
encompasses  the  evaluation  of  a  testing 
laboratory,  a  certification  body,  or  a 
quality  system  registrar  by  an 
independent  body — an  accreditation 
body — based  on  requirements  for  the 
acceptance  of  these  bodies,  and  the 
granting  of  accreditation  to  those  which 
meet  the  established  requirements. 

(3)  Recognition  level:  This  level 
encompasses  the  evaluation  of  an 
accreditation  body  based  on 
requirements  for  its  acceptance,  and  the 
recognition  by  the  evaluating  body  of 
the  accreditation  body  which  satisfies 
the  established  requirements. 

(b)  Under  this  program,  NIST  accepts 
requests  for  evaluations  of  U.S.  bodies 
involved  in  activities  related  to 
conformity  assessment.  As  part  of  the 
program,  NIST  does  not  perform 
conformity  assessments  and  therefore 
does  not  accept  requests  for  such 
evaluations. 

(c)  NIST  operation  at  the  accreditation 
level  is  conditional:  NIST  accepts 
requests  for  accreditation  of  conformity 
assessment  bodies  only  when — 

(1)  Directed  by  law; 

(2)  Requested  by  another  federal 
agency;  or 

(3)  Requested  to  respond  to  a  specific 
industrial  or  technical  need,  relative  to 


39488 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Proposed  Rules 


a  mandatory  foreign  technical 
reouirement,  where: 

(i)  There  is  no  appropriate 
acaeditation  alternative  available  and 

(ii)  The  absence  of  any  alternative 
would  result  in  significant  public 
disadvantage. 

(d)  NIST  operation  at  the  recognition 
level  is  unconditional:  NIST  accepts 
requests  for  evaluation  of  bodies  that 
accredit  testing  laboratories, 
certification  b^ies,  and  quality  system 
registrars. 

1286.3  ObjMtfve. 

The  objective  of  the  program  is  to 
identify  the  activities  of  requesting  U.S.- 
based  conformity  assessment  bodies  that 
have  been  evaluated  as  meeting 
requirements  established  for  their 
acceptance  by  foreign  governments.  The 
evaluations  may  be  provided  by  NIST  or 
by  bodies  recognized  by  NIST  for  this 
purpose  under  the  scope  of  this 
program. 

§286.4  Implementation. 

The  program  is  open,  on  a  voluntary 
basis,  for  participation  by  any  U.S.- 
based  body  involved  in  the  conduct  of 
activities  related  to  conformity 
assessment  that  fall  within  the 
program's  scope.  A  common  procedural 
approach  is  followed  in  responding  to  a 
request  to  participate.  All  evaluation 
activities  rely  on  the  use  of  generic 
program  requirements  based  on 
standards  and  guides  for  the  operation 
and  acceptance  of  activities  related  to 
conformity  assessment.  Specific  criteria 
for  use  in  each  evaluation  are  derived 
from  the  program  requirements,  as 
appropriate  for  the  mandated  foreign 
technical  requirements  specific  in  the 
request  to  participate. 

§286.5  Program  documentation. 

NIST  provides  and  maintains 
documented  generic  requirements  to  be 
applied  in  evaluations  related  to 
accreditation  and  recognition  within  the 
scope  of  the  program.  The 
documentation,  as  available,  is  provided 
on  request  to  prospective  program 
participants  and  other  interested  parties. 
Generic  requirements  are  based  on 
guides  for  ^e  acceptance  of  conformity 
assessment  activities  issued  by  the 
International  Organization  for 
Standardization  and  the  International 
Electrotechnical  Commission.  NIST  also 
provides  and  maintains  documented 
criteria  provided  in  response  to  requests 
for  evaluations  specific  to  mandated 
foreign  technical  requirements.  Criteria 
are  derived  fi'om  the  application  and 
interpretation  of  generic  program 
n^quirements  in  relation  to  specified 
mandated  requirements.  Both  generic 


requirements  and  specific  criteria  are 
developed  and  maintained  with  input 
from  the  public. 

§286.6  PubNc  conaultadon. 

NIST  relies  on  substantial  advice  and 
assistance  from  all  parties  interested  in 
program  requirements  and  related 
specific  criteria.  Input  is  sought  in 
preparing  program  documentation  horn 
public  workshops,  industry  sectoral 
committees,  and  other  means  in 
identifying  appropriate  standards  and 
guides  and  developing  and  maintaining 
generic  requirements,  based  on  the 
standards  and  guides  identified.  Similar 
consultations  are  sought  with  respect  to 
each  request  for  evaluation  which 
necessitates  the  development  of  criteria, 
derived  from  the  generic  requirements, 
specific  to  mandated  foreign  technical 
requirements. 

§286.7  Evaluation  process. 

Each  applicant  requesting  to 
participate  is  expected  to  assume  the 
following  responsibilities: 

(a)  Application.  The  applicant  begins 
the  process  by  submitting  a  completed 
request  to  be  evaluated. 

(o)  Fee.  The  applicant  submits  an 
initial  fee  with  the  application  and 
agrees  to  submit  all  subsequent  fees  as 
a  condition  for  satisfactory  completion 
of  the  process. 

(c)  Quality  System.  The  applicant 
operates  a  quality  system  and  submits 
all  relevant  documentation  with  the 
application. 

(d)  On-Site  Assessment.  The  applicant 
cooperates  with  NIST  in  the  scheduling 
and  conduct  of  all  necessary  on-site 
evaluations. 

(e)  Final  Review.  The  applicant 
provides  any  additional  supplementary 
materials  needed  by  NIST  to  complete 
the  review  and  make  a  decision. 

(f)  Program  Decisions 

NIST  may  take  the  following  action 
with  regard  to  an  applicant: 

(1)  Certificate.  When  an  applicant 
fully  demonstrates  conformity  with  all 
program  requirements  and  specific 
criteria,  NIST  issues  a  certificate 
documenting  this  finding.  Each 
certificate  is  accompani^  by  a 
document  describing  the  specific  scope 
of  the  accreditation  or  recognition. 

(2)  Denial.  When  an  applicant  cannot 
demonstrate  that  it  meets  all  program 
requirements  and  specific  criteria.  NIST 
may  deny  award  of  the  certificate.  An 
applicant  who  has  failed  to  complete 
the  evaluation  satisfactorily  can  reapply 
at  a  later  time. 

§^6.8  Confidentiality  of  Information. 

All  information  collected  relative  to 
an  applicant  during  an  evaluation  is 


maintained  as  confidential.  Information 
is  released  only  as  required  under  the 
terms  of  the  Freedom  of  Information  Act 
or  other  legal  requirement. 

§  286.9  Maintaining  racognizad  atMua. 

Each  program  participant  who 
remains  in  the  program  shall 
continuously  meet  all  program 
requirements  and  cooperate  with  NIST 
in  the  conduct  of  all  surveillance  and 
maintenance  activities.  Participants 
shall  reimburse  NIST  for  expenses 
incurred  for  these  purposes. 

§286.10  Appeal. 

Any  applicant  (mt  other  affected  party 
may  appeal  to  the  NIST  Director  any 
action  taken  under  the  program. 

§286.11  Uatfnga. 

(a)  NIST  maintains  current  lists  of  all 
bodies  which  have  been  provided  with 
program  certificates. 

(b)  NIST  maintains  current  lists  of  all 
conformity  assessment  activities 
accredited  by  bodies  operating  programs 
recognized  by  NIST. 

(c)  All  lists  are  available  to  the  public 
through  various  appropriate  media,  e.g., 
printed  directories,  electronic  bulletin 
boards,  etc. 

(d)  NIST  may  deli^  any  body  if  it 
determines  the  action  to  be  in  the  public 
interest. 

§286.12  Terminations. 

(a)  Voluntary  Termination. 
Participants  may  voluntarily  terminate 
their  parthupation  at  any  time  by 
written  notification  to  NIST. 

(b)  Involuntary  Termination.  If  a 
participant  does  not  continue  to  meet  all 
program  requirements,  or  if  NIST 
determines  it  to  be  necessary  in  the 
public  interest,  NIST  may  withdraw  the 
participant’s  certificate.  A  body  which 
has  had  its  status  as  a  certificate  holder 
terminated  can  reapply  at  a  later  time. 

(FR  Doc.  93-17335  Filed  7-22-93;  8:45  am) 
BILUNG  CODE  3610-13-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AF30 

Veterans  Benefits;  EligibUlty  .or  the 
Montgomery  Gl  Bill — ^Active  Duty 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulations. 

SUMMARY:  The  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
provides  additional  ways  in  which  an 
individual  may  become  eligible  for  the 
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Montgomery  GI  Bill — Active  Duty.  This 
is  done  both  by  creating  a  new  class  of 
eligible  veterans  and  by  providing  on 
additional  type  of  discharge  which  will 
qualify  veterans  for  the  program.  These 
proposed  regulations  will  acquaint  the 
public  with  the  way  in  which  VA  will 
administer  these  new  provisions  of  law. 
OATES:  Comments  must  be  received  on 
or  before  August  23, 1993.  Comments 
will  be  available  for  public  inspection 
until  September  1, 1993.  VA  intends  to 
make  the  amendments  to  the  following 
regulations,  like  the  sections  of  law  they 
implement,  retroactively  effective  on 
October  19, 1984:  §§  21.7042(a)(5), 
21.7042(b)(6),  21.7042(b)(7), 
21.7044(a)(4),  21.7044(b)(7), 

21.7044(b)(8)  and  21.7072(b)(1).  VA 
intends  to  make  the  amendments  to  the 
remainder  of  the  regulations,  as  well  as 
the  new  sections  §§  21.7045  and 
21.7073.1,  like  the  sections  of  law  they 
implement,  retroactively  effective  on 
November  5, 1990. 

ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
132  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  iintil 
September  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  Sections 
561,  562  and  563  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  (Public  Law  101-510)  contain 
provisions  that  will  enable  addition^ 
individuals  to  become  eligible  for  the 
Montgomery  GI  Bill — ^Active  Duty.  This 
is  done  both  by  creating  a  new  class  of 
eligible  veterans  and  by  providing  an 
additional  type  of  discharge  which  will 
qualify  veterans  for  the  program.  These 
proposed  regulations  are  designed  to 
implement  these  sections  of  the  act. 

For  the  most  part  the  proposed 
regulations  follow  the  language  of  the 
statute.  However,  the  proposal  does 
contain  some  provisions  which  are  not 
stated  e^mlicitly  in  Public  Law  101-510. 

One  of  these  provisions  is  contained 
in  the  propi>^fid  §  21.7045(c).  The  statute 
requires  that  a  servicemember  who  is 
going  to  be  involuntarily  discharged 
may  elect  to  participate  in  the 
Montgomery  GI  Bill — Active  Duty. 

When  he  or  she  does  so  that  person’s 
basic  pay  is  supposed  to  be  reduced  by 
$1,200.  However,  occasionally,  through 


error  or  other  reason  there  may  be  no 
reduction  in  the  basic  pay  of  one  of 
these  individuals.  This  is  not  addressed 
in  the  law.  The  proposed  §  21.7045(c) 
states  failure  to  make  the  reduction  will 
not  affect  the  individual’s  eligibility  for 
this  program. 

In  making  this  decision  the  agencies 
examined  38  U.S.C.  3018A  as 
established  by  Public  Law  101-510. 
Section  3018A(a)  states  the  criteria 
which  must  be  met  before  an  individual 
would  be  eligible  for  educational 
assistance  under  the  Montgomery  GI 
Bill — Active  Duty.  The  $1,200  pay 
reduction  is  not  stated  there.  It  is 
located  in  section  3018A(b).  Therefore, 
the  agencies  concluded  that  this  is  not 
a  required  eligibility  criterion.  Someone 
whose  pay  was  not  reduced  due  to  error 
could  still  become  eligible  for 
educational  assistance. 

One  of  the  eligibility  criteria  is  that  a 
veteran  affected  by  this  new  provision 
of  law  must  complete  the  requirements 
for  a  high  school  diploma  or  12  semester 
hours  leading  to  a  standard  college 
degree  before  applying  for  benefits 
under  the  Montgomery  GI  Bill — ^Active 
Duty.  Not  everyone  will  be  thoroughly 
familiar  with  the  eligibility  criteria 
before  applying,  so  &e  possibility  exists 
that  someone  may  apply  before 
completing  the  educational  eligibility 
criteria. 

The  agencies  do  not  believe  that  the 
purpose  of  this  provision  is  to  bar 
permanently  the  person  who  accidently 
applies  too  soon.  Rather,  the  Congress 
recognized  that  the  educational  criteria 
applicable  to  other  individuals  who  are 
eligible  for  the  Montgomery  GI  Bill — 
Active  Duty  (namely  that  these  criteria 
be  met  before  discharge)  could  not  be 
applied  to  those  affected  by  Public  Law 
101-510.  Someone  who  is  involuntarily 
discharged  often  would  not  have 
enough  time  to  meet  these  criteria 
before  discharge.  Consequently, 
proposed  §  21.7045(d)  states  that  a 
veteran  who  applies  for  benefits  before 
meeting  the  educational  eligibility 
criteria  will  be  permitted  to  apply  again 
after  those  criteria  are  met. 

The  Secretary  of  Defense  has  made 
additional  contributions  for  some 
individuals  to  the  fund  established  in 
the  Post-Vietnam  Era  Educational 
Assistance  Program  (VEAP).  Public  Law 
101-510  requires  that  these  funds  be 
added  to  the  educational  assistance  paid 
to  any  individuals  who  were  formerly 
eligible  for  educational  assistance  under 
VEAP,  but  who  elect  to  receive  benefits 
under  the  Montgomery  GI  Bill  instead. 
'This  increase  must  be  in  a  manner 
consistent  with  the  agreement  entered 
into  by  the  Secretary  and  the  individual. 


Proposed  §  21.7136(e)  states  how  the 
monthly'rate  of  educational  assistance 
will  be  determined  for  these 
individuals.  In  essence  the  money  will 
be  distributed  equally  over  all  the 
months  of  entitlement  to  benefits  the 
individual  has  at  the  time  that 
entitlement  is  first  established.  ’This  has 
the  advantage  of  setting  a  rate  which 
will  not  change  over  time.  An 
individual  who  knows  what  his  or  her 
monthly  rate  of  educational  assistance 
will  be  at  the  start  of  the  program  of 
education  will  be  better  able  to  plan 
ahead  than  would  be  the  case  if  the  rate 
varied  from  month  to  month. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  'The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the 
amended  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
retirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  They  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  iuri^ictions. 

VA  finds  that  good  cause  exists  for 
making  the  amendments  to 
§§  21.7042(a)(5),  21.7042(b)(6), 
21.7042(b)(7),  21.7044(a)(4), 
21.7044(b)(7),  21.7044(b)(8)  and 
§  21.7072(b)(1),  like  the  provision  of  law 
they  implement,  retroactively  effective 
on  October  19, 1984.  VA  finds  that  good 
cause  exists  for  making  the  remainder  of 
the  amendments  as  well  as  the  new 
sections,  §§21.7045  and  21.7073.1,  like 
the  provisions  of  law  they  implement, 
retroactively  effective  on  November  5, 
1990.  These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  througn 
prompt  implementation.  Hence,  a 
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delayed  effective  date  would  be  contrary 
to  statutory  design,  would  complicate 
administration  of  the  provision  of  law, 
and  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs— education,  Lean  programs — 
education.  Reporting  and  recordkeeping 
requirements,  Sdiools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  July  1. 1993. 

Jeue  Brown, 

SecretaiyofVetemns  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  K  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  K— All  Vohintear  Force 
Educational  Aasiatanca  Program  (New 
Gl  Bill) 

1.  The  authority  citation  for  pert  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30,  Pub.  L. 
98-525;  38  U.S.C  501. 

2.  In  §  21.7020  parapaph  (b)(l)(iii) 
and  its  authority  citation  are  added  to 
read  as  follows: 

S21.7020  Definitions. 
***** 

(b)  Other  definitions. 

(D*  *  * 

(iii)  When  refOTring  to  individuals 
who,  befc»e  November  30, 1989,  had 
never  served  on  active  duty  (as  that  term 
is  defined  by  $  3.6b  of  this  title),  the 
term  “active  duty”  when  used  in  this 
subpart  includes  full-time  National 
Cu^  duty  first  performed  after 
November  29, 1989,  by  a  member  of  the 
Army  Nati<«al  Guard  of  the  United 
States  or  the  Air  National  Guard  of  the 
United  States  in  the  servicemember’s 
status  as  a  member  of  the  National 
Guard  of  a  State  for  the  purpose  of 
organizing,  administering,  recruiting, 
instructing  or  training  the  National 
Guard. 

(Authority:  38  U.S.C  3002(7);  Pub.  L  101- 
510,  sec.  583(6))  (Nov.  5, 1990) 
***** 

3.  In  §  21.7042  the  introductory  text  is 
revised  and  its  authority  citation  is 
added;  paragraph  (a)(5)(v)  is  revised, 
paragraph  (a)(5)(vi)  is  added  and  the 
authority  citation  for  paragraph  (a)  is 
revised;  paragraph  (b)(6)(v)  is  revised, 
paiagraph  (b)(6)(vi)  is  add^  and  an 


authority  citation  for  paragraph  (b)(6)  is 
added;  paragraph  (b)(7)(i)(E)  is  revised, 
paragraph  (b)(7)(i)(Fi  and  an  authority 
citation  for  paragraph  (b)(7)(i)  are  added 
and  paragraph  (fi(l)  is  revised  and  an 
authority  citation  for  paragraph  (f)(1)  is 
added  to  read  as  follows: 

S  21 .7042.  BaeiceNgibliltyreqidremonts. 

An  individual  mrist  meet  the 
requirements  of  this  section,  §  21.7044 
or  §  21.7045  in  order  to  be  eligible  for 
basic  educational  assistance.  In 
determining  whether  an  individual  has 
met  the  service  requirements  of  this 
section,  VA  will  exclude  any  period 
during  w'hich  the  individual  is  not 
entitled  to  credit  fev  service  for  the 
periods  of  time  specified  in  §  3.15. 

(Authority:  38  U.S.C.  3011,  3012,  3018 A; 

Pub.  L.  101-510)  (Nov.  5, 1990) 

***** 

(a)  Eligibility  based  solely  on  active 
duty. 

***** 

(5) *  *  * 

(v)  Involuntarily  for  the  convenience 
of  the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual’s  own  Mdllful  misconduct  but 
did  interfere  with  the  individual’s 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  C^oast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authevity:  38  U.&C  3011;  Pub.  L.  98-525, 
Pub.  L.  99-576,  Pub.  L  100-689,  Pub.  L 
101-510)  (OcL  19, 1984) 

(b)  Eligibility  based  on  active  duty 
service  and  service  in  the  Selected 
Reserve. 

***** 

(6)  *  *  • 

(v)  Involuntarily,  for  convenience  of 
the  Government  as  a  result  of  a 
reduction  in  force  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Cfoast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 


(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  frem  foe 
individual’s  own  willful  misconduct  but 
did  interfere  with  the  individual’s 
performance  of  duty,  as  determined  by 
foe  Secretary  of  each  military 
department  in  accordance  with 
regulations  proscribed  by  the  Secretary 
of  Defense  or  by  foe  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  foe  Navy. 

(Authority:  38  U.S.C  3011;  Pub.  L.  98-525, 
Pub.  L.  99-576,  Pub.  L.  100-689.  Pub.  L. 
101-510)  (Oct  19, 1984) 

(7)  *  *  * 

(i)  ‘  * 

(E)  Involuntarily  for  the  convenience 
of  foe  Government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  foe  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(F)  For  a  physical  or  mental  condition 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual’s 
own  willful  misconduct  but  did 
interfere  with  the  individual’s 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority:  38  U.S.C.  3011;  Pub.  L.  98-525, 
Pub.  L.  99-576,  Pub.  L.  100-689,  Pub.  L. 
101-510)  (Oct.  19, 1984) 

***** 

(f)  Restrictions  on  establishing 
eligibility.  (1)  An  individual  who,  after 
June  30, 1985,  first  becomes  a  member 
of  the  Armed  Forces  or  first  enters  on 
active  duty  as  a  member  of  the  Armed 
Forces,  may  elect  not  to  receive 
educational  assistance  imder  38  U.S.C. 
ch.  30.  This  election  must  be  made  at 
the  time  foe  individual  initially  enters 
on  active  duty  as  a  member  of  the 
Armed  Forces.  An  individual  who 
makes  such  an  election  is  not  eligible 
for  educational  assistance  under  38 
U.S.C  ch.  30  unless  he  or  she 
withdraws  the  election  as  provided  in 
paragraph  (c)  of  this  section  or  in 
§  21.7045(b)  of  this  part 

(Authority:  38  U.S.C  3018,  3018A;  Pub.  L. 
100-689,  Pub.  L.  101-510)  (Nov.  5, 1990)  . 
***** 

4.  In  §  21.7044  paragraph  (aK4Kii)(F) 
is  revised,  paragraph  (a)(4Kii)(P)  is 


( 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Proposed  Rules  39491 


added  and  the  authority  citation  for 
paragraph  (a)(4)  is  revised;  paragraph 
(h)(7)(v)  is  revised  and  paragraph 

(b)(7)(vi)  and  an  authority  citation  for 
paragraph  (b)(7)  are  add^;  paragraph 
(b)(8)(i)(E)  is  revised  and  paragraph 
(b)(8)(i)(F)  and  an  authority  citation  for 
paragraph  (b)(8)(i)  are  added  to  read  as 
follows: 

§  21 .7044  Persona  with  38  U.S.C.  chapter 
34  eligibility. 

***** 

(a)  Eligibility  based  solely  on  active 
duty.  *  *  * 

(4)  *  *  • 

(ii)  *  *  • 

(E)  Involuntarily  for  convenience  of 
the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or; 

(F)  For  a  physical  or  mental  conditimi 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual’s 
own  willful  misconduct  but  did 
interfere  with  the  individual’s 
performance  of  duty,  as  determined  by 
the  Secretary  of  eadi  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  vrith  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

ANthority:  38  U.S.C.  3011;  Pub.  L.  98-525. 
Pub.  L.  99-576,  Pub.  L  100-689,  Pub.  L 
101-510)  (Oct.  19, 1984) 
***** 

(b)  Eligibility  based  on  combined 
active  duty  service  and  service  in  the 
Selected  Reserve. 

***** 

(7)  •  *  * 

(v)  Involuntarily,  for  the  convenience 
of  the  government  as  a  result  of  a 
reduction  in  force  as  determined  by  the 
Secretary  of  the  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Ck>ast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or 

(vi)  For  a  physical  or  mental 
condition  that  was  not  characterized  as 
a  disability  and  did  not  result  from  the 
individual’s  own  willful  misconduct  but 
did  interfere  with  the  individual’s 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 


Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority.  38  U.S.C  3012;  Pub.  L.  98-525, 
Pub.  L.  99-576.  Pub.  L.  100-689,  Pub.  L. 
101-510)  (Oct.  19. 1984) 

(8)*  •  * 

(0*  *  * 

(E)  Is  discharged  involuntarily  for  the 
convenience  of  the  government  as  a 
result  of  a  reduction  in  force,  as 
determined  by  the  Secretary  of  the 
military  department  concerned  in 
accordance  with  regulations  prescribed 
by  the  Secretary  of  Defense  or  by  the 
Secretary  of  Transportation  with  respect 
to  the  Coast  Guard  when  it  is  not 
operating  as  a  service  in  the  Navy,  or 

(F)  Is  discharged  for  a  physical  or 
mental  condition  that  was  not 
characterized  as  a  disability  and  did  not 
result  from  the  individual’s  own  willful 
misconduct  but  did  interfere  with  the 
individual’s  performance  of  duty,  as 
determined  by  the  Secretary  of  each 
military  department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy;  or 

(Authority:  38  U.S.C.  3012;  Pub.  L.  98-525. 
Pub.  L  99-576.  Pub.  L.  100-689.  Pub.  L. 
101-510)  (Oct.  19, 1984) 

***** 

5.  Section  21.7045  is  added  to  read  as 
follows: 

§  21 .7045  Eligibility  based  on  involuntary 
separation. 

An  individual  who  fails  to  meet  the 
eligibility  requirements  found  in 
§21.7042  or  §21.7044  nevertheless  will 
be  eligible  for  educational  assistance  if 
he  or  she  meets  the  requirements  of  this 
section. 

(a)  Service  requirements.  'The 
individual  must — 

(1)  Be  on  active  duty  or  full-time 
National  Guard  duty  on  September  30, 
1990,  and 

(2)  After  February  2, 1991,  be 
involuntarily  separated,  as  that  term  is 
deftned  in  10  U.S.C  1141,  with  an 
honorable  discharge. 

(Authority;  10  U.S.C  1141, 38  U.S.C.  301 8A: 
Pub.  L  101-510)  (Nov.  5, 1990) 

(b)  Required  election.  (1)  If  the 
individual  elected  not  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30,  as  provided  in  §  21.7042(f).  he  or 
she  must  irrevocably  withdraw  that 
election.  The  withdrawal  must — 

(i)  Occur  before  the  involuntary 
separation,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 


with  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  resp^  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in 
the  Navy. 

(2)  If  the  individual  is  a  participant  in 
the  educational  program  provided  in  38 
U.S.C.  ch.  32,  the  individual  must  make 
an  irrevocable  election  to  receive 
educational  assistance  under  38  U.S.C. 
ch.  30  rather  than  under  38  U.S.C.  ch. 

32.  Such  an  election  must — 

(i)  Occur  before  the  individual  is 
involuntarily  separated,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 
with  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  respect  to  the  Coast  Guard 
when  it  is  not  operatii^  as  a  service  in 
the  Navy. 

(3)  If  the  individual  is  not  described 
in  either  subparagraph  (1)  or  (2)  of  this 
paragraph,  he  or  she  must  make  an 
irrevoc^le  election  to  receive 
educational  assistance  under  38  U.S.C 
ch.  30.  This  election  must — 

(i)  Occur  before  the  individual  is 
involuntarily  separated,  and 

(ii)  Be  pursuant  to  procedures  which 
the  Secretary  of  each  military 
department  shall  provide  in  accordance 
with  regulations  prescribed  by  the 
Secretary  of  Defense  or  which  the 
Secretary  of  Transportation  shall 
provide  with  resp^  to  the  (Doast  Guard 
when  it  is  not  operating  as  a  service  in 
the  Navy. 

(Authority:  38  U.S.C  3018A(a);  Pub.  L  101- 
510)  (Nov.  5. 1990) 

(c)  Reduction  in  basic  pay.  The  basic 
pay  of  anyone  who  makm  one  of  the 
irrevocable  elections  described  in 
paragraph  (b)  of  this  section  must  be 
reduced  by  $1,200.  If  through  error  or 
other  reason  the  basic  pay  of  an 
individual  described  in  paragraphs  (a) 
and  (b)  of  this  section  is  not  reduced  by 
$1,200,  the  failure  to  make  the  reduction 
will  not  affect  the  individual’s  eligibility 
for  educational  assistance  under  38 
U.S.C.  ch.  30. 

(Authority:  38  U.S.C  3018A(b);  Pub.  L  101- 
510)  (Nov.  5, 1990) 

(d)  Educational  requirement.  (1) 
Before  the  date  on  which  VA  receives 
the  individual’s  application  for  benefits, 
the  individual  must  have  completed 
successfully  either — 

(i)  The  requirements  of  a  secondary 
school  diploma  (or  equivalency 
certificate),  or 

(ii)  12  semester  hours  (or  the 
equivalent)  in  a  program  of  education 
leading  to  a  standard  college  d^ree. 
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(2)  If  a  veteran  has  not  met  the 
requirements  of  paragraph  (d)(1)  of  this 
section  at  the  time  of  his  or  her 
application  for  educational  assistance, 
he  or  she  will  be  permitted  to  apply  at 
a  later  date  after  those  requirements  are 
met. 

(Authority:  38  U.S.C.  3018A(a);  Pub.  L.  101- 
510)  (Nov.  5, 1990) 

5.  In  §  21.7072  the  introductory  text, 
paragraph  (a)  and  its  authority  citation, 
paragraph  (b)(1),  introductory  text,  are 
revi^;  paragraph  (b)(l)(iii)(D)  is 
revised,  paragraph  (b)(l)(iii)(E)  is  added 
and  the  authority  citation  for  paragraph 

(b)(1)  is  revised  to  read  as  follows: 

f 21 .7072  Entitlement  to  basic  educational 

aaalatance. 

The  provisions  of  this  section  apply  to 
all  veterans  and  servicemembers  except 
to  those  to  whom  §  21.7073  or 
§  21.7073.1  applies. 

(a)  Most  individuals  are  entitled  to  36 
months  of  assistance.  Except  as 
provided  in  paragraphs  (b),  (c)  and  (d) 
and  in  §  21.7073  and  §  21.7073.1,  a 
veteran  or  servicemember  who  is 
eligible  for  basic  educational  assistance 
is  entitled  to  36  months  of  basic 
educational  assistance  (or  the  equivalent 
thereof  in  part-time  educational 
assistance. 

(Authority:  38  U.S.C.  3013;  Pub.  L.  98-525, 
Pub.  L.  101-510)  (Nov.  5, 1990) 

(b)  Entitlement:  individual  discharged 
for  service-connected  disability,  a 
medical  condition  which  preexisted 
service,  hardship  or  involuntarily  for  the 
convenience  of  the  government  as  a 
result  of  a  reduction  in  force.  (1)  Except 
as  provided  in  §  21.7073  and 

§  21.7073.1,  when  the  provisions  of  this 
paragraph  are  met,  an  eligible 
individual  is  entitled  to  one  month  of 
basic  educational  assistance  (or 
equivalent  thereof  in  part-time  basic 
educational  assistance)  for  each  month 
of  the  individual’s  continuous  active 
duty  service  which  the  individual 
serves  after  June  30, 1985,  and,  in  the 
case  of  an  individual  who  had  no 
previous  eligibility  under  38  U.S.C.  ch. 
34,  is  part  of  the  individual’s  obligated 
period  of  active  duty.  Except  as 
provided  in  §  21.7073  and  §  21.7073.1, 
VA  will  apply  this  subparagraph  when 
the  individual — 

*  •  *  •  • 

(iii)  *  *  * 

(D)  Involxmtarily  for  convenience  of 
the  government  as  a  result  of  a 
reduction  in  force,  as  determined  by  the 
Secretary  of  tlie  military  department 
concerned  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Elefense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Ckiast 


Guard  when  it  is  not  operating  as  a 
service  in  the  Navy,  or; 

(E)  For  a  physical  or  mental  condition 
that  was  not  characterized  as  a  disability 
and  did  not  result  from  the  individual’s 
own  willful  misconduct  but  did 
interfere  with  the  individual’s 
performance  of  duty,  as  determined  by 
the  Secretary  of  each  military 
department  in  accordance  with 
regulations  prescribed  by  the  Secretary 
of  Defense  or  by  the  Secretary  of 
Transportation  with  respect  to  the  Coast 
Guard  when  it  is  not  operating  as  a 
service  in  the  Navy. 

(Authority:  38  U.S.C  3013(a);  Pub.  L.  100- 
689,  Pub.  L  101-510)  (Oct.  19, 1984) 

***** 

7.  Sections  21.73  and  21.74  are 
redesignated  as  §§  21.74  and  21.75  and 
a  new  §  21.7073  is  added  to  read  as 
follows: 

§  21 .7073  Entitlement  for  some  individuals 
who  establish  eiigibiiity  before  involuntary 
separation. 

(a)  Individuals  to  whom  this  section 
applies.  The  provisions  of  this  section 
apply  to  a  veteran  who  establishes 
eligibility  by  meeting  the  provisions  of 
§  21.7045  of  this  part. 

(Authority:  38  U.S.C.  301 8 A;  Pub.  L.  101- 
510)  (Nov.  5, 1990) 

(b)  Entitlement.  A  veteran  described 
in  paragraph  (a)  of  this  section  is 
entitled  to  a  number  of  months  of  basic 
educational  assistance  (or  equivalent 
thereof  in  part-time  basic  educational 
assistance)  ecmal  to  the  lesser  of — 

(1)  36  months,  or 

(2)  The  number  of  months  the  veteran 
served  on  active  duty. 

(Authority:  38  U.S.C  3013;  Pub.  L.  101-510) 
(Nov.  5, 1990) 

8.  In  §  21.7136  paragraphs  (a)(1)  and 
its  authority  citation  are  revised,  the 
introductory  text  of  paragraph  (c)  is 
revised,  and  paragraphs  (d),  (e)  and  their 
authority  citations  are  added  to  read  as 
follows: 

$21.7136  Rates  of  payment  of  basic 
educational  assistance. 

(a)  Rates.  (1)  Except  as  otherwise 
provided  in  this  section  and  §  21.7137, 
the  monthly  rate  of  the  basic 
educational  assistance  payable  to  a 
veteran  is  the  rate  stated  in  these  tables. 
The  rates  in  these  tables  and  the  other 
rates  in  this  paragraph  also  apply  to  a 
veteran  who  formerly  was  eligible  under 
38  U.S.C.  ch.  34,  and  who  has  received 
a  record-purpose  charge  against  his  or 
her  entitlement  under  that  chapter  equal 
to  the  entitlement  he  or  she  had 
remaining  on  December  31, 1989.  The 
rates  in  these  tables  as  well  as  the  other 
rates  listed  in  this  paragraph  always 


apply  to  a  veteran  who  establishes 
eiigibiiity  under  §  21.7045  before  an 
involuntary  separation,  regardless  of  the 
length  of  the  veteran’s  initial  obligated 
period  of  active  duty  or  whether  or  not 
the  veteran  was  once  eligible  for 
educational  assistance  allowance  under 
38  U.S.C.  ch.  34. 

(i)  For  training  which  occurred  before 
October  1, 1991,  the  following  table 
applies. 


Training 

Monthly  rate 

Full  time  . 

$300. 

3/4  time  . 

225. 

1/2  time  . 

150. 

Less  than  1/2  but 

150  See  §21. 71 36(d) 

more  than  1/4  time. 

or(e). 

1/4  time  . 

75  See  §21 .71 36(d) 
or(e). 

(ii)  For  training  which  occurs  after 
September  30, 1991,  the  following  table 
applies. 


Training 

Monthly  rate 

Full  time  . 

$350.00. 

3/4  time  . 

262.50. 

1/2  time  . 

175.00. 

Less  than  1/2  but 

175.00  See 

more  than  1/4  time. 

§  21 .7136(d)  or  (e). 

1/4  time  or  less  . 

87.50  See 
§  21 .71 36(d)  or  (e). 

(Authority:  38  U.S.C.  3015;  Pub.  L.  98-525, 
Pub.  L.  101-510)  (Nov.  5, 1990) 

***** 

(c)  Increase  in  basic  educational 
assistance  rates  ("kicker").  The 
Secretary  concerned  may  increase  the 
amount  of  basic  educational  assistance 
payable  to  an  individual  who  has  a  skill 
or  specialty  which  the  Secretary 
concerned  designates  as  having  a 
critical  shortage  of  personnel  or  for 
which  it  is  difficult  to  recruit.  The 
amount  of  the  increase  is  set  by  the 
Secretary  concerned,  but  (except  as 
provided  in  paragraph  (e)  of  this 
section) — (Nov.  5, 1990) 
***** 

(d)  Less  than  one-half-time  training 
and  rates  for  servicemembers.  The 
monthly  rate  for  a  veteran  who  is 
pursuing  a  course  on  a  less  than  one- 
half  time  basis  or  the  monthly  rate  for 
a  servicemember  who  is  pursuing  a 
program  of  education  is  the  lesser  of — 

(1)  The  monthly  rate  stated  in  either 
paragraph  (a)  or  (b)  of  this  section  (as 
determined  by  the  veteran’s  or 
servicemember’s  initial  obligated  period 
of  active  duty)  plus  any  additional 
amounts  that  may  be  due  under 
paragraph  (c)  or  (e)  of  this  section,  or 

(2)  The  monthly  rate  of  the  cost  of  the 
course. 
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(Authority:  38  U.S.C  3015, 3032;  Pub.  L.  98- 
525,  Pub.  L  101-510)  (Nov.  5. 1990) 

(e)  Increase  in  basic  educational 
assistance  rates  (“kicker")  for  those 
eligible  under  §  21.7045.  A  veteran  who 
formerly  was  eligible  to  receive 
educational  assistance  under  38  U.S.C. 
ch,  32.  and  becomes  eligible  for 
educational  assistance  under  38  U.S.C. 
ch.  30  as  described  in  §  21.7045(b)(2). 
may  receive  an  increase  in  basic 
educational  assistance  allowance 
(kicker).  The  increase  will  be 
determined  as  follows. 

(1)  The  basis  of  the  increase  will  be 
that  portion  of  the  amount  of  money — 

(1)  Which  remains  in  the  VEAP  fund 
after  the  veteran  has  been  paid  all 
assistance  due  him  or  her  under  38 
U.S.C  ch.  32  and  refunded  all  of  his  or 
her  ctmtribuUons  to  the  VEAP  fund, 
and — 

(ii)  Which  represents  the  Secretary  of 
Defense’s  additional  contributions  for 
the  veteran  as  stated  in  §  21.5132(b)(3) 
of  this  part. 

(2)  For  a  student  pursuing  a  program 
of  education  by  residence  trainine — 

(i)  VA  will  determine  the  montnly 
rate  of  the  increase  by  dividing  the 
amoimt  of  money  described  in 
paragraph  (eKl)  of  this  section  by  the 
number  of  months  of  entitlement  to 
educational  assistance  imder  38  U.S.C. 
chapter  30  which  the  veteran  has  at  the 
time  his  eligibility  for  benefits  under  38 
U.S.C.  chapter  30  is  first  established; 

(ii)  VA  will  rise  the  monthly  rate  of 
the  increase  determined  in  paragraph 
(e)(2)(i)  of  this  section  if  the  veteran  is 
pursuing  his  or  her  program  full  time; 

(iii)  VA  will  multiply  the  monthly 
rate  determined  by  paragraph  (e)(2)(i)  of 
this  section  by  .75  for  a  student 
pursuing  his  or  her  program  three- 
quarter  time; 

(iv)  VA  will  multiply  the  monthly  rate 
determined  by  paragraph  (e)(2Ki)  of  this 
section  by  .5  for  a  student  pursuing  his 
or  her  program  half  time;  and 

(v)  VA  will  multiply  the  monthly  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .25  for  a  student  pursuing  his 
or  her  program  less  than  one-half  time. 

(3)  For  a  veteran  pursuing  cooperative 
training  VA  will  multiply  the  rate 
determined  by  paragraph  (e)(2)(i)  of  this 
section  by  .8. 

(4)  For  a  veteran  pursuing  a  program 
of  apprenticeship  or  othw  on-job 
training  VA  will  multiply  the  monthly 
rate  determined  by  paragraph  (e)(2Mi)  of 
this  section — 

(i)  By  .75  for  a  veteran  in  the  first  six 
months  of  pursuit  of  training, 

(ii)  By  .55  for  a  veteran  in  the  second 
six  months  of  pursuit  of  training,  and 

(ii)  By  .35  for  a  veteran  in  the 
remaining  months  of  pursuit  of  training. 


(Authority:  38  U.SX1 301S(e);  Pub.  L.  101- 
510)  (Nov.  S,  1990) 

IFR  Doc.  93-17455  Filed  7-22-93;  8:45  am) 
BIUMO  cooe  BS20-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-194,  RM-8255] 

Radio  Broadcasting  Servicea;  Esparto, 
CA 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  on  behalf  of  Esparto  Broadcasting 
seeking  the  allotment  of  FM  Channel 
250A  to  E^arto,  (California,  as  that 
locality’s  first  local  aural  tran«nission 
service.  (Coordinates  for  this  proposal 
are  38-45-10  and  121-53-30. 

DATES:  (Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows;  Riley  M. 
Murphy,  Esq.,  Energy  Ontre,  1100 
Poydras,  suite  2590,  New  Orleans,  LA 
70163-2590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  ’This  is  a 
synopsis  of  the  (Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-194,  adopted  June  22, 1993,  and 
released  July  19, 1993.  'The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCXTs 
Reference  (Center  (room  239),  1919  M 
Street,  NW„  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  (Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  tfie  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Mmnbers  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattm* 
is  no  longer  subject  to  (Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 


(Commission  proceedings,  such  as  this 
one,  vdiich  involve  duuinel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  informatiosi  regarding  proper 
filing  procedures  for  comments.  See  47 
(CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  (Comimmicatioos  Commissira. 
Michael  C  Rnger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17486  Filed  7-22-93;  8:45  am) 
BlUiNQ  COOE  a712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-195,  RM-8274] 

Radio  Broadcasting  Services;  Los 
Molinos,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Brett  E.  Miller,  seeking  the 
allotment  of  Channel  269A  to  Los 
Molinos,  (California,  as  that 
community’s  first  local  aural 
transmission  service.  (Coordinates  used 
for  this  proposal  are  40-01-12  and  122- 
05-42. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24, 
1993. 

ADDRESSES:  Secretary,  Federal 
(Communfoaticms  (Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  F(CC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Brett  E.  Miller, 
11608  Blossomwood  Ct.,  Moorpaik,  CA 
93021. 

FOR  FURTHER  INFO’MIATION  CONTACT, 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMAT^:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
93/195,  adopted  Jrme  22, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  (Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FtCCs 
Reference  (Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi*om  the  (Commission’s 
copy  contractcMTs,  International 
Transcription  Sovice,  Inc.,  (202)  857- 
3800, 2100  M  Street,  NW..  suite  140. 
Washington,  DC  2(X)37. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  ue  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Roger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-17482  Filed  7-22-93;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  93-196.  RM-8275] 

Radio  Broadcasting  Servicea;  Point 
Arana.  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Del  Mar  Trust,  seeking 
the  allotment  of  Channel  272B1  to  Point 
Arena,  California,  as  that  commimity’s 
first  local  aural  transmission  service. 
Coordinates  used  for  this  proposal  are 
38-54-42  and  123-41-24. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows:  Ashton 
R  Hardy  and  Marjorie  R.  Esman,  Esqs., 
Hardy  and  Carey,  111  Veterans 
Boulevard,  Metairie,  LA  70005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-196,  adopted  June  22, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC’s 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piirchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-17485  Filed  7-22-93;  8:45  am] 
BIUJNQ  CODE  STia-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  93-200,  RIUt-6254] 

Radio  Broadcasting  Services;  Micco, 
FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Micco 
Broadcasting  seeking  the  allotment  of 
Channel  240C3  to  Micco,  Florida,  as 
that  community’s  first  local  aural 
service.  Channel  240C3  can  be  allotted 
to  Micco  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  Channel 
240C3  at  Micco  are  North  Latitude  27- 
52-49  and  West  Longitude  80-30-02. 
DATES:  Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Riley  M.  Murphy,  1100 


Poydras  Street,  suite  2590,  New  Orleans, 
LA  70163-2590  (Attorney  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  ’This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Ifroposed  Rule  Making,  MM  Docket  No. 
93-200,  adopted  June  23, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington.  DC.  'The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246,  or 
2100  M  Street,  NW.,  suite  140, 
Washington,  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  vmtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 


Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  93-17483  Filed  7-22-93;  8:45  am) 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Seminole- 
Decatur  Radio  Company  seeking  the 
allotment  of  Channel  298A  to 
Donalsonville,  Georgia,  as  that 
community’s  second  local  FM  service. 
Channel  298A  can  be  allotted  to 
Donalsonville  in  compliance  with  the 


List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
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47  CFR  Part  73 

[MM  Docket  No.  93-205,  RM-8270] 

Radio  Broadcasting  Servicea; 
Donalsonville,  GA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 
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Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.3  kilometers  (3.9  miles) 
south  of  the  commimity.  The 
coordinates  for  Channel  298A  at 
Donalsonville  are  North  Latitude  30- 
59-11  and  West  Longitude  84-52-34. 

DATES:  Comments  must  be  filed  on  or 
before  September  9, 1993,  and  reply 
comments  on  or  before  September  24. 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coiinsel  or  consultant, 
as  follows:  Jerry  E.  White,  Seminole- 
Decatur  Radio  Company,  Route  3,  Box 
514,  Pelham,  Georgia  31779  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-205,  adopted  June  24, 1993,  and 
released  July  19, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246,  or 
2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
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W(  UNO  CODE  sria-oi-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB97 


normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  J.  Tibbitts,  at  the  above 
address,  or  telephone  602-379-4720. 

SUPPLEMENTARY  INFORMATION: 


Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  List  the 
Southwestern  Willow  Flycatcher  as 
Endangered  With  Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  the  southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus)  as  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  finds  that  the  petitioned  - 
action  is  warranted  and  proposes  to  list 
the  southwestern  willow  flycatcher  as 
endangered  and  to  designate  its  critical 
habitat.  The  breeding  range  of  this  bird 
includes  southern  California,  Arizona, 
New  Mexico,  extreme  southern  portions 
of  Nevada  and  Utah,  far  western  Texas, 
perhaps  southwestern  Colorado,  and 
extreme  northwestern  Mexico.  Within 
this  region,  the  species  is  restricted  to 
dense  riparian  (streamside)  vegetation. 
The  southwestern  willow  flycatcher  is 
endangered  by  extensive  loss  of  habitat, 
brood  parasitism,  and  lack  of  adequate 
protective  regulations.  This  proposal,  if 
made  final,  would  implement  Federal 
protection  provided  by  the  Act  for  the 
southwestern  willow  flycatcher.  The 
Service  seeks  data  and  comments  from 
the  public  on  this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  21, 
1993.  Public  hearing  requests  must  be 
received  by  September  7, 1993. 

The  Act  requires  the  Service  to 
promptly  hold  one  public  hearing  on 
the  proposed  listing  regulation  should  a 
erson  file  a  request  for  such  a  hearing 
y  September  7, 1993.  Because  of 
anticipated  public  interest,  the  Service 
will  hold  th^  public  hearings  (See 
"Public  Comments  Solicited’’  section  of 
this  proposed  rule).  Dates  of  the 
hearings  will  be  announced  in  the  near 
future. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Arizona 
Ecological  Services  Office,  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road,  Suite  6,  Phoenix,  Arizona  85019 
(telephone:  602/379-4720;  FAX:  602/ 
379-6629).  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 


Background 

The  southwestern  willow  flycatcher  is 
a  small  bird,  approximately  15 
centimeters  (cm)  (5.75  inches)  in  length. 
It  has  a  grayish-green  back  and  wings, 
whitish  throat,  light  grey-olive  breast, 
and  pale  yellowish  belly.  Two  wingbars 
are  visible;  the  eye  ring  is  faint  or 
absent.  The  upper  mandible  is  dark,  the 
lower  is  light.  The  song  is  a  sneezy  "fitz- 
bew”  or  "fitzi-bew,”  the  call  a  repeated 
“whit.” 

The  southwestern  willow  flycatcher 
occurs  in  riparian  habitats  along  rivers, 
streams,  or  other  wetlands,  where  dense 
growths  of  willows  [Salix  sp.), 

Baccharis,  arrowweed  [Pluchea  sp.) 
tamarisk  [Tamarix  sp.)  or  other  plants 
are  present,  often  with  a  scattered 
overstory  of  cottonwood  [Populus  sp.) 
(Grinnell  and  Miller  1944,  Phillips 
1948,  Zimmerman  1970,  Whitmore 
1977,  Hubbard  1987,  Unitt  1987,  Brown 
and  Trosset  1989,  Whitfield  1990, 

Brown  1991).  These  riparian 
communities  provide  nesting  and 
foraging  habitat.  Throughout  the  range 
of  E.  t.  extimus,  these  riparian  habitats 
tend  to  be  rare,  widely  separated,  small 
and/or  linear  locales,  separated  by  vast 
expanses  of  arid  lands,  i'he 
southwestern  willow  flycatcher  has 
experienced  extensive  loss  and 
modification  of  this  habitat  and  is  also 
endangered  by  other  factors,  including 
brood  parasitism  by  the  brown-headed 
cowbird  [Molothrus  atei)  (Unitt  1987). 

The  southwestern  willow  flycatcher 
(Order  Passeriformes;  Family 
Tyrannidae)  is  a  subspecies  of  1  of  the 
10  North  American  species  in  the  genus 
Empidonax.  The  Empidonax  flycatchers 
are  renowned  as  one  of  the  most 
difficult  groups  of  birds  to  distinguish 
by  sight,  and  the  taxonomy  of  the  group 
continues  to  be  revised.  The  willow 
flycatcher  and  alder  flycatcher  (E. 
alnorum)  were  once  considered  a  single 
species,  the  Traill’s  flycatcher  (£. 
traillii).  Some  sources  (American 
Ornithologists’  Union  (AOU)  1983, 
McCabe  1991)  believe  E.  traillii  and  E. 
alnorum,  and  all  their  subspecies, 
constitute  a  superspecies,  the  "traillii 
complex."  However,  the  two  species  are 
distinguishable  by  morphology  (Aldrich 
1951),  song  type,  habitat  use,  structure 
and  placement  of  nests  (Aldrich  1953), 
ecological  separation  (Barlow  and 
McGillivray  1983),  and  genetic 
distinctness  (Seutin  and  Simon  1988). 
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The  breeding  range  of  the  elder 
flycatcher  lies  generally  north  of  the 
willow  flycatcher  and  includac  inland 
Alaska,  Canada  south  of  the  Arctic,  and 
the  United  States  in  New  England  and 
the  northern  Midwest. 

The  southvrestem  willow  flycatcher  is 
one  of  four  subspecies  of  the  willow 
flycatcher  most  commonly  recognized 
in  North  America  (Hubbari  1987,  Unitt 
1987).  The  breeding  range  of  the  widely 
distributed  E.  t  traillii  extends  across 
the  northern  United  States  and  eouthem 
Canada,  from  New  England  and  Nova 
Scotia  west,  through  northern  Wyoming 
and  Montana,  and  into  British 
Columbia.  E.  t.  adastus  breeds  from 
Colorado  west  of  the  plains,  west 
through  the  intermountain/Great  Basin 
states,  and  into  the  eastern  portions  of 
Cahfbmia,  Oregon,  and  Washington. 

The  breeding  range  of  E.  t  brewsteri 
extends  from  coastal  California  north 
from  Point  Conception,  through  western 
Oregon  and  Washington  to  Vancouver 
Island.  The  breeding  range  of  the 
southvrestem  willow  flycatcher  (F.  t. 
extimus)  includes  southern  California, 
Arizona,  New  Mexico,  extreme  southern 
portions  of  Nevada  and  Utah,  and 
western  Texas  (Hubbard  1987,  Unitt 
1987).  It  may  also  breed  in  southwestern 
Colorado,  but  nesting  records  are 
lacking.  Records  of  probable  breeding  of 
F.  t  extimus  in  Mexico  are  very  few  and 
are  restricted  to  extreme  northern  Baja 
California  del  Norte  and  Sonora  (Unitt 
1987,  Wilbur  1987).  Phillips  (1948) 
suggested  that  willow  flycatchers 
breeding  from  northeastern  Arizona  east 
to  the  Rio  Grande  in  New  Mexico  may 
be  intergrades  between  F.  t  extimus  and 
the  more  northwly  subspecies. 

However,  he  noted  that  nirther 
examinaticMi  might  extend  the  known 
breeding  range  to  the  northeast. 
Subsequent  reviews  (Hubbard  1987, 
Unitt  1987)  consider  northeastern 
Arizona  and  all  of  New  Mexico  to  be 
within  the  breeding  range  of  F.  t. 
extimus. 

The  four  willow  flycatcher  subspecies 
are  distinguished  primarily  by  subtle 
diflerences  in  color  and  morphology. 
Unitt  (1987)  noted  that  *The 
morphol(^cal  differences  among  the 
races  of  F  traillii  are  minor,  but  differ 
little  in  magnitude  from  those 
distinguishing  the  species  traillii  from 
alnorvm.  In  l^pidonax,  small 
differences  in  morphology  may  mask 
lam  differences  in  bioloOT.” 

£.  t  extimus  was  deeamed  by  Ail. 
Phillips  (1948)  from  a  collection  by  G. 
Monson  from  the  lower  San  Pedro  River 
in  southeastern  Arizona.  The  taxonomic 
validity  of  F.  L  extimus  was  critically 
reviewed  by  Hubbard  (1987)  and  Unitt 
(1987).  Hubbard  (1987)  gave  a  qualified 


endorsement  of  the  validity  of  F.  t. 
extimus,  recommending  continued 
examination  of  the  taxonomy.  Unitt 
(1987)  found  that  F.  (.  extimus  was 
distinguishable  from  other  willow 
flycat^ers  by  color  and  morphology 
(primarily  wing  formula),  but  not 
overall  size.  The  song  dialect  of  F.  t. 
extimus  may  also  be  distinguishable 
from  other  vrillow  flycatchers  (M.  Sogge, 
unpubl.  data).  The  AOU  did  not  include 
subspecies  in  its  most  recent  Qiecklist 
of  North  American  Birds  (AOU  1983). 
However,  the  subspecies  F.  t.  extimus  is 
accepted  by  most  authors  (e.g.  Aldrich 
1951,  Behle  and  Higgins  1959,  Phillips 
et  al.  1964,  Oberholser  1974,  Monson 
and  Phillips  1981,  Harris  et  al.  1987, 
Schlorff  1990,  Harris  1991).  The  Service 
has  also  recognized  F.  t.  extimus  (54  FR 
554,  56  FR  58804,  57  FR  39664).  Section 
3(15)  of  the  Act  defines  the  term 
"species’*  as  "*  •  *  any  subspecies  of 
fish  or  wildlife  or  plants,  and  any 
distinct  population  segment  of  any 
vertebrate  species  which  interbreeds 
when  mature”  [50  CFR  424.02(k)]. 

Based  on  the  above  information,  the 
Service  has  determined  that  F.  t. 
extimus  may  be  listed  under  the  Act. 

The  southwestern  willow  fl;^tcher 
nests  in  thickets  of  trees  and  shrubs 
approximately  4-7  meters  (m)  (13-23 
feet)  tall,  with  a  high  percentage  of 
canopy  cover  and  dense  foliage  from  0^ 

4  m  (13  feet)  above  ground.  The  nest  site 
plant  community  is  typically  even-aged, 
structurally  homogeneous,  and  dense 
(Brown  1988,  Whitfield  1990, 

Sedgewick  and  Knopf  1992). 

Historically,  F.  t.  extimus  nested 
primarily  in  willows  and  Baccharis, 
with  a  scattered  overstory  of 
cottonwood  (Griimell  and  Miller  1944, 
Phillips  1948,  Whitmore  1977,  Unitt 
1987).  Following  modem  dianges  in 
riparian  plant  commimities  in  the 
Southwest,  F.  t.  extimus  still  nests  in 
willows  where  available,  but  is  also 
known  to  nest  in  thickets  dominated  by 
tamarisk  and  Russian  olive  (Zimmerman 
1970,  Hubbard  1987,  Brown  1988). 
Sedgewick  and  Knopf  (1992)  found  that 
sites  selected  as  song  perches  by  male 
willow  flycatchers  exhibited  higher 
variability  in  shrub  size  than  did  nest 
sites  and  often  included  large  central 
shrubs.  Habitats  not  selected  for  either 
nesting  or  singing  were  narrower 
riparian  zones,  with  greater  di^ances 
between  willow  patties  and  individual 
willow  plants.  Nesting  willow 
flycatdiers  of  all  subspecies  generally 
prefer  areas  with  surface  water  nearby 
(Bent  1960,  Stafford  and  Valentine  1985, 
Harris  et  al.  1987),  but  F.  t  extimus 
invariably  nests  near  surface  water 
(Phillips  et  al.  1964). 


Insufficient  information  is  available  to 
define  a  minimum  habitat  patdi  size 
that  is  capable  of  supporting 
southwestern  willow  flycat^ers. 

Habitat  patches  occupied  in  the  Grand 
Canyon  in  1991  and  1992  varied  in  size 
from  0.08  to  0.63  hectare  (ha)  [0.2  to  1.5 
acre  (ac)]  (M.  Sogge.  unpubl.  data). 

These  figvues  should  be  consider^  very 
general  indications  of  "suitable”  patch 
size.  The  Grand  Canyon  flycatchers 
using  patches  of  this  size  and  type 
(dominated  by  tamarisk)  have  declined 
from  11  pairs  to  2  pairs  and  3  single 
birds  in  recent  years.  Throughout  its 
range,  the  capability  of  habitat  patches 
to  support  southwestern  willow 
flycatchers  is  confused  by  the  rarity  of 
the  subspecies,  unstable  populations, 
and  other  parameters. 

The  nest  is  a  compact  cup  of  fiber, 
bark,  and  grass,  typically  with  feathers 
on  the  rim,  lined  with  a  layer  of  grass 
or  other  fine,  silky  plemt  material,  and 
often  has  plant  material  dangling  from 
the  bottom  (Harrison  1979).  The  nest 
cup  is  approximately  4.5  cm  (1.75 
in^es)  in  diameter  and  3.8  cm  (1.5 
inches)  deep.  The  outer  nest  dimensions 
are  approximately  7.7  cm  (3  inches) 
wide  and  7.7  cm  (3  inches)  high, 
excluding  dangling  material  (Unpubl. 
notes  of  Herbert  Brown,  University  of 
Arizona.  Tucson).  It  is  constructed  in  a 
fork  or  on  a  horizcmtal  branch.  1-4.5  m 
(3.2-15  feet)  above  ground  in  a  medium¬ 
sized  bush  or  small  tree,  with  dense 
vegetation  above  and  aroimd  the  nest 
(Brown  1988,  Whitfield  1990). 

The  nesting  cycle  is  appro^dmately  28 
days.  Three  or  four  eggs  are  laid  at  1-day 
intervals,  and  incubation  begins  when 
the  clutch  is  complete  (Bent  1960, 
Walkinshaw  1966).  Eggs  are  incubated 
by  the  female  approximately  12  days, 
and  the  young  fledge  approximately  13 
days  after  hatching  (King  1955,  Harrison 
1979).  Southwestern  willow  flycatchers 
typically  raise  one  brood  per  year. 
Wnitfield  (1990)  reported  the  first  . 
known  production  of  a  second  brood. 
Other  observations  of  eggs  being 
incubated  late  in  the  season  (Cithers 
and  Johnson  1975)  may  also  represent 
renesting. 

The  southwestern  willow  flycatcher  is 
a  late  spring  breeder.  It  is  present  and 
singing  on  breeding  territmies  by  mid- 
May,  although  its  presence  and  status  is 
often  confused  by  the  migrating,  singing 
individuals  of  the  northern  subspecies, 
assing  through  F.  t.  extimus  IxrMding 
abitat  (D.  Kreuper,  Bureau  of  Land 
Management  (BLM),  unpubl.  data).  F.  t 
extimus  builds  nests  and  lays  eggs  in 
late  May  and  early  June  and  fledges 
young  in  early  July  (Willard  1912,  Ligon 
1961,  Brown  1988,  Whitfield  1990, 
Sogge  and  Tibbitts  1992).  Some 
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variation  in  these  dates  has  been 
observed  (Carothers  and  Johnson  1975, 
Brown  1988)  and  may  be  related  to 
altitude,  latitude,  and  renesting. 

The  southwestern  willow  flycatcher  is 
an  insectivore.  It  forages  within  and 
occasionally  above  dense  riparian 
vegetation,  taking  insects  on  the  wing 
and  gleaning  them  from  foliage 
(Wheelock  1912,  Bent  1960).  No 
information  is  available  on  specific  prey 
items. 

The  migration  routes  and  destination 
of  the  southwestern  willow  flycatcher 
are  not  well  understood.  Empidonax 
flycatchers  do  not  often  sing  during  fall 
migration,  so  this  means  of 
distinguishing  species  is  not  available 
(Blake  1953,  Peterson  and  Chalif  1973). 
However,  willow  flycatchers  have  been 
reported  to  sing  and  defend  winter 
territories  in  Mexico  and  Central 
America  (Gorski  1969,  McCabe  1991).  E. 
t.  extimus  most  likely  winters  in 
Mexico,  Central  America,  and  perhaps 
northern  South  America  (Phillips  1948, 
Peterson  1990).  However,  the  habitats  it 
uses  on  wintering  groimds  are 
unknown.  Tropical  deforestation  may 
restrict  wintering  habitat  for  this  and 
other  neotropical  migratory  birds  (Finch 
1991). 

Breeding  bird  survey  data  for  1965 
through  1979  combined  the  willow  and 
alder  flycatchers  into  a  “Traill’s 
flycatcher  superspecies,”  because  of 
taxonomic  uncertainty  during  the  15> 
year  reporting  period.  These  data 
showed  fairly  stable  numbers  in  central 
and  eastern  North  America  but  strong 
declines  in  the  West,  the  region 
including  the  range  of  the  southwestern 
willow  flycatcher  (Robbins  et  al.  1986). 

Unitt  (1987)  reviewed  historical  and 
contemporary  records  of  E.  t.  extimus 
throughout  its  range,  determining  that  it 
had  “declined  precipitously,”  and  that 
“although  the  data  reveal  no  trend  in 
the  past  few  years,  the  population  is 
clearly  much  smaller  now  than  50  years 
ago,  and  no  change  in  the  factors 
responsible  for  the  decline  seem  likely.” 
Data  are  now  available  which  indicate 
continued  declines  in  most  remaining 
populations  of  the  subspecies  (Brown 
1991,  Whitfield  and  Laymon,  impubl. 
data,  Sogge  and  Tibbitts  1992). 
Population  trends  in  each  state  are 
discussed  briefly  below. 

California:  All  three  resident 
subspecies  of  the  willow  flycatcher  (£. 
t.  extimus,  E.  t.  brewsteri,  and  E.  t 
adastus)  were  once  considered  widely 
distributed  and  common  in  California, 
wherever  suitable  habitat  existed 
(Wheelock  1912,  Willett  1912,  Crinnell 
and  Miller  1944).  The  historic  range  of 
E.  t.  extimus  in  California  apparently 
included  all  lowland  riparian  areas  of 


the  southern  third  of  the  state.  Unitt 
(1984, 1987)  concluded  that  it  was  once 
fairly  common  in  the  Los  Angeles  basin, 
the  San  Bemardino/Riverside  area,  and 
San  Diego  Coxmty.  Willett  (1912, 1933) 
considered  the  bird  to  be  a  common 
breeder  in  coastal  southern  California. 
Nest  and  egg  collections  by  H.  Brown, 
discussed  in  Unitt  (1987),  suggest  the 
bird  was  a  common  breeder  along  the 
lower  Colorado  River  near  Yuma,  in 
1902. 

All  three  willow  flycatcher  subspecies 
breeding  in  California  have  declined, 
with  declines  most  critical  in  E.  t. 
extimus  (Caines  1988,  Schlorfl  1990). 
The  southwestern  willow  flycatcher  no 
longer  nests  along  the  lower  Colorado 
River  (Hunter  et  al.  1987,  Rosenberg  et 
al.  1991)  and  remains  only  in  small, 
disjimct  nesting  groups  elsewhere  in 
southern  California  (Unitt  1984  and 
1987,  Schlorff  1990,  Service  unpubl. 
data).  Only  two  nesting  groups  have 
been  stable  or  increasing  in  recent  years. 
One  is  on  private  land  where  threats 
from  livestock  grazing  have  been 
virtually  eliminated  (Harris  et  al.  1987, 
Whitfield  1990).  However,  after 
remaining  stable  or  increasing  for 
several  years,  this  group  on  the  South 
Fork  of  the  Kern  River  experienced 
numerical  declines  in  1991  and  1992. 

An  increase  in  nesting  success  in  1992 
was  attributed  to  shalidng  (killing)  or 
removing  cowbird  eggs  or  nestlings 
foimd  in  flycatcher  nests  (Whitfield  and 
Laymon,  rmpubl.  data).  The  other  stable 
nesting  group  is  on  Camp  Pendleton 
(U.S.  Marine  Corps),  where  threats  from 
cowbird  parasitism  have  been  reduced. 
Approximately  eight  other  nesting 
groups  are  known  in  southern 
California,  all  of  which  consisted  of  six 
or  fewer  nesting  pairs  in  recent  years 
(Unitt  1987,  Schlorff  1990,  Service, 
impubl.  data).  Using  the  most  recent 
information  for  all  areas,  approximately 
70  pairs  and  8  single  southwestern 
willow  flycatchers  are  known  to  exist  in 
California.  Where  information  on 
population  trends  since  the  mid-1980s 
is  available,  most  areas  show  declines. 
Three  recent  status  reviews  considered 
extirpation  from  California  to  be 
possible,  even  likely,  in  the  foreseeable 
future  (Garrett  and  Dunn  1981,  Harris  et 
al.  1986,  Schlorff  1990).  The  State  of 
California  classifies  the  willow 
flycatcher  as  endangered  (California 
Department  of  Fish  and  Game  (CDFG) 
1992). 

Arizona:  Records  indicate  that  the 
former  range  of  the  southwestern  willow 
flycatcher  in  Arizona  included  portions 
of  all  major  river  systems  (Colorado, 

Salt,  Verde,  Gila,  Santa  Cruz,  and  Sw 
Pedro)  and  probably  major  tributaries. 
Historical  records  exist  from  the 


Colorado  River  near  Lee’s  Ferry  and 
near  the  Little  Colorado  River 
confluence  (Phillips,  pers.  comm.,  dted 
in  Unitt  1987),  and  along  the  Arizona- 
California  border  (Phillips  1948,  Unitt 
1987),  the  Santa  C^z  River  near  Tucson 
(Swaith  1914,  Phillips  1948),  the  Verde 
River  at  Camp  Verde  (Phillips  1948),  the 
Gila  River  at  Fort  Thomas  (W.C.  Hunter, 
pers.  comm.,  dted  in  Unitt  1987),  the 
White  River  at  Whiteriver,  the  upper 
and  lower  San  Pedro  River  (Willard 
1912,  Phillips  1948),  and  the  Little 
Colorado  River  headwaters  area 
(Phillips  1948). 

The  southwestern  willow  flycatcher 
has  declined  throughout  Arizona. 
Extensive  loss  and  modification  of 
riparian  habitats  have  occurred 
tl^ughout  much  of  the  State,  and 
southwestern  willow  flycatcher  habitat 
is  now  largely  absent  or  altered  (Phillips 
1948,  Phillips  et  al.  1964).  The 
subspecies  no  longer  nests  on  the  lower 
Colorado  River  (Hunter  et  al.  1987, 
Rosenberg  et  al.  1991)  and  is  known  to 
persist  elsewhere  in  the  State  only  in 
several  small,  widely  scattered 
locations.  In  the  Grand  Canyon,  several 
groups  of  nesting  birds  declined  frnm  a 
combined  high  of  11  pairs  in  1986 
(Brown  1988),  to  two  pairs  and  three 
single  birds  in  1992  (Sogge  and  Tibbitts 
1992).  Two  and  four  singing  birds, 
respectively,  were  recorded  at  two 
locations  on  the  middle  San  Pedro  River 
in  the  mid-1980s  (Arizona  Game  and 
Fish  Department  (AGFD)  unpubl.  data). 
These  sites  have  not  been  surveyed 
since.  However,  a  third  site  in  that  area 
was  occupied  until  1979,  but  no  E.  t. 
extimus  have  been  found  in  recent  years 
(AGFD  and  U.S.  Bureau  of  Reclamation 
(Reclamation),  unpubl.  data). 
Historically  occupied  habitat  on  the 
upper  San  Pedro  is  now  unsuitable  and 
unoccupied  (Kreuper  and  Corman  1988, 
D.  Kreuper  unpubl.  data).  One  to  four 
possible  breeding  birds  were  seen  from 
1985  through  1988  in  the  Little 
Colorado  River  headwaters  area  known 
to  have  supported  several  small  nesting 
groups  (T.  Corman,  unpubl.  data).  R. 
Ohmart  (unpubl.  data)  observed  four 
nesting  pairs  on  the  Verde  River  in 
central  Arizona  in  1992.  Of  13  river 
reaches  in  Arizona  studied  by  Hunter  et 
al.  (1987),  nesting  willow  flycatchers 
(extimus)  were  extirpated  fimm  eight, 
declining  in  two,  and  present  in  stable 
numbers  in  two.  Using  the  most  recent 
information  for  all  areas,  approximately 
12  pairs  and  3  single  E.  t.  extimus  are 
known  to  exist  in  the  State.  The 
estimated  total  E.  t.  extimus  in  Arizona 
in  the  late  1980’s  ranged  from  24  to  30 
nesting  pairs  (T.  Johnson  1989,  Unitt 
1987).  More  recent  information  does  not 
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wanant  increasing  that  estimate.  Where 
information  <hi  p^mlation  trends  since 
the  mid-1980s  is  available,  most  areas 
show  declines.  In  eariy  1903, 
catastrophic  flooding  on  the  Verde,  Gila 
and  San  Pedro  Rivers  damaged  many 
sites  inhabited  since  the  mid-1980s  and 
mtidi  potmitial  habitat  Unitt  (1987) 
concluded  that  “Probably  the  steep^ 
decline  in  the  population  leveb  of 
extimus  has  oocuned  in  Arizona  *  *  * 
extimus  has  been  extirpated  from  much 
of  the  area  from  which  it  was  originally 
described,  the  riparian  woodland  of 
southern  Arizona.”  The  State  of  Arizona 
classifies  the  willow  flycatcher  as 
endangered  (AGFD  1988). 

New  Mexico:  Bailey  (1928)  classified 
breeding  vrillow  flycatchers  in  New 
Mexico  as  E.  t  brewsteri,  according  to 
the  then  current  taxonomy  of 
Obeiholser  (1918).  Because  of  few 
records  at  that  time,  she  believed  that 
either  the  bird  was  rare  or  was 
overiooked  by  most  observers  and 
collectors.  More  recently,  Hubbard 
(1987)  reviewed  and  summarized  the 
flycatcher’s  status  in  New  Mexico.  He 
classified  breeding  birds  in  the  State  as 
E.  t.  extimus  and  reported  breeding 
locations  that  were  generally  con&ied 
to  the  regions  west  of  the  Rio  Grande 
River,  with  records  from  the  Rio  Grande, 
Chama,  Zuni,  San  Francisco,  Gila,  and 
possibly  lower  Penasco  drainages  (See 
also  Hubbard  1982).  However,  he 
provisionally  assigned  all  willow 
flycatchers  nesting  in  New  Mexicx)  to 
ejdimus,  noting  records  from  the  Pecos 
River  and  Penascx)  Creek  in  the 
southeast  and  from  near  Las  Vegas  in 

f  nA 

B<}th  Hubb^  (1987)  and  Unitt  (1987) 
believed  that  the  overedl  range  of  E.  t 
extimus  had  not  been  reduc^  in  New 
Mexico,  but  that  habitat  and  munbers 
had  declined.  Unitt  (1987)  believed  the 
majority  of  all  remaining  nasting  birds 
may  occur  in  New  Mexico.  Areas  with 
19  and  53  singing  flycatchers  (assumed 
to  be  nesting  but  possibly  migrants) 
were  found  on  the  upper  Gila  River 
(Mcmtgomery  et  al.  1985,  cited  in 
Suckling  et  al.  1992).  Recant 
information  on  those  nesting  areas  is  not 
available,  and  Hubb^  (1987)  noted 
that  data  were  laching  for  trends  of  most 
nesting  areas.  However,  where  data 
were  available,  they  inclicated  loss  of 
the  nesting  habitat  of  a  group  of  15 
breeding  pairs  as  a  cxmsequence  of 
rising  waters  of  Elephant  Butte 
Reservoir.  The  willow  flycatcher  was 
considered  fairly  common  in  this  area 
on  the  middle  Rio  Qunde  in  the  late 
1970’s  (Hundertmark  1978).  Hubbard 
hypothesized  that  some  of  these  birds 
could  have  moved  upstream,  to  new 
shoreline  habitat  created  by  the 


impoundment  Between  1987  and  1990, 
bird  surveys  along  the  Rio  Grande  River 
State  Park  in  Albuquerque  found  a 
single  singing  willow  flycatcher  during 
the  breeding  season  (Hoffrnan  1990).  In 
1992, 71  transects  along  the  Rio  Grande 
River  were  surveyed  for  breeding  birds, 
not  specifically  targeting  willow 
flycaitchm  habitat  A  single  willow 
flycatcher  was  located  near  Espanola 
(1^1,  Meyer  and  Thompson,  unpubl. 
data).  Hubbard  (1987)  estimated  that  the 
state  populaticm  may  total  100  pairs. 
However,  he  found  that  the  “virtually 
inescapable”  conclusion  was  that  “a 
decrease  has  ocxxirred  in  the  population 
of  breeding  willow  flycatchers  in  New 
Mexico  over  historic  time,”  resulting 
from  habitat  loss.  The  State  of  New 
Mexicx)  classifies  the  willow  flyc:atcher 
as  endanmred  (NMDGF 1988). 

Texas:  ^e  eastern  edge  of  the 
southwestern  willow  flyc:atcher*8  range 
is  in  western  Texas  (Unitt  1987). 
Collections  have  been  made  at  Fort 
Hancxxh  on  the  Rio  Grande  (Phillips 
1948),  in  the  Guadalupe  Mountains 
(Phillips,  pers.  comm.,  cited  in  Unitt 
1987),  the  Davis  Mountains  (Obeiholser 

1974) ,  and  from  unspecified  locales  in 
Brewster  County  (Wolfe  1956).  Wauer 
(1973  and  1985)  considered  E.  t 
extimus  a  rare  summer  resident  in  Big 
Bend  National  Park.  Data  are  lacking  on 
current  population  levels  and  trends  in 
Texas.  Loss  and  modification  of  habitat 
may  have  reduced  populations  on  the 
Rio  Grande  and  Pecos  Rivers. 

Utah:  The  ncuth-central  limit  of 
breeding  southwestern  vrillow 
flycatchers  is  in  southern  Utah. 

However,  because  of  possible 
intergradations  with  E.  t.  adastus,  the 
exacrt  limits  are  not  well  defined  and  a 
clinal  ^dation  may  exist  between  the 
two  suhspedes  (Behle  1985,  Unitt 
1987).  R^rds  that  are  likely  to 
represent  E.  t.  extimus  are  from  the 
Virgin  River  (Phillips  1948,  Whitmore 

1975) ,  Kanab  Creek,  and  along  the  San 
Juan  and  Colorado  Rivers  (Behle  et  al. 
1958  dted  in  Unitt  1987,  ^hle  and 
Higgins  1959,  Behle  1985).  Other  reports 
docximent  the  subspedes  being  present 
along  the  Virgin.  Colorado,  San  Juan, 
and  perhaps  Paria  Rivers  (BLM,  unpubl. 
data).  Although  Behle  believed  E.  t. 
extimus  was  always  rare  in  southern 
Utah  overall  (pers.  comm,  dted  in  Unitt 
1987),  he  considered  it  a  locally 
common  breeding  resident  where 
habitat  existed  along  the  Colorado  River 
and  its  tributaries  in  southeastern  Utah 
(Behle  and  Higgins  1959). 

Few  data  are  available  on  population 
trends  in  southern  Utah.  However,  loss 
and  modificaticm  of  habitat  is  likely  to 
have  reducod  populations  on  the  Virgin, 
Colorado,  and  Sm  Juan  Rivers.  These 


losses  have  been  due  to  suburban 
expansicm  and  habitat  changes  along  the 
Virgin  River,  inundation  by  Lake  Powell 
on  the  Colorado  and  San  Juan  Rivers, 
and  encroachment  of  tamarisk 
throughout  the  region  (Unitt  1987,  BLM 
unpublished  data). 

Nevada:  Unitt  (1987)  reported  only 
three  records  for  Nevada,  all  made 
before  1962.  Unitt  (1987)  and  Hubbard 
(1987)  both  considered  extreme 
southern  Nevada  to  be  within  the 
subspecdes’  ranm.  However,  no  recent 
data  are  available  cm  population  levels 
or  trends.  Habitat  may  remain  along  the 
lower  Virgin  River  and  at  the  inflow  of 
the  Virgin  River  into  Lake  Mead. 
However,  loss  and  modification  of 
habitat  is  likely  to  have  reduced 
populations  on  the  Virgin  and  Colorado 
Rivers. 

Colorado:  It  is  unclear  whether  or  not 
the  southwestern  willow  flycatcdier 
breeds  in  Colorado.  Some  authors 
believe  the  subspecies  may  range  into 
extreme  southwestern  Colorado  (e.g. 
Hubbard  1987);  others  do  not  (e.g.  Unitt 
1987).  Several  specimens  taken  in  late 
summer  have  bmn  identified  as  E.  t. 
extimus.  but  nesting  was  not  ccm  finned 
(Bailey  and  Niedra^  1965).  Phillips 
(1948)  cautioned  that  willow  flycatchers 
in  this  region  displayed  considerable 
individual  variation  and  may  represent 
intergrades  between  E.  t.  extimus  and  E. 
t.  adastus.  No  recent  data  are  available 
on  ocxnirrence,  population  levels,  or 
trends  in  this  area. 

Mexico:  Six  specimens  from  Baja 
California  and  two  firom  Sonora  were 
discussed  by  Unitt  (1987).  He  and 
Phillips  (pers.  comm.,  cited  in  Unitt 
1987)  believed  E.  t.  extimus  was  not 
common  in  northwestern  Mexico. 

Wilbur  (1987)  was  skepticxil  of  its 
presence  as  a  breeder  in  Baja  California. 
In  the  more  general  treatments  of  field 
guides,  the  willow  flycatcher  is 
described  as  breeding  in  extreme 
northwestern  Mexico,  including 
northern  Baja  California  (Blake  1953, 
Peterson  and  Chalif  1973).  No  recent 
data  are  available  on  current  population 
levels  or  trends. 

Using  the  most  recent  censuses  and 
estimates  for  all  areas,  the  estimated 
total  of  all  southwestern  willow 
flycatchers  is  approximately  230  to  500 
nesting  pairs  (Service,  unpubl.  data). 
Unitt  (1987)  believed  the  total  was  “well 
under”  1,000  pairs,  more  likely  500.  Hie 
regional  estimates  on  which  these  total 
estimates  are  based  generally  date  firom 
the  late  1980’s  (e.  g.  Hubbard  1987,  T. 
Johnson  1989).  Virtually  all  nesting 
groups  monitored  since  that  time  have 
continued  to  decline  (Whitfield  1990, 
Brown  1991,  Sogge  and  Tibbitts  1992, 
Whitfield  and  Laymon,  unpubl.  data). 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Proposed  Rules 


39499 


The  Service  included  the 
southwestern  wrillow  flycatcher  in  its- 
January  6, 1989,  (54  FR  554)  Animal 
Notice  of  Review  as  a  category  2 
candidate  species.  A  category  2  species 
is  one  for  which  listing  may  be 
appropriate,  but  additional  biological 
information  is  needed.  After  soliciting 
and  reviewing  additional  information, 
the  Service  elevated  E.  t.  extintus  to 
category  1  candidate  status  on 
November  21, 1991  (56  FR  58804).  A 
category  1  species  is  one  for  which  the 
.Service  has  on  file  substantial 
information  to  support  listing,  but  a 
proposal  to  list  has  not  been  issued 
because  it  is  precluded  at  present  by 
other  listing  activity. 

On  January  25, 1992,  a  coalition  of 
conservation  organizations  (Suckling  et 
al.  1992)  petitioned  the  Service, 
requesting  listing  of  £.  t.  extimus  as  an 
endangered  species,  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  et  seq.).  The 
petitioners  also  appealed  for  emergency 
listing  and  designation  of  critical 
habitat.  On  September  1, 1992  (57  FR 
39664),  the  Service  published  a  finding 
that  the  petition  presented  substantial 
information  indicating  that  listing  may 
be  warranted,  and  requested  public 
comments  and  biological  data  on  the 
status  of  the  southwestern  willow 
flycatcher. 

Section  4(b)(3)  of  the  Act  requires  the 
Secretary  of  the  Interior  to  reach  a  final 
decision  on  any  petition  accepted  for 
review  within  12  months  of  its  receipt. 
This  proposal  constitutes  the  final 
finding  on  the  petitioned  action. 

Sununary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  owing  to  one  or  more 
of  the  five  factors  descril^d  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  southwestern  willow 
flycatcher  {Empidonax  traillii  extimus) 
are  as  follows; 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  Large 
scale  losses  of  southwestern  wetlands 
have  occurred,  particularly  the 
cottonwood-willow  riparian  habitats  of 
the  southwestern  willow  flycatcher 
(Phillips  et  al.  1964,  Carothers  1977,  Rea 

1983,  Johnson  and  Haight  1984,  Katibah 

1984,  Johnson  et  al.  1987,  Unitt  1987, 
General  Accounting  Office  (GAO)  1988, 


Szaro  1989,  Dahl  1990,  State  of  Arizona 
1990).  Changes  in  the  riparian  plant 
community  have  resulted  in  the 
reduction,  degradation,  and  elimination 
of  nesting  habitat  for  the  willow 
flycatcher,  curtailing  the  ranges, 
distributions,  and  numbers  of  the 
western  subspecies,  including  E.  t. 
extimus  (Gaines  1974,  Serena  1982, 
Cannon  and  Knopf  1984,  Klebenow  and 
Oakleaf  1984,  Taylor  1986,  Schlorff 
1990). 

Dahl  (1990)  reviewed  estimated  losses 
of  wetlands  between  1780  and  the 
1980's  in  the  Soutliwest;  California  91 
percent:  Nevada  52  percent;  Utah  30 
percent;  Arizona  36  percent;  New 
Mexico  33  percent;  and  Texas  52 
percent.  As  much  as  90  percent  of 
lowland  riparian  habitat  has  been  lost  in 
Arizona  (State  of  Arizona  1990). 
Franzreb  (1987)  noted  that 
“(B)ottomland  riparian  forests  are  the 
most  highly  modified  of  natural 
landscapes  in  California." 

Loss  and  modification  of 
southwestern  riparian  habitats  have 
occurred  owing  to  urban  and 
agricultural  development,  water 
diversion  and  impoundment, 
channelization,  livestock  grazing,  and 
hydrological  changes  resulting  fiom 
these  and  other  land  uses.  Rosenberg  et 
at.  (1991)  noted  that  "it  is  the 
cottonwood-willow  plant  community 
that  has  declined  most  with  modem 
river  management.”  Loss  of  the 
cottonwood-willow  riparian  forests  has 
had  widespread  impact  on  the 
distribution  and  abundance  of  bird 
species  associated  with  that  forest  type 
(Hunter  et  al.  1987,  Hunter  et  al.  1988, 
Rosenberg  et  al.  1991). 

Overuse  by  livestock  has  bean  a  major 
factor  in  the  degradation  and 
modification  of  riparian  habitats  in  the 
western  United  States.  These  effects 
include  changes  in  plant  community 
stmcture  and  species  composition  and 
relative  abundance  of  species  and  plant 
density.  These  changes  are  often  linked 
to  more  widespread  changes  in 
watershed  hydrology  (Rea  1983,  GAO 
1988).  These  changes  directly  affect  the 
habitat  characteristics  critical  to  E.  t. 
extimus.  Livestock  grazing  in  riparian 
habitats  typically  results  in  reduction  of 
plant  species  diversity  and  density, 
especially  palatable  broadleaf  plants 
like  willows  and  cottonwood  saplings, 
and  is  one  of  the  most  common  causes 
of  riparian  degradation  (Carothers  1977, 
Rickard  and  Cushing  1982,  Cannon  and 
Knopf  1984,  Klebenow  and  Oakleaf 
1984,  GAO  1988,  Clary  and  Webster 
1989,  Schultz  and  Leininger  1990). 

Increases  in  willow  flycatcher 
numbers  (various  subspecies)  have 
followed  reduction,  modification,  or 


removal  of  cattle  grazing.  Taylor  (1986) 
found  a  negative  correlation  between 
recent  cattle  grazing  and  abundance  of 
numerous  riparian  birds,  including  the 
willow  flycatcher.  In  an  area  ungraded 
since  1940,  his  bird  counts  were  five  to 
seven  times  higher  than  comparable 
plots  where  grazing  was  terminated  in 
1980.  Harris  et  al.  (1987)  observed 
southwestern  willow  flycatchers  to 
increase  by  61  percent  over  a  5-year 
period  after  grazing  was  reduced.  Taylor 
and  Littlefield  (1986)  found  higher 
numbers  of  willow  flycatchers  (E.  t. 
brewsteri)  correlated  with  minimal  or 
nonexistent  livestock  grazing.  Klebenow 
and  Oakleaf  (1984)  listed  the  willow 
flycatcher  among  bird  species  that 
declined  from  abundant  to  absent  in 
riparian  habitats  degraded  in  part  by 
overgrazing.  R.  Schlorff  reported  willow 
flycatchers  returning  to  Modoc  County, 
California,  several  years  after  removal  of 
livestock  grazing  (pers.  comm,  cited  in 
Valentine  et  al.  1988).  Knopf  et  al. 

(1988)  found  that,  during  the  summer, 
willow  flycatchers  [E.  t.  adastus)  were 
present  on  winter-grazed  pastures  but 
were  virtually  absent  from  summer- 
grazed  pastures.  The  Service  believes 
that  documentation  of  livestock  impacts 
on  other  willow  flycatcher  subspecies  is 
relevant  to  E.  t.  extimus,  because  linear 
riparian  habitats  in  arid  regions  are 
particularly  vulnerable  to  fragmentation 
and  destruction  by  livestock.  As  shady, 
cool,  wet  areas  providing  abundant 
forage,  they  are  disproportionately 
preferred  by  livestock  over  the 
surrounding  xcric  uplands  (Ames  1977, 
Valentine  et  al.  1988,  A.  Johnson  1989). 
Suckling  et  al.  (1992)  noted  that  most  of 
the  areas  still  known  to  support 
southwestern  willow  flycatchers  have 
low  or  nonexistent  levels  of  livestock 
grazing. 

Another  likely  factor  in  the  loss  and 
modification  of  southwestern  willow 
flycatcher  habitat  is  invasion  by  the 
exotic  tamarisk.  Tamarisk  (also  called 
saltcedar)  was  introduced  into  western 
North  America  from  the  Middle  East  in 
the  late  1800s.  as  an  ornamental 
windbreak  and  erosion-control  plant.  It 
has  spread  rapidly  along  southwestern 
watercourses,  typically  at  the  expense  of 
native  riparian  vegetation,  and 
especially  in  cottonwood/willow 
communities.  Although  tamarisk  is 
present  in  nearly  every  southwestern 
riparian  community,  its  degree  of 
dominance  varies.  It  has  replaced  some 
communities  entirely,  but  occurs  at  a 
low  frequency  in  others. 

The  spread  and  persistence  of 
tamarisk  has  resulted  in  significant 
changes  in  riparian  plant  communities. 
In  tamarisk  monocultures,  the  most 
striking  change  is  the  loss  of  community 
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structure.  The  multi-layered  community 
of  herbaceous  understory,  small  shrubs, 
middle-layer  willows,  and  overstory 
deciduous  trees  is  often  replaced  by  one 
monotonous  layer.  Plant  species 
diversity  has  declined  in  many  areas, 
and  relative  species  abundance  shifted 
in  others.  Other  efi^ects  include  changes 
in  percent  cover,  total  biomass,  fire 
cycles,  thermal  regimes,  and  perhaps 
insect  fauna  (Kerpez  and  Smith  1987, 
Carothers  and  Brown  1991,  Rosenberg  et 
al.  1991). 

EKsturbance  regimes  imposed  by  man 
(e.g.,  grazing,  water  diversion,  flood 
control,  woodcutting,  and  vegetation 
clearing)  have  facilitated  the  spread  of 
tamarisk  (Behle  and  Higgins  1959, 
Kerpez  and  Smith  1987,  Hunter  et  al. 
1988,  Rosenberg  et  al.  1991).  Cattle  find 
tamarisk  unpalatable.  However,  they  eat 
the  shoots  and  seedlings  of  cottonwood 
emd  willow,  acting  as  a  selective  agent 
to  shift  the  relative  abundance  of  these 
species  (Kerpez  and  Smith  1987). 
E)egradation  and,  in  some  cases,  loss  of 
native  riparian  vegetation  have  lowered 
the  water  table  and  resulted  in  the  loss 
of  perennial  flows  in  some  streams. 

With  its  deep  root  system  and  adaptive 
reproductive  strategy,  tamarisk  thrives 
or  persists  where  surface  flow  has  been 
reduced  or  lost. 

Manipulation  of  perennial  rivers  and 
streams  has  resulted  in  habitats  that 
tend  to  allow  tamarisk  to  outcompete 
native  vegetation.  Construction  of  dams 
created  impoundments  that  destroyed 
native  riparian  communities.  Dams  also 
eliminated  or  changed  flood  regimes, 
which  were  essential  in  maintaining 
native  riparian  ecosystems.  Changing 
(usually  eliminating)  flood  regimes 
provided  a  competitive  edge  to 
tamarisk.  In  contrast  to  native 
phreatophytes,  tamarisk  does  not  need 
floods  to  establish  and  is  intolerant  of 
submersion  when  young.  Diversion  of 
water  caused  the  lowering  of  near¬ 
surface  ground  water  and  reduced  the 
relative  success  of  native  siiecies  in 
becoming  established.  Irrigation  water 
containing  high  levels  of  dissolved  salts 
also  favors  tamarisk,  which  is  more 
tolerant  of  high  salt  leve.ls  than  most 
native  species  (Keipez  and  Smith  1987). 

The  rapid  spread  of  tamarisk  has 
corresponded  with  the  decline  of  the 
southwestern  willow  flycatcher.  E.  t. 
extimus  is  generally  absent  where  the 
exotic  tamarisk  has  replaced  native 
riparian  vegetation.  However,  it  is  not 
known  whether  characteristics  of 
tamarisk  stands  are  inherently 
unsuitable  to  E.  t.  extimus,  or  whether 
tamarisk  invasion  and  willow  flycatcher 
declines  are  coincidental.  However, 
changes  in  bird  species  diversity, 
corresponding  with  invasion  by 


tamarisk,  are  documented.  Conversion 
to  tamarisk  typically  corresponds  with 
reductions  or  complete  loss  of  bird 
species  strongly  associated  with 
cottonwood-willow  habitats.  These 
include  the  yellow-billed  cuckoo 
(Coccyzus  americanus),  summer  tanager 
[Piranga  rubra),  northern  oriole  (Icterus 
galbula),  and  the  southwestern  willow 
flycatcher  (Hunter  et  al.  1987,  Hunter  et 
al.  1988,  Rosenberg  et  al.  1991). 

Some  authors  believe  tamarisk  may 
not  provide  as  much  thermal  protection 
as  native  broadleaf  species  (Hunter  et  al. 
1987,  Hunter  et  al.  1988).  This  thermal 
difference  could  be  important  at  lower 
elevations  in  the  Southwest,  where 
extreme  high  temperatures  are  common 
during  the  bird's  midsummer  breeding 
season.  Hunter  et  al.  (1987)  reported  the 
willow  flycatcher  as  one  of  seven 
midsummer-breeding  builders  of  open 
nests  that  were  found  in  tamarisk  at 
higher  elevations  but  not  lower 
elevations.  Nesting  E.  t.  extimus  have 
been  found  in  tamarisk  at  middle 
elevations  [less  than  850-1200  m  (2700- 
3500  feet)],  on  the  Colorado  River 
(Brown  1988),  the  Rio  Grande 
(Hundertmark  1978,  Hubbard  1987),  and 
the  San  Pedro  River  (Hunter  et  al.  1987). 
Conversely,  E.  t.  extimus  is  now  absent 
at  lower  elevations  where  tamarisk 
thrives,  e.g.,  the  lower  Colorado  River 
[approximately  100  m  (328  feet)].  Unitt 
(1987)  speculated  that  at  higher 
elevations  and  in  the  eastern  portion  of 
its  range,  some  E.  t.  extimus  populations 
may  be  adapting  to  tamarisk.  It  is  also 
possible  that  tamarisk  affects  E.  t. 
extimus  by  altering  the  riparian  insect 
fauna  (Carothers  and  Brown  1991). 

Water  developments  also  likely 
reduced  and  modified  southwestern 
willow  flycatcher  habitat.  The  series  of 
dams  along  most  major  southwestern 
rivers  (Colorado,  Gila.  Salt,  Verde,  Rio 
Grande,  Kem,  San  Diegito,  and  Mojave) 
have  altered  riparian  habitats 
downstream  of  dams  through 
hydrological  changes,  vegetational 
changes,  and  inundated  habitats 
upstream.  New  habitat  is  sometimes 
created  along  the  shoreline  of  reservoirs, 
but  this  habitat  (often  tamarisk)  is  often 
unstable  due  to  fluctuating  levels  of 
regulated  reservoirs  (Grinnell  1914, 
Phillips  et  al.  1964,  Rosenberg  et  al. 
1991). 

Diversion  and  channelization  of 
natural  watercourses  are  also  likely  to 
have  reduced  E.  t.  extimus  habitat. 
Diversion  results  in  diminished  surface 
flows,  and  consequent  reductions  in 
riparian  vegetation  are  likely. 
Channelization  often  alters  stream  banks 
and  fluvial  dynamics  necessary  to 
maintain  native  riparian  vegetation. 


Suckling  et  al.  (1992)  suggested  that 
logging  in  the  upper  watersheds  of 
southwestern  rivers  may  constitute 
another  potential  threat  to  the 
southwestern  willow  flycatcher.  They 
stated  that  logging  increases  the 
likelihood  of  damaging  floods  in 
southwestern  willow  flycatcher  nesting 
habitat. 

Finally,  the  willow  flycatcher  (all 
subspecies)  is  listed  among  neotropical 
migratory  birds  which  may  face  loss  of 
wintering  habitat  owing  to  tropical 
deforestation  (Finch  1991), 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  Service  is  unaware  of 
threats  resulting  from  overutilization. 

C.  Disease  or  predation.  The  Service 
is  unaware  of  any  disease  which 
constitutes  a  significant  threat  to  E.  t. 
extimus.  Boland  et  al.  (1989)  found  a 
single  case  of  larval  fly  parasites  in 
willow  flycatcher  nestlings  in 
California. 

Predation  of  southwestern  willow 
flycatchers  may  constitute  a  significant 
threat  and  may  be  increasing  with 
habitat  fi-agmentation.  Where  E.  t. 
extimus  has  been  extirpated  in  the  lower 
Colorado  River  valley,  Rosenberg  et  al. 
(1991)  found  increases  in  the  great¬ 
tailed  grackle  (Quiscalus  mexicanus), 
which  preys  on  the  eggs  and  young  of 
other  birds.  Whitfield  (1990)  found 
predation  on  E.  t.  extimus  nests  to  be 
significant.  Predation  increased  with 
decreasing  distance  firom  nests  to  thicket 
edges,  suggesting  that  habitat 
fragmentation  may  increase  the  threat  of 
predation. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Migratory 
Bird  Treaty  Act  (MBTA)(16  U.S.C.  703- 
712)  is  the  only  current  Federal 
protection  provided  for  the 
southwestern  willow  flycatcher.  The 
MBTA  prohibits  “take”  of  any  migratory 
bird,  which  is  defined  as:  "*  *  *  to 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect,  or  attempt  to  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect  •  *  *  .”  There  are  no 
provisions  in  the  MBTA  preventing 
habitat  destruction  unless  direct 
mortality  or  destruction  of  active  nests 
occurs.  Under  section  7(a)  of  the 
Endangered  Species  Act,  any  Federal 
action  which  may  affect  a  listed  species 
or  its  habitat  is  reviewed  through 
consultation  with  the  Service. 

The  majority  of  the  southwestern 
willow  flycatcher’s  range  lies  within 
California,  Arizona,  and  New  Mexico 
(Phillips  1948,  Hubbard  1987,  Unitt 
1987).  All  of  those  States  classify  the 
willow  flycatcher  as  endangered  (AGFD 
1988,  NMDGF  1988,  CDFG  1992).  The 
willow  flycatcher  (all  subspecies)  was 
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added  to  the  Audubon  Blue  List  of 
declining,  threatened,  or  vulnerable 
species  in  1980  (Arbib  1979).  These 
State  and  private  designations  do  not 
provide  regulatory  protection  of  habitat. 
However,  the  States  of  Arizona. 
California,  and  New  Mexico  regulate  the 
capture,  handling,  transportation  and 
take  of  the  willow  flycatcher  through 
game  laws,  special  licenses,  and  permits 
for  scientific  investigation. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
riparian  habitat  of  the  southwestern 
willow  flycatcher  has  always  been  rare 
and  has  become  more  so.  Its  habitat 
rarity,  and  small,  isolated  populations 
make  the  remaining  E.  t.  extimus 
increasingly  susceptible  to  local 
extirpation  through  stochastic  events 
such  as  floods,  fire,  brood  parasitism, 
predation,  depredation,  and  land 
development.  In  early  1993, 
catastrophic  floods  in  southern 
California  and  Arizona  damaged  or 
destroyed  much  of  the  remaining 
occupied  or  potential  breeding  habitat. 
Historically,  these  floods  always  have 
destroyed  habitat  but  were  also 
important  events  in  regenerating 
cottonwood-willow  communities. 
However,  with  the  little  southwestern 
willow  flycatcher  habitat  remaining, 
widespread  events  like  those  of  1993 
could  destroy  virtually  all  remaining 
habitat  throughout  all  or  a  significant 
portiofi  of  the  subspecies’  range. 

The  disjunct  nature  of  habitats  and 
small  bre^ng  populations  also 
impedes  the  flow  of  genetic  material 
between  populations  and  reduces  the 
chance  of  demographic  rescue  by 
migration  firom  adjacent  populations. 
The  resulting  con.straints  on  the  gene 
pool  intensify  the  external  threats  to  the 
species. 

Brood  parasitism  by  the  brown¬ 
headed  cowbird  [Molothrus  ater]  also 
threatens  the  southwestern  willow 
flycatcher.  Cowbirds  lay  their  eggs  in 
the  nests  of  other,  usually  small^er, 
songbirds.  The  cowbird  often  removes  a 
number  of  the  hosts’  eggs  from  the  nest 
equal  to  the  number  laid  by  the 
cowbird.  The  host  species  then 
incubates  the  cowbird  eggs,  which  hatch 
after  a  relatively  short  incubation  (12 
days),  usually  prior  to  the  hosts’  own 
eggs.  Thus,  the  young  cowbirds  have 
several  advantages  over  the  host’s 
young;  they  hatch  earlier,  they  are 
larger,  and  they  are  also  more  aggressive 
than  the  host’s  young.  Cowbird 
nestlings  typic^ly  outcompete  those  of 
the  host  species  for  parental  care,  and 
the  host  species’  own  reproduction  is 
reduced  or  eliminated  (McGeen  1972, 
Mayfield  1977a.  Brittingham  and 
Temple  1983). 


'The  brown-headed  cowbird  was 
originally  restricted  to  the  Great  Plains, 
where  it  was  strongly  associated  with 
American  bison  (Bison  bison).  As  North 
America  was  settled,  cowbirds  became 
associated  with  livestock  and  human 
agriculture,  because  of  the  food  sources 
they  provided  (Flett  and  Sanders  1987, 
Valentine  et  al.  1988).  The  expansion  of 
agriculture,  livestock  grazing,  and 
widescale  human  activities  in  general 
caused  opening  and  fragmenting  of 
forest  and  woodland  habitats.  Habitat 
fragmentation  is  strongly  correlated 
with  increased  rates  of  brood  parasitism 
by  brown-headed  cowbirds  (Rothstein  et 
al.  1980,  Brittingham  and  Temple  1983, 
Airola  1986).  Some  species  are  likely  to 
have  adapted  to  parasitism  over  time, 
particularly  prairie  nesters  in  the 
original  range  of  the  cowbird.  However, 
the  rapid  expansion  of  the  cowbird  now 
brings  it  into  contact  with  forest  and 
woodland  species  not  adapted  to  deal 
with  brood  parasitism  (Hill  1976, 
M^field  1977a). 

The  brown-headed  cowbird  was 
apparently  an  uncommon  bird  within 
the  range  of  E.  t.  extimus  until  the  late 
1800’s.  Since  then,  the  species  has 
greatly  expanded  in  numbers  and 
distribution  throughout  the  region 
(Laymon  1987).  Increases  in  cowbirds  in 
the  San  Bernardino  Valley  between 
1918  and  1928  caused  “considerable 
alarm”  (Hanna  1928).  Although 
Friedmann  et  al.  (1977)  reported 
relatively  low  rates  of  parasitism  of 
willow  flycatchers  in  the  western 
United  States,  this  was  apparently  due 
to  their  data  (egg  sets)  being  collected 
prior  to  the  major  incursions  of 
cowbirds  into  Pacific  coast  riparian 
habitats  (L.  Kiff,  Western  Foundation  for 
Vertebrate  2U)ology,  pers.  comm.).  Brood 
parasitism  of  the  willow  flycatcher 
(several  subspecies)  by  brown-headed 
cowbirds  is  well  documented  (Hanna 
1928,  Rowley  1930,  Willett  1933,  Hicks 
1934,  King  1954.  Holcomb  1972, 
Friedmann  et  al.  1977,  Garret  and  Dunn 
1981,  Harris  et  al.  1987,  Brown  1988, 
1991,  Sedgewick  and  Knopf  1988, 
Whitfield  1990,  Harris  1991). 

The  increases  in  cowbirds  in  the 
Southwest  and  parasitism  of  E.  t. 
extimus  and  other  birds  are  generally 
described  by  the  following  scenario.  The 
introduction  of  modem  human 
settlements,  livestock  grazing,  and  other 
agricultural  developments  resulted  in 
habitat  fragmentation.  Simultaneously, 
livestock  grazing,  and  other  agricultural 
developments  served  as  vectors  for 
cowbirds.  providing  feeding  areas  in  or 
near  host  species’  nesting  habitats 
(Hanna  1928,  Gaines  1974,  Mayfield 
1977a).  Cowbirds  may  travel  almost  7 
kilometers  (km)  (4.2  miles)  from  feeding 


sites  where  livestock  congregate,  to 
areas  where  host  species  are  parasitized 
(Rothstein  et  al.  1984).  'These  factors 
increased  both  the  vulnerability  of  E.  t. 
extimus  and  the  likelihood  of 
encounters  with  cowbirds.  Finally,  the 
high  edge-to-interior  ratio  of  linear 
riparian  habitats  like  that  of  E.  t. 
extimus  renders  birds  nesting  there 
particularly  vulnerable  to  parasitism 
(Airola  1986,  La)rmon  1987,  Harris 
1991).  Linear  riparian  habitats  are  also 
especially  vulnerable  to  fragmentation 
by  grazing,  which  further  increases  both 
the  edge-to-interior  ratio,  and  the  threat 
of  parasitism. 

'The  eflects  of  parasitism  by  brown¬ 
headed  cowbirds  on  willow  flycatchers 
include  reducing  nest  success  and  egg- 
to-fledging  rates,  and  delaying 
successful  fledging  (because  of  renesting 
attempts)  (Harris  1991).  A  common 
response  to  parasitism  is  abandonment 
of  Ae  nest  (Holcomb  1972).  Willow 
flycatchers  may  respond  to  parasitism 
by  ejecting  cowbird  eggs,  by  burying 
them  with  nesting  material  and 
renesting  on  top  of  them,  or  by  renesting 
in  another  nest  (Harris  1991).  However, 
the  success  of  renesting  is  often  reduced 
because  these  attempts  produce 
fledglings  several  weeks  later  than 
normal,  which  may  not  allow  them 
adequate  time  to  prepare  for  migration 
(Harris  1991).  Renesting  also  usually 
results  in  smaller  clutches,  further 
reducing  overall  reproductive  potential 
(Holcomb  1974). 

McCabe  (1991)  downplayed  the 
significance  of  cowbird  parasitism  as  a 
threat  to  any  species  except  Kirtland’s 
warbler  {Dendroica  kirtlandii). 

However,  perhaps  reflecting  his  regional 
perspective,  he  characterized  the  high 
parasitism  rates  on  willow  flycatchers 
reported  by  Trautman  (1940  cited  in 
McCabe  1991)  and  Sed^ick  and  Knopf 
(1988)  as  aberrant  (56  percent  and  41 
percent,  respectively).  McCabe 
considered  the  high  rates  the  result  of 
the  “  *  *  *  linear  configuration  of  the 
habitat  *  •  *  (c)owbirds  lay  eggs  in 
songbird  nests  closest  to  cover  edge.” 
The  vast  majority  of  southwestern 
willow  flycatcher  habitat  is  very  linear. 
McCabe’s  monograph  focussed  on  the 
combined  “Traill’s  flycatcher” 
superspecies,  which  comprises  E.  t. 
traiUii  and  E.  alnorum  in  marshy 
habitats  in  the  upper  Midwest,  where 
parasitism  rates  ranged  from  3  percent 
to  19  percent. 

Brittingham  and  Temple  (1983) 
consider^  “high”  parasitism  rates 
(percent  of  nests  parasitized)  to  be  24 
percent,  with  some  as  high  as  72 
percent.  Mayfield  (1977a)  thought  a 
species  (or  population)  might  be  able  to 
survive  a  24  percent  parasitism  rate,  but 
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that  losses  much  higher  than  that 
“would  be  alarming.”  Parasitism  rates  of 
72  percent  to  83  percent  on  Kirtland’s 
waller  (Mayfield  1977b}  resulted  in  a 
precipitous  population  decline.  Where 
they  are  known,  parasitism  rates  for  E. 
t.  extimus  are  capable  of  causing  similar 
declines.  In  California,  parasitism  rates 
ranged  from  50  percent  to  80  percent 
between  1987  and  1992,  when  an 
estimated  population  size  decreased 
firom  44  nesting  pairs  to  28  (Whitfield 
1990,  Harris  1991,  Whitfield  and 
Laymon,  impubl.  data).  These 
parasitism  rates  were  considered 
minimum  measures,  because  several 
nests  were  abandoned  each  y^  owing 
to  unknown  causes,  which  could  have 
included  parasitism.  Brown  (1988) 
reported  an  average  50  percent 
parasitism  rate  in  the  Grand  Canyon 
between  1982  and  1987.  Althou^  his 
estimated  population  increased  from  2 
pairs  to  11  during  that  period,  it  has 
since  decreased  ^ck  to  2  nesting  pairs 
(Brown  1991,  Sogge  and  Tibbitts  1992). 
Harris  (1991)  believed  that  the 
parasitism  rates  observed  on  the  Kern 
River  in  1987  (68  percent  of  all  nests,  88 
percent  of  all  nest  territories)  were  high 
enough  to  prevent  E.  t.  extimus  tom 
recolonizing  lowland  riparian  habitat, 
even  if  such  habitat  were  restored. 

Rothstein  et  aJ.  (1980),  Stafi^ord  and 
Valentine  (1985),  and  Harris  (1991) 
believed  parasitism  may  be  correlated 
with  elevation,  being  more  severe  at 
lower  elevations.  Coupled  with  greater 
loss  of  lowland  (desert)  riparian  habitat, 
the  efiects  of  habitat  loss  and  parasitism 
are  compounded.  However,  cowbirds 
now  appear  to  be  increasing  at  higher 
elevations  (Hanka  1985). 

In  addition  to  causing  habitat 
degradation  and  facilitating  brood 
parasitism,  livestock  grazing  in  and  near 
riparian  areas  may  also  threaten  the. 
southwestern  willow  flycatcher  through 
direct  mortality.  Livestock  in  riparian 
habitats  sometimes  make  physical 
contact  with  nests,  resulting  in 
destruction  of  nests  and  spilling  out 
eggs  or  nestlings.  All  known 
documentations  of  this  threat  involve  E. 
t.  brewsteri,  perhaps  because  virtually 
all  known  remaining  populations  of  E. 
t.  extimus  are  in  ungrazed  habitats 
(Serena  1982,  Harris  et  al.  1987, 
Whitfield  and  Laymon,  u^ubl.  data). 
Livestock  grazing  likely  anects  E.  t 
extimus  by  disrupting  nesting  behavior 
or  upsetting  nests.  Valentine  et  al. 
(1988)  studied  willow  flycatchers  in 
California  finm  1983  throu^  1987, 
when  11  of  their  20  record^  nesting 
attempts  failed.  They  foimd  that  “*  *  * 
[plrior  to  reduction  of  grazing  intensity 
in  1987,  livestock  accounted  for  36%  of 
the  failed  nests  or  20%  of  all  nesting 


attempts.  In  addition,  livestock 
destroyed  four  successful  nests  shortly 
after  the  young  had  fledged.”  Stafford 
and  Valentine  (1985)  reported  that  three 
of  eight  (37.5  percent)  willow  flycatcher 
nests  in  their  study  site  were  probably 
destroyed  by  cattle.  Flett  and  Sanders 
(1987)  documented  no  nest  upsets  due 
to  livestock,  but  noted  the  vulnerability 
of  nests  to  upset,  owing  to  their 
placement  low  in  willow  clumps  (see 
also  Serena  1982). 

The  southwestern  willow  flycatcher's 
preference  for,  and  former  abundance 
in,  floodplain  areas  that  are  now  largely 
agricultural  may  indicate  a  potential 
threat  from  pesticides.  Where  flycatcher 
populations  remain,  they  are  sometimes 
in  proximity  to  agricultural  areas,  with 
the  associated  pesticides  and  herbicides. 
Without  appropriate  precautions,  these 
agents  may  potentially  affect  the 
southwestern  willow  flycatcher  through 
direct  toxicity  or  effects  on  their  insect 
food  base.  No  quantitative  data  on  this 
potential  threat  are  known  at  this  time. 

Recreation  that  is  focused  on  riparian 
areas,  particularly  dtiring  warm  summer 
breeding  months,  may  also  constitute  a 
threat  to  E.  t.  extimus.  Taylor  (1986) 
found  a  possible  correlation  between 
recreational  activities  and  decreased 
riparian  bird  abundance.  Blakesley  and 
Reese  (1988)  reported  the  willow 
flycatcher  (probably  E.  t.  adastus)  as  one 
of  seven  species  negatively  a.ssociated 
with  campgrounds  in  riparian  areas  in 
northern  Utah.  It  is  unknown  whether 
these  possible  effects  involve  impacts  to 
habitat  or  disturbance  of  nesting  birds. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the 
southwestern  willow  flycatcher  as 
endangered.  Threatened  status  would 
not  be  appropriate  because  the  large 
proportion  of  historic  habitat  loss 
already  constitutes  extinction 
throu^out  a  significant  portion  of  the 
species’  range.  The  rationale  for 
proposing  critical  habitat  is  provided  in 
the  “Critical  Habitat”  section  of  this 
proposed  rule. 

Critical  Habitat 

Critical  habitat,  as  defined  by  Section 
3(5)(A)  of  the  Act,  means: 

(i)  The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (B)  that  may  require  special 


management  considerations  or 
protection,  and 
(ii)  Specific  areas  outside  the 
geographical  area  occupied  by  a  species 
at  the  time  it  is  listed,  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species. 

Section  4(a)(3)  of  the  Act  requires  that 
critical  habitat  be  designated  to  the 
maximum  extent  prudent  and 
determinable  concurrently  with  the 
determination  that  a  species  is 
endangered  or  threatened.  Critical 
habitat  is  being  proposed,  for  the 
southwestern  willow  flycatcher  to 
’  include  riparian  areas  along  streams  and 
rivers  in  southern  California,  Arizona, 
and  New  Mexico.  The  following  areas 
are  proposed  as  critical  habitat: 

1.  California,  Riverside  and  San 
Bernardino  counties:  Approximately 
25  km  (16  miles)  of  the  Santa  Ana 
River,  horn  Rio  Road  downstream  to 
Prado  Flood  Control  Basin  Dam. 

2.  California,  San  Diego  Coimty: 
Approximately  33  km  (20  miles)  of 
the  Santa  Margarita  River,  fi'om  the 
unnamed  trail  at  T8S,  R3W,  Section 
34)  downstream  to  northbound 
Interstate  5. 

3.  California,  San  Diego  Coxmty: 
Approximately  38  km  (24  miles)  of 
the  San  Luis  Rey  River,  from  Mission 
Road  downstream  to  northbound 
Interstate  5. 

4.  California,  San  Diego  County: 
Approximately  27 (15  miles)  of 
the  San  Diegito  River,  horn 
southbound  Interstate  15  downstream 
to  northbound  Interstate  5. 

5.  California,  San  Diego  County: 
Approximately  8  km  (5.5  miles)  of  the 
San  Diego  River,  from  Carlton  Hills 
Boulevard  downstream  to  the  Second 
San  Diego  Aqueduct. 

6.  California,  San  Diego  County: 
Approximately  5.5  km  (3.3  miles)  of 
the  Tijuana  River,  from  Larsen  Field 
down^ream  to  the  windmill  at  T19S, 
R2W,  Section  4. 

7.  California,  San  Diego  Coimty: 
Approximately  34 1^  (21  miles)  of 
the  South  Fork  of  the  Kem  River,  firom 
the  confluence  of  Canebrake  Creek 
downstream  to  Isabella  Lake  Dam, 
including  Isabella  Lake. 

8.  Arizona,  Cochise  County: 
Approximately  87  km  (54  miles)  of 
the  San  Pedro  River  from  the  Hereford 
Bridge  downstream  to  eastbound 
Interstate  10  at  Benson. 

9.  Arizona;  Cochise,  Pima  and  Pinal 
Counties:  Approximately  106  km  (66 
miles)  of  the  San  Pedro  River  firom  the 
Gaging  Station  near  Aguaja  Canyon 
downstream  to  the  confluence  with 
the  Gila  River,  including  Cook’s  Lake. 
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10.  Arizona,  Yavapai  and  Gila  Counties: 
Approximately  145  km  (90  miles)  of 
the  Verde  River,  from  Sob  Canyon 
downstream  to  Horseshoe  Reservoir, 
including  Peck’s  Lake  and  Tavasci 
Marsh. 

11.  Arizona,  Yavapai  County: 
Approximately  40  km  (25  miles)  of 
Wet  Beaver  Creek  and  Beaver  Creek, 
from  the  unnamed  tributary  drainage 
on  the  north  side  of  Wet  Beaver  Creek, 
just  east  of  Hog  Hill,  downstream  to 
the  confluence  of  Beaver  Creek  and 
the  Verde  River. 

12.  Arizona,  Yavapai  Coimty: 
Approximately  37  km  (23  miles)  of 
West  Clear  Creek,  from  the  unnamed 
tributary  drainage  on  the  south,  at 
Bull  Hole,  downstream  to  the  Verde 
River. 

13.  Arizona,  Coconino  County: 
Approximately  52  km  (32  miles)  of 
the  Colorado  ^ver,  from  river  mile  39 
downstream  to  river  mile  71.5.  (River 
mile  0  =  Lee’s  Ferry). 

14.  Arizona,  Apache  County: 
Approximately  48  km  (30  miles)  of 
the  West.  East,  and  South  Forks  of  the 
Little  Colorado  River,  and  the  Little 
Colorado  River,  from  the  diversion 
ditch  at  T8N,  R28E,  Section  16, 
upstream  to  Forest  Road  113  on  the 
West  Fork,  upstream  to  Forest  Road 
113  on  the  East  Fork,  and  upstream  to 
Joe  Baca  Draw  on  the  South  Fork. 

15.  New  Mexico,  Bernalillo  County: 
Approximately  32  km  (20  miles)  of 
the  Rio  Grande  River,  from  the 
Alameda  Boulevard  bridge  in 
northern  Albuquerque  downstream  to 
southbound  Interstate  25. 

16.  New  Mexico,  Catron  and  Grant 
Counties:  Approximately  63  km  (39 
miles)  of  the  Gila  River  and  the  East 
and  West  Forks  of  the  Gila  River,  from 
El  Rincon  on  the  Gila  River  upstream 
to  Hell’s  Hole  Canyon  on  the  West 
Fork  of  the  Gila  River,  and  upstream 
to  the  confluence  of  Taylor  Creek  and 
Beaver  Creek  on  the  East  Fork  of  the 
Gila  River. 

17.  New  Mexico,  Grant  and  Hidalgo 
Counties:  Approximately  90  km  (56 
miles)  of  the  Gila  River,  from  the 
confluence  of  Hidden  Pasture  Canyon 
downstream  to  the  confluence  of 
Steeple  Rock  Canyon. 

18.  New  Mexico,  Catron  County: 
Approximately  105  km  (65  miles)  of 
the  San  Francisco  River,  from  the 
confluence  of  Trail  Canyon 
downstream  to  San  Francisco  Hot 
Springs. 

19.  New  Mexico,  Catron  County: 
Approximately  60  km  (37  miles)  of 
the  Tularosa  River  and  Apache  Creek, 
from  the  confluence  of  the  Tularosa 
and  San  Francisco  Rivers  upstream,  to 
the  source  of  the  Tularosa  lUver  near 


the  continental  divide,  and  upstream 
on  Apache  Creek  to  the  confluence 
with  Whiskey  Creek. 

A  total  of  approximately  1,038  km 
(643)  miles  of  stream  and  river  are  being 
proposed  as  critical  habitat.  The  areas 
described  were  chosen  for  critical 
habitat  designation  because  they  contain 
the  remaining  known  soutliwestem 
willow  flycatcher  nesting  sites,  and/or 
formerly  supported  nesting 
southwestern  willow  flycatchers,  and/or 
have  the  potential  to  support  nesting 
southwestern  willow  flycatchers.  All 
areas  contain,  or  with  recovery  will 
contain,  suitable  nesting  habitat  in  a 
patchy,  discontinuous  distribution.  'This 
distribution  is  partially  the  result  of 
natural  regeneration  patterns  of  riparian 
vegetation  (e.g.  cottonwood-willow). 

The  distribution  of  these  habitat  patches 
is  expected  to  shift  over  time.  Because 
of  this  spatial  and  temporal  distribution 
of  habitat  patches,  it  is  important  that 
the  entirety  of  the  proposed  river 
reaches  be  designated  critical  habitat. 

All  areas  contain  some  unoccupied 
habitat  or  former  (degraded)  habitat, 
needed  to  recover  ecosystem  integrity 
and  support  larger  southwestern  willow 
flycatcher  num^rs  during  the  species’ 
recovery.  A  number  of  separate, 
protect^,  healthy  populations  of 
southwestern  willow  flycatchers  are 
needed  to  protect  the  species  from 
extinction.  Protection  of  this  proposed 
critical  habitat  would  be  essential  for 
the  conservation  of  the  species.  The 
southwestern  willow  flycatcher  is 
already  extirpated  from  a  significant 
portion  of  its  former  range. 

'The  Service  is  required  to  base  critical 
habitat  proposals  on  the  best  available 
scientific  information  (50  CFR  424.12). 

In  determining  what  areas  to  propose  as 
critical  habitat,  the  Service  considers 
those  physical  and  biological  features 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  Such  requirements  include, 
but  are  not  limited  to,  the  following:  (1) 
Space  for  individual  and  population 
growth;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring, 
germination,  or  seed  dispersal;  and 
generally,  (5)  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species.  The  Service 
also  considers  primary  constituent 
elements  of  critical  habitat,  which  may 
include,  but  are  not  limited  to,  the 
following:  roost  sites,  nesting  grounds, 
spawning  sites,  feeding  sites,  seasonal 


wetland  or  dryland,  water  quality  or 
quantity,  host  species  or  plant 
pollinator,  geological  formation, 
vegetation  type,  tide,  and  specific  soil 
types. 

The  Service  is  proposing  to  designate 
as  critical  habitat  areas  which  provide, 
or  with  rehabilitation  will  provide,  the 
following  physical  and  biological 
features  and  primary  constituent 
elements: 

•  Space  for  individual  and 
population  growth. 

•  Food,  water  (seasonal  wetland),  air, 
light,  minerals,  and  other  nutritional  or 
physiological  requirements. 

•  Cover,  shelter,  and  roost  sites. 

•  Sites  for  breeding,  reproduction, 
and  rearing  of  offspring. 

•  Habitats  (vegetation  typte,  feeding 
sites  and  nesting  grounds)  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species. 

For  all  areas  of  critical  habitat 
proposed  here,  these  physical  and 
biological  features  and  primary 
constituent  elements  are  provided  or 
will  be  provided  by  thickets  of  riparian 
shrubs  and  small  trees  and  adjacent 
surface  water.  Specifically,  critical 
habitat  must  provide  surface  water 
throughout  the  May  through  September 
breeding  season.  Constituent  elements 
include  the  riparian  ecosystem  above 
the  water’s  surface  or  within  100  m  (328 
feet)  of  the  water’s  edge.  Constituent 
elements  include  riparian  thickets  of 
shrubs  and  small  trees  above  or  within 
100  m  (328  feet)  of  surface  water,  or 
areas  where  such  vegetation  may 
become  established. 

Designation  of  critical  habitat  is  not 
prudent  when  the  species  is  threatened 
by  taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat,  or  when  designation  of  critical 
habitat  would  not  be  beneficial  to  the 
species  (50  CFR  424.12(a)(1)). 

The  Service  has  determined  that 
designation  of  critical  habitat  for  the 
southwestern  willow  flycatcher  is 
prudent.  The  Service  has  no  evidence 
that  any  taking  or  similar  human 
activity  could  be  expected  to  increase  in 
degree  as  a  result  of  the  identification  of 
critical  habitat.  Although  currently  rare, 
the  southwestern  willow  flycatcher  is 
not  highly  sought  out  by  recreational 
bird  watchers.  It  is  not  one  of  the 
highly-publicized  specialty  bird  species 
which  draws  millions  of  bird  watchers 
annually  to  the  southwestern  United 
States.  'The  majority  of  the  critical 
habitat  areas  proposed  are  in  remote 
locales,  where  intentional  or  accidental 
take  or  disturbance  by  humans  are 
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unlikely.  Impacts  from  recreational  bird 
watching  or  taking  are  not  currently 
known  to  exist  and  are  not  likely  to  be 
increased  as  a  result  of  designation  of 
critical  habitat. 

The  southwestern  willow  flycatcher  is 
a  neotropical  migratory  bird,  present  in 
its  breeding  habitat  from  May  until 
Augiist  or  September.  It  then  migrates  to 
wintering  grounds  in  Mexico.  Central 
America,  and  perhaps  northern  South 
America  (Gorm  1969,  McCabe  1991). 
Nesting  habitat,  and  especially 
potentially  recoverable  nesting  habitat, 
would  not  be  adequately  protected  by 
prohibitions  of  the  Act  against  take  of 
the  species:  especially  d^ng  the 
nonbreeding  season  when  the  species  is 
not  present.  Designation  of  critical 
habitat  will  beneflt  the  southwestern 
willow  flycatcher  by  conserving  and 
enhancing  the  components  of  current 
and  potential  nesting  habitat. 

The  southwestern  willow  flycatcher  is 
endangered  by  extensive  loss  of  nesting 
habitat  and  is  now  extirpated  across 
much  of  its  former  breeding  ranm.  The 
Service  may  designate  as  critical  habitat 
areas  outside  the  geographical  area 
presently  occupi^  by  a  spedes  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensiire  the 
conservation  of  the  spedes  (50  CFR 
424.12(e)).  Such  designation  of  critical 
habitat  is  necessary  for  the  southwestern 
willow  flycatcher,  in  order  to  allow 
recovery  of  the  physical  and  biological 
features  and  constituent  elements  of 
nesting  habitat  and  to  provide  space  for 
population  growth  end  ensure  the 
conservation  and  recovery  of  the  spedes 
(50  CFR  424.12(b)). 

Critical  habitat  is  not  determinable 
when  the  information  required  to 
perform  the  required  analysis  of  impacts 
of  the  designation  is  lacking,  or  the 
biological  needs  of  the  species  are  not 
suffidently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)).  With 
resped  to  the  southwestern  willow 
flycatcher,  sufficient  information  is 
available  to  perform  the  required 
analysis  of  impacts  of  critical  habitat 
designation.  Tlie  Service  also  possesses 
sufficient  information  on  the  biological 
needs  of  the  spedes  to  permit 
idmtification  of  the  primary  constituent 
elements  of  critical  habitat. 

Section  4(b)(8)  requires,  for  any 
proposed  or  final  relation  that 
designates  critical  habitat,  a  Ivief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  may  be 
afleded  by  such  designaticm.  Such 
activities  may  include: 

(1)  Removing,  thinning,  or  destroying 

riparian  vegetation.  Adivities  which 


remove,  thin,  or  destroy  riparian 
vegetation,  by  mechanical,  chemical 
(herbiddes  or  burning),  or  biological 
(grazing)  means  degrade  or  remove 
constituent  elements  for  southwestern 
willow  flycatdier  that  are  necessary 
for  sheltering,  feeding,  and  breeding. 

(2)  Water  diversion  or  impoundment, 
groundwater  pumping,  or  any  other 
activity  which  may  alter  the  quantity 
or  quality  of  siuface  or  subsumes 
water  flow.  Adivities  which  alter  the 
quantity  or  quality  of  surface  or 
subsurface  water  flow  may  affed 
riparian  vegetation,  food  aveilability, 
or  the  general  suitability  of  the  site  for 
nesting. 

(3)  Overstocking  or  other 
mismanagement  of  livestocL 
Excessive  use  of  riparian  areas  and 
adjacent  areas  for  livestock  grazing 
may  aflad  the  volume  and 
composition  of  riparian  vegetation, 
fadlitate  brood  parasitism  by  brown¬ 
headed  cowbirds,  and  physically 
disturb  nests. 

(4)  Development  of  recreational 
fadlities  and  off-road  vehide 
operation.  Adivities  which  facilitate 
recreational  adivities  may  afled 
riparian  vegetation,  reduce  space  for 
individual  and  population  growth, 
and  inhibit  normal  behavior. 

Federal  actions  that  may  afled  a  listed 

species  are  reviewed  through 
consultation  between  the  funding  or 
authorizing  agency  and  the  Service.  The 
purpose  of  these  consultations  is  to 
ensure  that  activities  are  carried  out  in 
a  manner  that  is  consistent  with  the 
conservation  of  the  spedes.  Federally 
authorized  or  funded  adivities  that  may 
be  subjed  to  consultation  include 
grazing  programs,  clearing  of  riparian 
habitat,  water  diversion,  and 
recreational  development.  Federal 
agencies  that  may  be  required  to  consult 
with  the  Service  on  one  or  more  of  these 
adivities  include  the  Bureau  of  Land 
Management,  Bureau  of  Reclamation, 
USDA  Forest  Service,  and  the  U.S. 
Marine  Corps. 

Sedion  4(b)(2)  of  the  Ad  requires  the 
Service  to  consider  economic  and  other 
impads  of  designating  any  particular 
area  as  critical  habitat.  Section  4(b)(2) 
authorizes  the  Service  to  exclude  any 
area  from  critical  habitat  designation  if 
the  Service  determines  the  benefits  of 
excluding  the  area  outweigh  the  benefits 
of  induding  it.  except  that  the  Service 
may  not  exclude  an  area  if  the  Service 
determines  that  doing  so  would  result  in 
extindion  of  the  species.  Pursuant  to  50 
CFR  424.19,  the  S^ice  will  consider 
the  economic  and  other  relevant 
impads  of  the  proposed  designation  of 
critical  habitat  for  the  southwestern 


willow  flycatcher  in  light  of  all 
additional  relevant  information 
obtained  before  making  a  decision  on 
whether  to  issue  a  final  rule. 

Available  Conservation  Measures 
Conservation  measures  provided  to 
species  listed  as  endanger^  or 
threatened  under  the  Endangwed 
Species  Act  include  recognition, 
recovery  adions,  requirements  for 
Federal  protedion,  and  prohibitions 
against  cwlain  pradices.  Recognition 
through  listing  encourages  and  results 
in  conservation  adions  by  Federal, 

State,  and  private  agencies,  groups,  and 
individuals.  The  Ad  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and 
authorizes  recovery  plans  for  all  listed 
species.  The  protedion  required  of 
Federal  agencies  and  the  prohibitions 
against  taking  and  harm  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Ad,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  adions  with  resped  to  any  spedes 
that  is  prop>osed  or  listed  as  endangered 
or  threatened  and  with  resped  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  coop>eration  provision 
of  the  Ad  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destrudion  or  adverse  modification  of 

firoposed  critical  habitat.  If  a  species  is 
isted  subsequently,  sedion  7(a)(2) 
requires  Federal  agendas  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeo|}ardize  the 
continued  existence  of  such  a  spedes  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affed  a  listed  spedes  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  General  types  of  activities 
and  agendes  involved  that  may  afled 
the  species  were  identified  in  flie 
“Critical  Habitat”  sedion  of  this 
proposed  rule. 

Tne  Ad  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subjed  to 
the  jurisdidion  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  colled; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  In 
the  course  of  commerdal  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  spedes.  It  also  is 
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illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  hoen  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  state  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 

Regulations  governing  permits  are  at  50 
17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

In  some  instances,  permits  may  be 
issued  for  a  specified  time  to  relieve 
undue  economic  hardship  that  would  be 
suffered  if  such  relief  were  not 
available.  This  species  is  not  in  trade, 
and  such  permit  requests  are  not 
expected. 

Public  Comments  Solicited 

The  Service  intends  that  emy  final 
action  resulting  horn  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  this  species; 

(2)  Tlie  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  ^is  species;  and 

(5)  Any  foreseeable  economic  and 
other  impacts  resulting  from  the 
proposed  desimation  of  critical  habitat. 

Final  promulgation  of  the  regulation 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Because  of  public  interest 
anticipated  and  already  expressed,  the 
Service  will  hold  public  hearings  in  the 
following  locations;  San  Diego, 
California;  Tucson,  Arizona;  and  Las 
Cruces,  New  Mexico.  A  public  hearing 
will  be  conducted  in  each  of  these  cities 
firom  6  p.m.  to  9  p.m.,  on  dates  yet  to 
be  determined,  llie  dates  and  specific 
locations  for  these  public  hearings  will 
be  made  public  in  accordance  with  50 
CFR  §  424.16.  The  Service  may  decide 
to  limit  oral  statements  to  3, 5,  or  10 
minutes,  depending  on  the  number  of 
parties  who  want  to  give  such 
statements.  There  are  no  limits  to  the 
length  of  any  written  statement 
presented  at  the  hearings  or  mailed  to 
the  Service.  Oral  comments  presented  at 
the  public  hearings  are  given  the  same 
weight  and  consideration  as  comments 
presented  in  written  form.  If  the 
scheduled  public  hearings  are 
insufficient  to  provide  all  individuals 
with  an  opportimity  to  speak,  anyone 
not  accommodated  will  be  asked  to 
submit  their  comments  in  writing. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 


prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor, 
Arizona  Ecological  Services  Field  Office 
(see  ADDRESSES  above). 

Author 

The  primary  author  of  this  proposed 
rule  is  Timothy  J.  Tibbitts,  Arizona 
Ecological  Ser\'ices  Office  (see 
ADDRESSES  above). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record¬ 
keeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  adding  the  following,  in  alphabetical 
order  tmder  Birds,  to  the  List  of 
Endangered  and  'Ilireatened  Wildlife: 

§  17.1 1  Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 


Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate  popu¬ 
lation  where  en- 
dangered  or  threat¬ 
ened 


Status 


Vfl»n  listed  Cdti(:g,'»»l- 


Special 

rules 


Birds 


Flycatcher,  south-  Empkionax  traillil  U.S.A  (AZ,  CA,  CO,  Entire .  E  .  17.95(b)  NA 

western  willow.  extmus.  NM,  UT,  TX), 

Mexico. 


-3.  It  is  further  proposed  to  amend  50  of  the  southwestern  willow  flycatcher,  in  the  same  alphabetical  order  as  the 

CFR  S  17.95(b)  by  adding  critical  habitat  species  occurs  in  §  17.11(h). 
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f17J5  Critical  habHsl— Osh  aiMlwildlifs. 
(b)*  •  • 

•  •  •  «  * 

SouUiwaatem  Willow  Flycatcher 
{Empidonax  traiilii  extimus) 

California;  Areas  of  land  and  water  as 
follows: 

Riverside  and  San  Bernardino 
Counties:  Santa  Ana  River  firmn  Rio 


Road  (T2S.  R5W.  no  surveyed  section 
but  at  34"  59'  00"  North.  117"  25'  15" 
West)  downstream  to  Prado  Flood 
Control  Basin  Dam  fT3S.  R7W.  Section 
20).  The  boundaries  include  areas  with 
surface  water  (main  river  channel  and 
all  associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 


longer  exists  owing  to  habitat 
deg^ation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  metm 
(328  feet)  of  the  edge  of  surface  water 
described  above,  ll^s  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 


San  Diego  County:  Santa  Margarita 
River  horn  the  unnamed  trail  at  T8S, 
R3W,  Section  34)  downstream  to 
northbound  Interstate  5  (TllS,  R5W, 
Section  19).  The  boundaries  include 
areas  with  siirface  water  (main  river 
channel  and  all  associated  side 
channels,  baclcMraters,  pools,  and 
marshes)  throughout  the  May- 
September  bree^g  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boxindaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  siirface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  wi^  natural 
regeneration  or  habitat  rehabilitation. 


San  Diego  County:  San  Luis  Rey  River 
from  Mission  Road  (T9S.  R2W,  Section 
27)  downstream  to  northbound 
Interstate  5  (TllS,  R5W.  Section  22). 

The  boundaries  include  areas  with 
surface  water  (main  river  channel  and 
all  associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  s\irface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boimdaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  edge  of  surface  water 
described  above.  lUs  includes  areas 
with  thickets  of  riparian  shnihs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  wi^  natural 
regeneration  or  habitat  rehabilitation. 

San  Diego  County:  San  Diegito  River 
from  southbound  Interstate  15  (T13S. 


R2W.  no  section  surveyed,  but  at  33"  3' 
45"  North,  117"  4'  00"  West) 
downstream  to  northbound  Interstate  5 
(T14S.  R4W,  Section  12).  The 
boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 
associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  ciurently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 


V 
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San  Diego  County:  San  Diego  River 
from  Carlton  Hills  Boulevard  (T15S, 
RlW,  no  section  surveyed,  but  at  32°  50' 
45"  North,  117°  59'  30"  West) 
downstream  to  the  Second  San  Diego 
Aqueduct  T15S,  R2W,  no  section 
surveyed,  but  at  32°  49'  30"  North,  117° 
3'  45"  West).  The  boundaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 
channels,  backwaters,  pools,  end 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 


rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  abo^.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetatimi  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

San  Diego  County:  Tijuana  River  from 
Larsen  Field  (T19S,  R2W,  Section  1) 
downstream  to  the  windmill  at  T19S, 
R2W,  Section  4.  The  boundaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 
channels,  backwaters,  pools,  end 


marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 


39508 
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Kem  County:  South  Fork  of  the  Kern 
River  from  the  confluence  of  Canebrake 
Creek  (T25S,  R36E,  Section  30) 
downstream  to  Isabella  Lake  Dam 
(T26S.  R33E,  Section  19).  including 
Isabella  Lake.  The  bovmdaries  include 
areas  with  smface  water  (main  river 
channel  and  all  associated  side 


channels,  backwaters,  pools,  and 
marshes)  throughout  the  May* 
Septeml^r  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 


feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
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Arizona:  Areas  of  land  and  v«rater  as 
follows: 

Conchise  County:  San  Pedro  River 
from  the  Hereford  Bridge  (T23S.  R22E, 
Section  9).  downstream  to  eastbound 
Interstate  10  bridge  at  Benson  (T17S 
R20E,  Section  11).  The  boundaries 
include  areas  with  surface  water  (main 
river  channel  and  all  associated  side 
channels,  backwaters,  pools,  and 
marshes)  throughout  the  May* 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 


include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

Cochise,  Pima  and  Pinal  Counties: 
San  Pedro  River  from  the  Gaging  Station 
near  Aguaja  Canyon  (T12S.  RISE, 
Section  19).  downstream  to  the 
confluence  with  the  Gila  River  (T5S, 
RISE,  Section  23).  The  boundaries 
include  areas  with  surface  water  (main 
river  channel  and  all  associated  side 


channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  breeding  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
BtLUNG  cooe  4310-55-P 
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Yavapai  and  Gila  Counties:  Verde 
River  firom  Sob  Canyon  (T17N,  R3E, 
Section  29)  to  its  inflow  into  Horseshoe 
Reservoir  (T8N,  R6E,  Section  15), 
including  Peck’s  Lake  and  Tavasci 
Marsh.  Ilie  boundaries  include  areas 
with  surface  water  (main  river  channel 
and  all  associated  side  channels, 
backwaters,  pools,  and  marshes) 
throughout  the  May-September  breeding 
season,  and  areas  where  such  surface 
water  no  longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boimdaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  edge  of  surface  water 
described  above.  lIUs  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

Yavapai  County:  Wet  Beaver  Creek 
and  Beaver  Creek  from  the  unnamed 


tributary  drainage  on  the  north  side  of 
Wet  Beaver  Creek,  just  east  of  Hog  Hill 
(T15N,  R7E,  Section  14),  downstream  to 
the  confluence  of  Beaver  Creek  and  the 
Verde  River  (T14N,  R5E,  Section  30). 
The  boundaries  include  areas  with 
surface  water  (main  river  channel  and 
all  associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  edge  of  siuface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

Yavapai  County:  West  Clear  Creek 
from  the  unnamed  tributary  drainage  on 


the  south,  at  Bull  Hole  (T14N,  R7E, 
Section  36),  downstream  to  the  Verde 
River  (T13N,  R5E,  Section  17).  The 
boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 
associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no  - 
longer  exists  due  to  habitat  degradation 
but  may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  tu'eas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

BtLUNO  CODE  4310-SS-P 


39512 


Federal  Register  /  Voi.  56.  No.  140  /  Friday.  July  23.  1993  /  Proposed  Rules 


etUMO  COM  491fr-6S-C 


Federal  Register  /  Vol.  58,  No.  140  /  Friday.  July  23,  1993  /  Proposed  Rules  39513 


Coconino  County:  Colorado  River 
from  river  mile  39  (T35N,  R5E,  Section 
16)  downstream  to  river  mile  71.5 
(T31N,  R5E  Section  8).  (River  mile  0  = 
Lee’s  Ferry).  The  boundaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 
channels,  backwaters,  pools  and 


marshes)  throughout  the  May- 
September  brewing  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  vrithin  100  meters  (328 
feet)  of  the  edse  of  surface  wati^r 


described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and  ’ 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 
aiuJNO  cooc  4aio-aB-a 
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Apache  County:  Little  Colorado  River, 
and  the  West,  East,  and  South  Forks  of 
the  Little  Colorado  River  from  the 
diversion  ditch  at  T8N,  R28E,  Section 
16,  upstream  to  Forest  Road  113  on  the 
West  Fork  (T7N,  R27E,  Section  33), 
upstream  to  Forest  Road  113  on  the  East 
Fork  (T6N,  R27E,  Section  10),  and 
upstream  to  Joe  Baca  Draw  on  the  South 
Fork  (T8N,  R28E,  Section  34).  The 


boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 
associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 


(328  feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  wi^  natural 
regeneration  or  habitat  rehabilitation. 

aiLUNO  CODE  4310-56-P 
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New  Mexico:  Areas  of  land  and  water 
as  follows: 

Bernalillo  County:  Rio  Grande  River 
from  the  Alameda  Boulevard  bridge  in 
northern  Albuquerque  (TllN,  R3E, 
Section  8)  downstream  to  southbound 
Interstate  25  (T8N,  R2E,  Section  1).  The 
boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 


associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
deflation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boimdaries 
also  include  areas  within  100  meters 


(328  feet)  of  the  eflge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

WLUNO  CODE  43IO-5S-e 
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Catron  and  Grant  Counties:  Gila  River 
and  the  East  and  West  Forks  of  the  Gila 
River  from  El  Rincon  Creek  on  the  Gila 
River  (T13S,  R14W,  Section  36) 
upstream  to  Hell’s  Hole  Canyon  on  the 
West  Fork  of  the  Gila  River  (T12S, 
R15W,  Section  4),  and  upstream  to  the 
confluence  of  Taylor  Crmk  and  Beaver 
Creek  on  the  East  Fork  of  the  Gila  River 
(TllS,  R12W,  SecUon  17).  The 


boundaries  include  areas  with  surface  '  - 
water  (main  river  channel  and  all 
associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May-^ptember  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boimdaries 
also  include  areas  within  100  meters 


(328  feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  cvurently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

WLUNO  COOe  4310-«S-P 
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Grant  and  Hidalgo  Counties;  Gila 
River  from  the  confluence  of  Hidden 
Pasture  Canyon  (T14S,  R16W,  Section 
14)  downstream  to  the  confluence  of 
Steeple  Rock  Canyon  (T18S,  R21W, 
Section  33).  The  boimdaries  include 
areas  with  surface  water  (main  river 
channel  and  all  associated  side 


channels,  backwaters,  pools,  and 
marshes)  throughout  the  May- 
September  brewing  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  degradation  but 
may  be  recovered  with  habitat 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 


feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 


Catron  County;  San  Francisco  River 
from  the  confluence  of  Trail  Canyon 
(T6S,  R20W,  Section  4)  downstream  to 
San  Francisco  Hot  Springs,  near  the 
confluence  with  Box  Canyon  (T12S, 
R20W,  Section  23).  The  boimdaries 
include  areas  with  surface  water  (main 
river  channel  and  all  associated  side 
channels,  backwaters,  pools,  and 
marshes)  throughout  the  May* 
September  brewing  season,  and  areas 
where  such  surface  water  no  longer 
exists  owing  to  habitat  demdation  but 
may  be  recovered  with  habitat  . 
rehabilitation.  The  boundaries  also 
include  areas  within  100  meters  (328 
feet)  of  the  edge  of  surface  water 


described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

Catron  County;  Tularosa  River  and 
Apache  Creek  horn  the  confluence  of 
the  Tularosa  and  San  Francisco  Rivers 
(T7S,  R19W,  Section  23)  upstream,  to 
the  source  of  the  Tularosa  River  near  the 
continental  divide  (T4S,  R15W,  Section 
33),  and  upstream  on  Apache  Creek  to 
the  confluence  with  Whiskey  Creek  * 
(T4S,  R18W,  Section  25).  The 
boundaries  include  areas  with  surface 
water  (main  river  channel  and  all 


associated  side  channels,  backwaters, 
pools,  and  marshes)  throughout  the 
May*September  breeding  season,  and 
areas  where  such  surface  water  no 
longer  exists  owing  to  habitat 
degradation  but  may  be  recovered  with 
habitat  rehabilitation.  The  boundaries 
also  include  areas  within  100  meters 
(328  feet)  of  the  edge  of  surface  water 
described  above.  This  includes  areas 
with  thickets  of  riparian  shrubs  and 
trees,  and  areas  where  such  riparian 
vegetation  does  not  currently  exist  but 
may  become  established  with  natural 
regeneration  or  habitat  rehabilitation. 

BIUJNQ  CODE  4310-S5-P 
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Dated:  July  12, 1993. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc  93-17449  Filed  7-22-93;  8:45  ami 
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This  sadon  oftis  FEDERAL  REGISTER 
contains  documents  other  than  rules  oc 
proposed  rules  that  are  applicable  to  the 
public.  Nottees  of  hearings  arxl  Investigalions. 
committoe  meoSngs.  agency  decisions  and 
rulings^.  dsiogsMons  of  aidhority.  filing  at 
petitions  and  appVeations  and  agerKy 
statements  of  ocganization  and  funetons  are 
examples  of  doojments  appearing  in-  this 
section. 


DEPAimiENT  OF  AGRICULTURE 

Agricultural  Reeearch  Service 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  Agricultural  Research  Service. 
USDA. 

ACTION:  Notice  of  government  owned 
imrentiens  aveifable  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Agriculture,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditiotts  commercialization  of 
results  of  federally  funded  research  and 
development.  F«rei^  patents  are-  hied 
on  selected  mventkms  to  extend  market 
coverage  fer  U.S.  companies  and  may 
also  be  available  for  licensing. 

FOR  FURTHER  INFORMATION  CONTACT. 
Technical  and  licensing  mfermation  on 
these  inventions  may  be  obtained  by 
writing  to;  Jane  Blalock,  Technology 
Licensing  Coordinator,  USDA,  ARS, 
room  401.  Bldg.  005,  BARC-West, 
Beltsville,  Maryland  20705;  Phone  301- 
504-5980  or  Fax  ^1-504-5060.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  ILS.  Patent 
and  Trademark  OfBce.  Washington.  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The 
inventions  avail^e  for  licmising  are. 
7-334,069,  Antibodies  to  Cytokinins 
Having  a  Glycosylated  Isoprenoid 
Side  Chain  and  Immunoassay 
Methods 

7-914,233.  Biocontrol  of  Postharvest 
Rots  in  Fruit 

7- 997,478,  Fiber  Cleaning 

8- 031.963,  Mucosal  Competitive 

ExclttsioB  FkHra 

8-038,888,  Genetically  Engineered 

MicroorgAnisms  Containing  A  Gene 
Segment  Coding  for  Lipase  from 
Rhixopuz.  delemar 
8-047,138,  Soil  Erodibility  Testing 


8-051,415.  Bioecodable  Films 

Fabricated  From  Mixtures  of  Pectin/ 
Stareh/PIasticizers 

8-054.985.  Enhanced  Insect  Resistance 
in  Nicotiaaa  Ptants  Genetically 
Engineered  with  a  Plant  Hormone 
Gene 

8-058,08-1.  Spray-Dried  Powder 
Containing  Milkfat 

8-062,516,  A  Hive  Mounted  Device  for 
Utilizing  Honeybees  (Hymenoptera: 
Apidael  in  the  Dissemination  of 
Kocontrol  Agents 

8-0684l38v  Use  of  a  Pheromonostetic 
Peptide  to  Disrupt  Mating  of  tlie 
ComEarworm,  Heli€Overpa zetr 

8-068U040v  Inhibition:  of  Enzymatic 
Browaiog  of  Raw  Fruit  and/or 
Vegetable  fuice 

M.  Ann  WbilslMad. 

Nationaf  Pbtent  Cbordktator. 

IFR  Doc.  93-17554  Fried  7-22-93;  8:45  am| 
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Forest  Service 

Wolf  Salvage  and  A-Spur  Salvage 
Timlrar  Sales,  Klamath  HnHonsf  Forast; 
jjsmpllotr 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  exemption  horn 
appeal.  Wolf  Salvage  and  A-Spur 
Salvage  Timber  Safe  Etecisions,  Happy 
Camp  Ranger  District  Klamath  National 
Forest. 

SUMMARY:  This  Forest  Service  is 
exempting  kon  ^peel  the  Wt^f  Salvage 
and  A-Spux  Salvage  Timber  Sale 
Decisions  on  the  Happy  Camp  Ranger 
District.  The  environmental  document 
for  the  Wolf  Salvage  Timber  Sale  is 
being  prepared  in  response  ta  die  severe 
timber  mortality  caus^  by  drought  and 
related  insect  infestation.  The  Wolf 
Salvage  Timber  Sale  area  is  located  six 
miles  southeast  of  Happy  Camp, 
California.  The  environmental 
document  for  the  A-Spur  Salvage 
ana^csis  area  is  being  prepared  in 
response  to  timber  mortalUy  cansed  by 
a  wildlife.  The  A-Spui  Salvage  Timber 
Sale  area  is  located  5  miles  northeast  of 
Ha^y  Camp,  California. 

The  Happy  Camp  Ranger  District  is 
proposing  tractor  harvest  of  109 
thousands  board  feet  (MBF)  on 
approximately  25  acres  in  the  Wolf 
Salvage,  and  tractor  harvest  of  50  MBF 
on  approxunately  10  acres  in  die  A-^;mr 
Salvage.  Nei^r  proposal  involves  any 


new  reed  eoBstractioR:  bowever.  eacdi 
dees  require  one  mile  of  toad 
reconstioction. 

The  recent  droeght  caused  a  hi^ 
degree  of  stre^  w^in  the  trees,  which 
reduced  their  natural  defense 
mechanisaas-  and  weakened  then  to  the 
extent  diet  they  as*  now  pradi^Kwad  to 
attack  by  bad:  beetlaa.  and  engraver 
beetles.  Trees  killed  fay  insect  attart 
deteriosate  rapidly.  is  particularly 

true  of  fir  wad  ptnetraea  in  the  tower 
elevations  of  ana^sis  areas. 

Although  the  wiotar  ^  1992-1993 
provid^  ample  precipftatiea  to  end  the 
droughL  mu^  hi^m  than  normal 
levels  of  tree  aaoit^ity  are-  present 
throughout  the  Klam^  Natienal  Forest 
as  a  result  of  six  consecutive  years  of 
below  normal  preciprtation.  Insects  are 
also  attacking  trees  trilled  in  the  Ben 
Fire  and  eanstng  them  to  deteriorate 
more-rapicRy  dian  usual. 

Prompt  lemevel  of  die  deed  and  dying 
timber  mimmiaes  v^e  and  volume 
loss.  Salvage  sales  tend  to  be  costly 
operations  as  conapared  with  safes  of 
^een  timber,  due  to  tho  refetrvely  topw 
volume  pet  acre  hnrvestad.  Del^  could 
result  in  these  protects  not  being 
implemented  at  aM  due-  to  the  relatively 
low  value  of  the  dead  trees.  This  would 
mean  a  loss  of  the  total  combined  value 
of  these  two  sales,  ^mated  at  $30j000. 
In  addition,  excessive  numbers  of  dead 
trees  produce-  heavy  fuel  concentrations, 
which  make  wildfire  control  extremely 
difficult 

Decisions  for  the  proposed  projects 
are  scheduled  to  be  issued  in  August 
1993.  Implementation  of  these  projects 
wtH  occur  in  fete  August  or  September 
of  1993,  when  dm  timber  will  be  edferad 
for  safe.  HarvftttiseKpactBdtabegm 
immediately  after  award  of  diase  sales. 

Pursuant  to  36  CFR  2T7.4iBKTl)L  it  is 
my  decision  to  exempt  from  appeal, 
decisions  relating  to  the  harvest  emd 
restoration  of  lands  covered  by  the  Wolf 
and  A-Spuz  Salvagp  Timber  Side 
proposals  on  the  Happy  Camp  Ranger 
District.  Klamath  National  Forest.  The 
two  erwironmanlat  documents  being 
prepared  will  adfhess  the  eOects  of  the 
proposed  actions  on  the  environment 
will  document  public  involvement,  and 
will  address  the  issues  raised  by  the 
public. 

EFFECTIVE  DATE:  Tbfedeciskm  is 
effective  July  23. 1903. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  decision  should  be 
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addressed  to  Ed  Whitmore,  Forest 
Management  Staff  Director.  Pacific 
Southwest  Region,  USDA  Forest 
Service,  630  Sansome  Street,  San 
Francisco,  CA  94111,  (415)  705-2684,  or 
to  Barbara  Holder,  Forest  Supervisor. 
Klamath  National  Forest.  1312  Fairland 
Road.  Yreka,  CA  96097,  (916)  842-6131. 

SUPPLEMENTARY  INFORMATION:  The 
Klamath  National  Forest  has  an  ongoing 
public  involvement  program  for  all 
proposed  timber  sales.  The  public  is 
encouraged  to  participate  in  identifying 
the  issues  and  concerns.  Scoping  letters 
have  been  sent  to  individuals  and 
groups  to  get  comments  and  share 
information  on  all  salvage  sale 
proposals.  Field  trips  will  he  conducted 
on  these  salvage  projects.  The  project 
files  and  relat^  maps  are  available  for 
public  review  at  the  Happy  Camp 
Ranger  District,  P.O.  Box  377,  Happy 
Camp,  CA  96039-0377. 

The  Wolf  Salvage  involves 
approximately  200  acres,  within  which 
approximately  25  acres  would  be 
directly  affected  by  harvest  operations; 
timber  volumes  associated  with  the 
Wolf  Salvage  total  approximately  100 
MBF.  The  A-Spur  Salvage  involves  a 
total  area  of  almut  10  acres,  with  an 
associated  volume  of  about  50  MBF.  The 
value  to  the  government  of  the 
combined  volume  of  150  MBF  of  salvage 
timber  is  estimated  at  $30,000.  This 
figure  does  not  include  the  many  jobs 
and  thousands  of  dollars  in  benefits  that 
are  realized  in  related  service,  supply, 
and  construction  industries.  Siskiyou 
Coimty  will  share  25%  of  the  selling 
value  for  any  timber  that  is  salvaged  in 
a  commercial  timber  sale.  Rehabilitation 
and  restoration  measures  will  be 
implemented  for  watershed  protection, 
erosion  prevention,  and  fuels  reduction. 

These  proposals  are  not  expected  to 
adversely  affect  any  furbearer  habitat  or 
any  known  pairs  of  northern  spotted 
owls.  Biological  evaluations  along  with 
assessments  are  being  prepared  for 
vertebrate  and  plant  species,  and 
appropriate  mitigation  measures  will  be 
followed  in  the  implementation  of  these 
proposals.  No  Wild  or  Science  Rivers, 
wetlands,  wilderness  areas,  roadless 
areas,  or  threatened  or  endangered 
species  are  within  the  proposi^  project 
area. 

Dated:  August  16. 1993. 

Dale  N.  Boaworth, 

Deputy  Regional  Forester. 

■  (FR  Doc  93-17529  Filed  7-22-93;  8:45  am) 
aajjNQ  cooc 


EAtablithnMnt  of  Gory  Hoio  Cavo 
PurchaM  Unit 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  establishment  of  Gory 
Hole  Cave  Purchase  Unit. 

SUMMARY:  On  June  28, 1993,  the 
Secretary  of  Agriculture  created  the 
Gory  Hole  Cave  Purchase  Unit.  This 
pur^ase  unit  comprises  20  acres,  more 
or  less,  within  Lawrence  County. 

Indiana.  A  copy  of  the  Secretary’s 
establishment  document  which  includes 
the  legal  description  of  the  lands  within 
the  purchase  unit  appears  at  the  end  of 
this  notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  purchase  unit  was  June  28. 1993. 
ADDRESSES:  A  copy  of  the  map  showing 
the  pxuchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service, 
Auditor’s  Building,  201 14th  Street,  SW, 
Washington,  DC  20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ralph  Bauman,  Lands  staff.  Forest 
Service.  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090  (202)  205- 
1248. 

Dated:  July  13, 1993. 

J.  Lamar  Beasley, 

Acting  Chief. 

Establishment  of  the  Gory  Hole  Cave 
Purchase  Unit  Hoosier  National  Forest, 
Lawrence  County,  Indiana 

Pursuant  to  the  Secretary  of 
Agriculture’s  authority  xmder  the  Act  of 
March  1, 1911,  as  amended,  the  Gory 
Hole  Cave  Purchase  Unit  is  being 
established  and  is  described  as  follows: 

T.  4  N.,  R.  2  W..  2nd  Principal  Meridian 
Section  24:  The  West  Half  of  the  Northwest 
Quarter  of  the  Northwest  Quarter 
Containing  20  acres,  more  or  less.  The 
lands  are  adjacent  to  the  Hoosier  National 
Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1, 
1911,  as  amended. 

Dated:  June  28, 1993. 

Mike  Espy, 

Secretary  of  Apiculture. 

IFR  Doc.  93-17502  Filed  7-22-93;  8:45  am) 
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Establishment  of  Nekoosa  Purchase 
Unit 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  establishment  of 
Nekoosa  Purchase  Unit. 

SUMMARY:  On  June  28, 1993,  the 
Secretary  of  Agriculture  crated  the 


Nekoosa  Purchase  Unit.  This  purchase 
unit  comprises  674  acres,  more  or  less, 
within  Baker  and  Columbia  Counties. 
Florida.  A  copy  of  the  Secretary’s 
establishment  document  which  includes 
the  legal  description  of  the  lands  within 
the  purchase  unit  appears  at  the  end  of 
this  notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  purchase  unit  was  June  28. 1993. 
ADDRESSES:  A  copy  of  the  map  showing 
the  purchase  unit  is  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service. 
Auditor’s  Building,  201 14th  Street. 

SW..  Washington.  DC  20090-6090. 

FOR  FURTHER  mFORMATION  CONTACT: 

Ralph  Bauman,  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090  (202)  205- 
1248. 

Dated  July  13, 1993. 

J.  Lamar  Beasley, 

Acting  Chief. 

Establishment  of  the  Nekoosa  Purchase 
Unit  Baker  and  Columbia  Counties, 
Florida 

Pursuant  to  the  Secretary  of 
Agriculture’s  authority  under  the  Act  of 
March  1, 1911,  as  amended,  the 
Nekoosa  Purchase  Unit  is  being 
established  and  is  described  as  follows: 

A  tract  of  land  lying  in  Township  3 
South.  Ranges  17  and  18  East. 
Tallahassee  Meridian,  Columbia 
County,  Florida,  more  particularly 
described  as: 

T3S,R17E 

Section  34:  That  part  lying  north  of  the 
Seaboard  Coast  Line  Railroad; 

Section  35:  That  part  lying  north  of  the 
Seaboard  Coast  Line  Railroad; 

Section  36:  That  part  lying  north  of  U.S. 
Highway  90; 

T3S.R18E 

Section  31:  That  part  of  the  NW'A  and  of 
the  SW'/i  of  the  NE'/i  lying  north  of  U.S. 
Highway  90; 

Containing  611  acres,  more  or  less. 

Also  a  tract  of  land  lying  in  Township 
3  South,  Range  19  East,  Tallahassee 
Meridian,  Baker  County,  Florida,  more 
particularly  described  as: 

T3S.R19E 

Section  27:  That  p>art  of  the  NWV4  and  of 
the  NWV4  of  the  NEV4  lying  north  of  the 
Seaboard  Coastline  Railroad; 

Containing  63  acres,  more  or  less. 

Containing  in  the  aggregate  674  acres, 
more  or  less,  and  being  adjacent  to  the 
Osceola  National  Forest. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  March  1. 
1911,  as  amended. 
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Dated;  June  28, 1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

|FR  Doc.  93-17507  Filed  7-22-93;  8:45  amj 
BtLUNO  CODE  MIO-II-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Marine  ManMnais;  Permits 

AGENCY:  National  Marine  Firiieriea 
Service  NOAA,  Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  No.  868. 

SUMMARY:  On  June  4. 1993»  notice  was 
published  in  the  Federal  Register  (58 
FR  31693J  that  a  request  for  a  scientific 
research  permit  to  take  marine 
mammals  had  been  submitted'by  Mr. 
Norihisa  Baba,^  Fur  Seal  Section^ 

Nation^  Resetfch  bstitution  of  Far 
Seas:  Fisheries,  Fisheries  Agency  of 
Japan,  5-7—1  Oridoy  ^mizu,  Shizuoka. 
424  J^an.  This  request  was  to  take  her 
seals  iCcMotbinus  ursinus]  during  1993- 
1995  as  follows:  (Ij  A  maximum  of  30 
females  and  20  males  per  year  during 
1993  and  1994  will  be  captured,  flipper 
tagged  with  cattle  tag5  ancyor  mark^ 
with  hair  bleach,  and  tissue  or  skin 
samples  from  hind  flipper  digits  will  be 
collected:  (21  a  maximum  of  30  pups  per 
year  during  1994  and  1995  will  be 
captured,  marked  wfih  bleach  or  hair 
shearing,  and  tissue  samples  will  be 
collected  from  their  placenta,  navel,  or 
skin  of  the  hind  flipper;  (3)  an  annual 
maximum  of  150  a^H  f^ales,  450 
males,  and  750  pups  may  be  taken  by 
disturbance  during  the  above  activities; 
and  (4)  one  accidental  mortality  per  year 
of  any  age  or  sex  may  result 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices; 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Hi^way,  room  7324.  Silver  Spring.  MD 
20910  (301/713-228^  and 

Director.  Alaska  Region.  NMFS> 
Federal  Annex,  9109  Mendenhall  Mall 
Road,  suite  6.  Juneau,  AK  99802  (907/ 
58&-72211. 

SUPPLEMENTARY  INFORMAROM:  Notice  is 
hereby  ^ven  that  on  July  19. 1993,  as 
authorixad  by  tba  Maxine  Mamm^ 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  ctseq.JydwRegulations 
Governing  the  Tmdng  and  Importing  of 
Marine  Manunais  (50  CFRpart  216k  tbs 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq.),  and  the  fur  ae^ 
regulations  (50  CTO  part  215k  NMFS 


issued  the  requested  permit  lor  the 
above  activities  subject  to  specif 
conditions  set  forth  thmein. 

Dated;  Jtdy  19  1999. 

Heriiert  W.  KaaEoBui, 

Deputy  Director,  Office  of  Protected 
Resources,  NationaHttarine  Fisheries  Service. 
IFR  Doc.  93-12531  Filed  7-22-93;  8;45  »] 
BiujNO  coeesstszMi. 


National  Institute  ot  Standards  and 
Tachnology 

Malcolm  Baidrige  National  Qualtty 
Awanf  a  Panel  of  Judges;  MeMing 

AGENCY:  N^hnnd  Institute  of  Standmds 
and  Technology,  Department  of 
Qnnmeice. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  totbe  Federal 
Advisory  Cmnmittee  AcL  5  USdC.  af^. 

2,  notice  is  har^y  ^ven  that  there  will 
be  a  closed  meeting  of  the  Panel  of 
Judges  of  the  Mriralan  Baidrige  Narioaal 
Chialiky  Award  from  Tuesday,  August 

10. 1993,  through  Wednesday.  August 

11. 1993.  The  Panel  of  Judges  is 
composed  of  nine  meinbers  prominent 
in  the  field  of  quality  management  »id 
are  appointed  by  the  Director  of  the 
National  Institute  of  Standards  and 
Technology.  The  purpose  of  this 
meeting  is  to  review  the  1993  Award 
applications  and  to  select  applications 
to  be  considered  in  the  site  visit  stage 
of  the  evaluation.  The  appfications 
under  review  contain  trade  secrets  and 
proprietary  commercial  information 
submitted  to  the  Government  in 
confidence. 

DATES:  The  meeting  will  convene 
August  10, 1993,  at  8  a.m.  and  adjourn 
at  approximately  4  p.m.  On  August  It, 
1993.  The  entire  meeting  will  be  dosed. 
ADDRESSES:  The  meeting  will  be  hdd  in 
AdmioistratioB  Building,  at  the  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  Maryland  20899. 

FOR  FUmMER  INFORMATION  CONTACT:  Dr. 
Curt  W.  Reimann,  Director  for  (Quality 
Programs.  National  Institute  of 
Standards  and  Technology, 
Gaitheisbuig.  Maryland  20699, 
telephone  number  (301)  975-2036. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  Gensrai 
Counsel,  formally  determined  on  M»ch 
27, 1992,  that  the  meeting  of  the  Pfeanl 
of  Judges  will  be  closed  pwsuant  fu 
section  10(d)  of  the  Fedmal  Advisory 
Committee  Act,  5  U.S.C.  app.  2.  as 
amended  by  sectimi  5(c)  of  the 
Government  in  the  Sunsbine  Act.  Public 
Law  94-409.  The  meeting,  vdiich 


involves  crxamination  ef  records  and 
discussion  of  Award  applicant  data, 
may  be  closed  to  the  pt^ic  in 
accordance  witik  section  552b(c)(4)  of 
title  5.  United  Status  Code;,  siace  the 
meeting  is  likely  to  disclose  trade 
secrets  md  commarciel  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential. 

Dated  July  19. 1903. 

Arati  Prabhakar, 

Director. 

IFR  Doc.  93--17540  Fifed  7-22-93;  8;45  amf 
BtLUNO  CODE  3S1S-1S-N 


National  Technical  Information  Senrica 

NTtS  Advisory  Board;  Meeting 

AGENCY;  National  Technical  Iiriorraarion 
ServicSv Technology  Administration. 
E)epartment  of  Commerce. 

ACnONc  Notice  of  open  meeting. 

SUMMARY;  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app 
2,  notice  is  herday  given  tiut  dw 
National  Technical  Information  Service 
Advisory  Board  will  meet  Thursday. 
Septem^  9. 1993,  from  9  a.m.  to  3:30 
p.m.  and  on  Friday,  September  10, 1993, 
from  9  a.m.  to  2  p.m.  The  NTIS 
Advisory  Board  is  composed  of  five 
members  appointed  by  The  Secretary  of 
Commerce  who  are  eminent  in  such 
fields  as  information  resources 
managemmri.  infoimatioa  tachntdogy, 
and  library  and  infbnnation  services. 
The  purpose  of  this  meeting  is  to  review 
and  malm  cecommendatioas  regu ding 
general  policies  and  operations  of  NTIS. 
The  agenda  will  include  presentations 
on  NTIS  modemizstion,  a  review  of 
fiscal  data,  an  update  on  the 
implementation  of  the  American 
Technology  Preeminence  Act  of  1991, 
and  a  review  of  the  progress  with 
FedWorld™.  The  NTTS  Advisory  Board 
was  established  by  statute  (Pub.  L.  109- 
519)  on  October  14, 1988,  and  raoeived 
its  charter  on  September  15, 1989. 
DATES:  The  meeting  wilt  convene 
September  9. 1993,  at  9  a.m.  and  will 
adjourn  at  3:30  p.m.  on  Septamber  10, 
1993. 

ADDRESSES:  The  meeting  will  be  held  in 
room  1412,  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
14th  Street  and  Constitution  Avenue. 
NW..  WashingJON.  DC  20230. 

PtMkIC  FMVnciPAnOik  llto  meeting 
be  open  topeblae  participetian. 
Approxknately  tb^y  minutae  each  dey 
wkl  beael  aside  for  oral  coairaents  or 
questions  w  indicated  in  the  agenda: 
Seats  win  beavailaUe  IbrthnpabHc 
and  for  the  media.  Seals  wtif  Iw 
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available  on  a  first-come,  first-served 
basis.  Any  member  of  the  public  may 
submit  written  comments  concerning 
the  Board's  affairs  at  any  time  before 
and  after  the  meeting.  Copies  of  the 
minutes  of  the  meeting  will  be  available 
within  thirty  days  from  the  address 
given  below. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Barbara  Hull,  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161. 
Telephone:  703-487-4612;  by  Fax  703- 
487-4093. 

Dated:  July  19, 1993. 

Ronald  E.  Lawson, 

Acting  Dinctor. 

IFR  Doc  93-17544  Filed  7-22-93;  8:45  am) 

MLUNQ  COOC  1S10-0«-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProcurwnRnt  Utl  Additions  and 
Delations 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

action:  Additions  to  and  Deletions  from 
Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit  ^ 
agendes  employing  persons  who  are  * 
bund  or  have  other  severe  disabilities, 
and  deletes  firom  the  Procurement  List 
commodities  previously  furnished  by 
such  agendes. 

EFFECTIVE  DATE:  August  23, 1993. 
ADDRESSES:  Committee  forjhirchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jeffiarson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUFFLEMENTARY  SIFORMATION:  On  April 
9,  May  14  and  28. 1993,  the  Committee 
for  Piuchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (58  FR 18377, 28564  and  31016) 
of  proposed  additions  to  and  deletions 
from  the  Procurement  Ust: 

AdditMMis 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 

aualified  nonprofit  agendes  to  provide 
le  commodity  and  services,  fair  market 
price,  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
conunodity  and  services  listed  below 


are  suitable  for  procurement  by  the 
Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impad  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contradors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Ad  (41  U.S.C  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  Procurement  List: 

Commodity 

Sleeve,  Protective,  Radioactive 
8415-01-204-2668 

Services 

Document  Processing,  OfRce  of 
Transportation  Audits,  18th  ft  F  Streets, 
NW.,  Washington,  DC 
Food  Service  Attendant,  Marine  Corps  Air 
Station,  Cherry  Point,  North  Carolina. 

This  action  does  not  affed  current 
contracts  awarded  prior  to  the  effedive 
date  of  this  addition  or  options 
exerdsed  under  those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
imder  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Commodities 
Screwdriver,  Cross  Tip 
S120-0Q-82D-2995 
5120-00-060-2004 
5120-00-224-7370 
5120-00-227-7293 
5120-00-542-3438 
5120-00-224-7375 
Screwdriver  Set.  CrcMS  Tip 
5120-00-357-7175 
5120-00-580-0334 
Screwdriver,  Flat  Tip 


5120-00-287-2504 
5120-00-278-1267 
5120-00-288-7803 
5120-00-278-1270 
5120-00-227-7356 
5120-00-596-8502 
5120-00-062-0813 
5120-00-293-3311 
5120-00-293-0315 
5120-00-227-7377 
5120-00-236-2140 
Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  93-17577  Filed  7-22-93;  8:45  am) 

aaAJNQ  COOC  M2o-a»-p 


Procurement  Uet  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to  and 
deletion  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  a  commodity  previously 
furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  August  23. 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  ^  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 
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2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procvirement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Prociuement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center  and  Area  Maintenance  Support 
Area  32,  Van  Nuys,  California 

Nonprofit  Agency:  Lincoln  Training  Center 
and  Rehabilitation  Workshop,  South  El 
Monte,  California 

Janitorial/Custodial,  Department  of  Energy, 
Child  Development  Center,  Germantown, 
Maryland 

Nonprofit  Agency:  Montgomery  County 
Association  Retarded  Citizens,  Inc., 
Rockville,  Maryland 
Janitorial/Custodial,  Defense  National 

Stockpile  Depot,  Binghamton,  New  York, 

Nonprofit  Agency:  Sheltered  Workshop  for 
the  Disabled,  Inc.,  Binghamton,  New 
York 

Operation  of  the  Postal  Service  Center, 
Building  C,  Room  206,  Offutt  Air  Force 
Base,  Nebraska 

Nonprofit  Agency:  Goodwill  Industries, 
Inc.,  Omaha,  Nebraksa 

Deletion 

It  is  proposed  to  delete  the  following 
commodity  firom  the  Procurement  List: 

Cake  Mix 

8920-01-250-6360 
Beverly  L.  Milkman, 

Executive  Director 

[FR  Doc.  93-17578  Filed  7-22-93;  8:45  am] 

BlUiNQ  CODE  M20-3S-P 


Procurwnont  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 


COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  23, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703J  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  Im  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  It  is  proposed  to  add  the 
following  commodities  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  list^: 

Cap,  Combat,  Camouflage 
8415-01-084-1683 
8415-01-084-1684 
8415-01-084-1685 
8415-01-084-1686 
8415-01-084-1687 
8415-01-084-1688 
8415-01-134-3175 
8415-01-134-3176 
8415-01-134-3177 
8415-01-134-3178 
8415-01-134-3179 
8415-01-134-3180 
(450,000  annually) 

Nonprofit  Agencies: 

Southeastern  Kentucky  Rehabilitation 
Industries,  Inc.,  Corbin,  Kentucky 


Goodwill  Industries  of  Central  Florida, 
Orlando,  Florida 
Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  93-17579  Filed  7-22-93;  8:45  am) 
BIUMO  CODE  M2a-SS-e 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Marcantlla  Exchange  Optiona 
on  French  Franc  Futuraa  Cmtracta, 
Rolling  Spot  French  Franc  Futuraa 
Contracta  and  Optiona  on  Rolling  Spot 
French  Franc  Futures  Contracta 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  options  on  French  franc 
futures  contracts,  rolling  spot  French 
franc  futures  contracts,  and  options  on 
rolling  spot  French  fi^c  futures 
contracts.  The  Director  of  the  Division 
of  Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  the  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  August  23, 1993. 

ADDRESSES:  InterestecT persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
French  fi^c  futures  option,  or  the  CME 
rolling  spot  French  franc  futures  and 
options  on  rolling  spot  French  fienc 
futures  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303, 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 


395; 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  Jul>  23,  1993  /  Notices 


28 


obtained  throng  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C 
552)  and  the  Commission’s  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  sudi  materials  ^ould  be  made 
to  the  FOI,  Privacy  and  Sundiine  Act 
Compliance  Staff  of  the  Office  of  the 
SecreUriat  at  the  Commission's 
headquarters  in  accordance  writh  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb.  Secretary.  Conunodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  2058  i  by 
the  specified  date. 

Issued  in  Washington,  DC,  on  July  lU, 

1993. 

GsraMaCey. 

Director. 

(FR  Doc  93-17541  Piled  7-22-93;  8:4.5  am] 
BauNQ  eooc  aai-et-M 


DEPARTMENT  OF  DEFENSE 

Publie  Information  CoNecIton 
RequIramanI  Submitted  to  OMB  for 
Ravlaw 

agency:  DoD. 

ACTKM:  Notice.  • 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Police  Record 
Check,  DD  Form  369,  OMB  Control 
No.  0704-0007 
Type  of  Bequest:  Revision 
Number  of  Respondents:  125,000 
Responses  Per  Respondent:  1 
Annual  Responses:  125,000 
Average  Burden  Per  Response:  27 
minutes  * 

Annual  Burden  Hours;  56,250 
Needs  and  Uses:  In  accordance  with  10 
U.S.C  504,  505,  and  520(a). 
applicants  fm  enlistment  must  be 
screened  to  identify  any  discreditable 
involvement  with  police  or  other  law 
enforcement  agencies.  This 


information  collection  is  used  to 
identify  persons  who  may  be 
undesirrole  for  military  service.  The 
DD  Form  369,  “Police  Record  Check;’’ 
is  forwarded  to  law  enforcement 
agencies  to  determine  if  an  applicant 
has  a  record. 

Affected  Public:  Individuals  or 
hous^olds;  State  or  local 
governments 
Frequency:  On  occasion 
Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit 
OMB  Desk  Officer.  Mr.  Edward  C 
Springer 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoO,  room  3235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DoD  Clearance  Officer.  Mr.  William  P. 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefierson  Davis  Highway,  suite  1204, 
Arlington.  VA  22202-4302. 

Detad.  July  19. 1993. 

LJtL  lymuB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc  93-17475  Filed  7-22-93;  8:45  am] 
BiUJNO  CODE  SOOS-04-M 


DEPARTMENT  OF  ENERGY 

Reviaod  Notica  of  Intent  to  Prepare  a 
Programmatic  Environmental  Impact 
Statement  for  Reconfiguration  of  the 
Nuclear  Weapone  Complex 

AGENCY:  Department  of  Energy. 

ACTION:  Revised  notice  of  intent  (NOI)  to 
prepare  a  Programmatic  Environmental 
Impact  Statement  for  reconfiguration  of 
the  nuclear  weapons  complex. 

SUMMARY:  Since  February  1991,  when 
the  Department  of  Energy  (DOE) 
originally  announced  its  intent  to 
prepare  a  Programmatic  Environmental 
Impact  Statement  (PEIS)  for 
reconfiguring  the  nuclear  weapons 
complex  (56  FR  5590),  the  nuclear 
weapons  stockpile  has  been 
significantly  reduced.  To  illustrate  the 
magnitude  of  the  stockpile  reductions, 
the  nation  is  presently  in  the  process  of 
reducing  its  nuclear  weapons  stockpile 
to  approximately  25  percent  of  levels 
planned  as  recently  as  five  years  ago. 
These  reductions  have  prompted  a  fresh 
look  at,  and  reevaluation  by  the 
Department  of,  its  earlier 
Reconfiguration  proposal,  to  ensure  that 


the  effects  of  the  historic  events  which  j 

ended  the  Cold  War  are  taken  into  | 

account  in  determining  the  appropriate  | 

configuration  of  the  nation’s  future  | 

nuclear  weapons  complex.  As  a  result,  | 

and  pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  ] 

(NEPA)  of  1969,  as  amended  (42  U.S.C.  j 

4321  et  seq.)  and  the  Council  on  j 

Environmental  Quality  (CEQ)  \ 

regulations  (40  CFR  parts  1500-1508),  j 

the  DOE  is  issuing  this  revised  notice  of  | 
intent  (NOI)  to  prepare  a  PEIS  for  | 

reconfi^rine  its  weapons  complex.  i 

Beseo  on  the  reevaiuation,  the  j 

Department  is  proposing  dianges  in  the  < 

scope  of  the  Reconfiguration  PEIS,  most 
notably; 

(1)  Addition  of  consolidated  long¬ 
term  storage  facilities  for  plutonium  and 
highly  enriched  uranium  which  will  or 
may  be  needed  in  the  future  to  fulfill 
national  security  requirements; 

(2)  Addition  of  consolidation  of 
functions  involving  like  materials, 
including  the  option  of  int^rating 
certain  research,  development  and 
testing  (RD&T)  fonctions  with  the 
storage  and  processing  functions; 

(3)  Addition  of  the  Nevada  Test  Site 
(NTS)  in  Nevada  and  deletion  of  the 
Hanford  Site  in  Washington  as  potential 
sites  for  future  weapons  complex 
facilities:  and 

(4)  Changes  in  the  no-action 
alternative  as  a  result  of  recently 
announced  mission  changes  at  weapon 
complex  sites,  including  transferring  the 
Rocky  Flats  Plant  to  a  cleanup  mission 
and  placing  the  K-Reactor  at  the 
Savannah  River  Site  in  cold  standby. 

These  proposed  changes  in  the  PEIS 
scope  refiect  the  fact  that  the  future 
nuclear  weapons  complex  can  be  even 
smaller  and  more  integrated  than 
previously  envisioned  in  the  original 
NOI.  The  changes  also  reflect  the 
increased  importance  associated  with 
stewardship  of  existing  special  nuclear 
materials  that  will  or  may  be  used  in  the 
future  to  meet  national  security 
retirements. 

On  a  related  matter,  prior  to  the 
issuance  of  the  original  NOI,  the 
Department  had  announced  the 
preparation  of  two  programmatic 
environmental  impact  statements,  one 
concerning  the  reconfiguration  of  the 
nuclear  weapons  complex,  and  the 
second  dealing  with  alternative 
strategies  and  policies  for  conducting 
the  Department’s  environmental 
restoration  and  waste  management 
program.  The  Department  detennined  at 
that  time  that  these  two  programs  were 
not  so  connected  as  to  require  a  single 
environmental  impact  statement.  While 
the  Department  is  proceeding  with  this 
revised  Notice  of  Intent  for  the 
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Reconfiguration  Programmatic 
Environmental  Impact  Statement,  it  will 
also  be  reviewing  this  initial 
determination  in  light  of  the  changed 
circumstances  described  in  this  Notice. 

To  ensure  that  the  public’s  concerns 
and  views  are  fully  considered,  DOE  is 
affording  the  public  an  opportimity  to 
comment  on  ^e  proposed  scope  of  the 
Reconfiguration  PEIS,  and  on  whether  it 
should  be  combined  with  the  PEIS  on 
the  environmental  restoration  and  waste 
management  program. 

DfTES:  Written  comments  on  the 
proposed  scope  of  the  nuclear  weapons 
complex  PEIS  are  invited  from  the 
public.  To  ensure  consideration  in 
preparation  of  the  PEIS,  comments  must 
be  postmarked  by  October  29, 1993.  Late 
comments  will  faie  considered  to  the 
extent  practicable. 

DOE  will  hold  public  scoping 
meetings  beginning  in  September,  1993 
to  receive  oral  comments  near  all  sites 
proposed  to  be  analyzed  in  the  PEIS. 
These  are:  Hanford  Site,  Idaho 
Engineering  Laboratory,  Los  Alamos 
National  Laboratory,  Lawrence 
Livermore  National  Laboratory,  Nevada 
Test  Site.  Oak  Ridge  Reservation,  Pantex 
Plant,  Rocky  Flats  Plant,  and  the 
Savannah  River  Site.  A  meeting  will 
also  be  held  in  Washington.  DC.  DOE 
will  annoimce  the  location,  date  and 
time  for  these  public  meetings  in  a 
subsequent  Federal  Register  Notice,  and 
in  appropriate  local  media.  The 
announcement  of  the  meetings  will  be  at 
least  15  days  prior  to  any  meetings.  The 
public  meetings  will  provide  the  public 
with  an  opportunity  to  present  formal 
oral  comments  and/or  written 
statements,  as  well  as  an  opportunity  to 
engage  in  more  informal  conversations 
regaling  the  reconfiguration  program 
with  DOE  representatives.  Additional 
details  regarding  the  public  meetings 
will  be  provided  in  the  announcements 
to  be  published  prior  to  the  meetings. 
Following  this  additional  scoping 
period,  the  Department  will  issue  a 
revised  PEIS  Implementation  Plan. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  PEIS,  requests  for  further 
information  on  the  DOE  nuclear 
weapons  complex  reconfigiiration 
program,  requests  for  copies  of  the 
revised  Reconfiguration  PEIS 
Implementation  Plan  (when  available), 
and  requests  for  copies  of  the  PEIS  or 
PEIS  Executive  Summary  (when 
available)  should  be  sent  to:  Howard 
Canter,  Deputy  Assistemt  Secretary. 
Office  of  Weapons  Complex 
Reconfiguration,  U.S.  Department  of 
Energy,  P.O.  Box  3417,  Alexandria.  VA 
22302,  (202)  586-1300. 


FOR  FURTHER  INFORIIATKM  CONTACT:  For 
general  information  on  the  DOE  NEPA 
review  process,  please  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 

SW..  Washington,  DC  20585,  (202)  586- 
4600  or  l-(800)-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

Although  the  national  security  picture 
for  the  United  States  has  chang^ 
dramatically,  a  safe,  secure,  reliable,  and 
effective  nuclear  deterrent  is  central  to 
the  security  of  the  United  States,  and 
will  remain  so  for  the  foreseeable  future.  > 
Therefore,  as  long  as  the  nation  relies  on 
a  nuclear  deterrent,  it  is  necessary  to 
maintain  a  nuclear  weapons  complex 
that  is  fully  capable  of  supporting  the 
nuclear  deterrent  by  performing 
surveillance,  evaluation,  and 
maintenance  of  both  the  current  and 
future  nuclear  weapons  stockpile.  The 
complex  must  also  be  capable  of 
resuming  new  warhead  production  if 
the  President  authorizes  the  Department 
to  replace  aging  weapons,  or  in  response 
to  changes  in  the  international  security 
environment. 

Nonetheless,  the  significant  stockpile 
reductions— coupled  with  budget 
reductions  which  will  not  support  a 
large,  inefficient  nuclear  weapons 
complex — dictate  that  the  future 
weapons  complex  will  undoubtedly 
look  different  in  form  and  scope  from  ^ 
the  existing  nuclear  weapons  complex. 
Given  these  realities,  the  Department 
m\ist  achieve  and  maintain  a  fully 
capable  complex  that  is  even  smaller, 
less  diverse,  and  less  expensive  to 
operate  than  that  which  was 
contemplated  at  the  time  of  the  original 
Notice  of  Intent. 

DOE  Nuclear  Weapons  Conqilex 

The  DOE  nuclear  weapons  complex  is 
organized  into  three  functional 
elements:  (1)  Nuclear  Materials  Storage, 
Processing  and  Component  Fabrication; 
(2)  Nonnuclear  Manufacturing;  and  (3) 
Research,  Development  and  Testing 
(RD&T).  When  the  original  NOI  was 
announced,  the  complex  consisted  of  13 
major  facilities  located  in  12  states.  Due 
to  recently  annoimced  mission  changes, 
some  functions  that  were  previously 
performed  at  particular  sites  will  no 
longer  be  performed  at  those  sites. 
Therefore,  the  ciurently  functioning 
nuclear  weapons  complex  is  different 
from  that  identified  in  the  original  NOI. 
A  description  of  the  nuclear  weapons 
capabilities  at  the  sites  to  be  included  in 
the  PEIS  analysis  which  support  the 
nuclear  and  RD&T  functional  elements 


of  the  weapons  complex  is  provided  in 
Table  1.  The  environmental  analysis  of 
the  proposed  action  and  alternatives  for 
consolidation  of  the  nonnuclear 
functional  element  of  the  complex  is 
documented  in  the  separate  Nonnuclear 
Consolidation  Environmental 
Assessment  Qune.  1993).  A  proposed 
Finding  of  No  Significant  Impact,  based 
upon  this  environmental  assessment, 
was  published  in  the  Federal  Register 
for  public  review  and  comment  on  July 
8, 1993,  (58  FR  36658). 

TaUe  1. — Current  Nuclear  Weapons 
Complex  Sites  > 

Functional  Element:  Nuclear  Materials 
Storage,  Processing  and  Component 
Fabrication  Sites 

Pcmtex  Plant  (Amarillo,  Texas) — 
Provides  support,  including 
surveillance  and  maintenance,  of  the 
enduring  nuclear  weapons  stockpile; 
dismantles  nuclear  weapons  returned 
from  the  stockpile;  produces  chemical 
high  explosive  components;  assembles, 
if  required,  nuclear  weapons;  provides 
interim  storage  for  plutonium  pits; 
conducts  research,  development  and 
testing  (RD&T)  of  high  explosives  and 
high  explosive  components. 

Savannah  River  Site  (Aiken.  South 
Carolina) — ^Provides  support  for  the 
enduring  nuclear  weapons  stockpile 
including  tritium  processing  and 
recycling  operations,  and  tritium 
reservoir  loading;  provides  interim 
storage  for  plutonium. 

Y-12  Plant  (Oak  Ridge,  Tennessee)— 
Provides  support  for  the  enduring 
nuclear  weapons  stockpile  incluffing 
stockpile  evaluation,  and  limited 
fabrication  capability  for  uranium  and 
lithium  weapons  components;  recovers 
and  processes  uranium  and  lithium 
materials  from  retired  weapons; 
provides  interim  storage  for  uranium 
and  lithium. 

Rocky  Flats  Plant  (Golden, 
Colorado)— Currently  in  transition  from 
a  predominantly  nuclear  weapons 
production  mission  to  an  environmental 
restoration,  cleanup,  and  waste 
management  mission;  provides  interim 
storage  for  plutonium. 


>  Sites  included  in  this  table  are  only  those  that 
deal  predominantly  with  nuclear  materials  or 
nuclear  components.  Four  of  the  sites  listed  in  the 
origiiud  NOI,  i.e.  Mound,  Pinellas,  Kansas  City  and 
Sandia  National  Laboratory,  are  not  included  in  the 
table  because  analyses  of  hmctions  involving  these 
sites  were  included  in  the  Nonnuclear 
Consolidation  Environmental  Assessment.  In 
addition,  the  Idaho  National  Engineering  Laboratory 
is  not  included  because,  since  the  publicaticm  of  the 
original  NOI,  it  has  ceased  the  chemical  processing 
of  naval  reactor  spent  fuel  to  recover  enriched 
uranium. 
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Hanford  Site  (Ridiiand, 

Washington)— i^videa  interim  storage 
for  plutonium. 

Functional  Element:  Weapons  Research, 
Development  and  Testing  Sites 
Lawrence  Livermore  National 
Laboratory  (Livermore,  California) — 
Conducts  research  and  development  of 
nuclear  warheads;  designs  and  tests 
advanced  technology  concepts; 
maintains  weapons  des^  program. 

Los  Alamos  National  Laboratory  (Los 
Alamos,  New  Mexico) — Provides 
reseaitdi  and  developmmit  of  nuclear 
warheads;  designs  and  tests  advanced 
technology  concepts:  maintains 
weapons  design  program;  prowdes 
limited  fabrication  capability  for 
plutonium  components;  and  provides 
interim  storage  for  plutonium. 

Nevada  Test  Site  (Las  Vegas. 

Nevada) — Conducts  underground 
nuclear  testing. 

Recoafigoration  PEIS  Histoiy 
On  February  11, 1991,  the  DOE 
published  the  original  NOT  to  prepare  a 
PEIS  for  the  Reconfiguration  of  the 
Nuclear  Weapons  Complex  (56  FR 
5590).  DOE  proposed  to  develop  a 
comprehensive  strategy  to  accomplish 
the  goal  of  creating  a  smaller,  less 
diverse,  less  costly  nuclear  weapons 
complex.  At  that  time,  DOE  announced 
that  the  Reconfiguration  PEIS  would 
analyze  the  environmental 
consequences  of  alternative  long-term 
reconfiguration  strategies  for  the  DOE 
nuclear  weapons  (XHnplex,  envisioned 
to  be  in  place  early  in  the  Zlst  century 
(“Complex  21”),  weigh  these 
against  the  consequences  of  maintaining 
the  existing  configuration. 

In  that  NOl,  two  reconfiguration 
options  were  proposed:  (1)  Relocating 
the  nuclear  weapons  fimctioos  then 
performed  at  the  Rocky  Flats  Plant 
(RFP)  (Golden,  Colorado)  to  anotbw  site; 
and  (2)  co-locating  nuclear  materials 
production  and  manufacturing 
functions  assigned  to  Y-12  (C^  Ridge, 
Tennessee)  and/or  Pantex  (Amarillo, 
Texas)  with  the  relocated  RFP  functions. 
DOE  envisioned  that  the  reconfigured 
weapons  complex  would  consist  of 
stand-alone  focilities  for  processing  and 
fabricating  plutonium  and  uranium/ 
lithium  components,  as  well  as  a  facility 
to  conduct  weapons  assembly/ 
disassembly/high  explosives  activities. 
The  candidate  sites  considered  for  the 
relocation  of  these  functions  under 
either  option  were  the  Hanford  Site 
(Richland.  Washington),  Idaho  National 
Engineering  Laboratory  (Idaho  Falls, 
Idaho),  Sevaimah  River  Site  (Aiken, 
South  Carolina),  Oak  Ridge  Reservation 
(Oak  Ridge,  Tennessee),  and  Pantex  Site 


(Amarillo,  Texas).  Additionally,  the 
PEIS  was  to  include  an  analysis  of 
alternatives  for  consolidating 
nonnuclear  manufacturing  activities, 
and  consolidating  some  research. 
developmenU  and  testing  (RD&T) 
functions  currently  performed  at  Los 
Alamos  National  Laboratory  (LANL), 
Lawrence  Livermore  National 
Laboratory  (LLNL),  and  Sandia  National 
Laboratory  (SNL). 

At  the  time  of  that  NOL  developing  a 
new  source  of  tritium  was  of  such 
urgency  that  decisions  concerning  the 
new  pi^uction  reactor  (NPR)  were 
believed  to  be  needed  in  advance  of 
decisions  regarding  the  remainder  of  the 
complex.  Therefore,  the  Reconfiguration 
PEIS  was  separate  from  the  EIS  then 
being  prepared  for  the  NPR  program  to 
supply  tritium. 

Tnrough  a  public  scoping  process, 
which  included  IS  public  scoping 
meetings  from  March  to  August  1991, 
DOE  solicited  comments  on  its 
reconfiguration  proposal.  The  ptirpose 
of  the  scoping  meetings  was  to  receive 
public  comments  to  assist  DOE  in 
preparing  an  Implementation  Plan  (IP) 
describing  the  scope  of  the  PEIS, 
including  the  alternatives  to  be 
analyzed,  and  a  schedule  for 
completion.  The  public  comment  period 
ended  on  Septemoer  30, 1991. 

On  September  27. 1991,  President 
Bush  announced  an  initiative  to  reduce 
the  Nation’s  nuclear  weapons  stockpile. 
In  response  to  this  initiative,  the 
Department  announced  on  November  1, 
1991,  that  it  would  delay  decisions  on 
the  new  production  reactor  technology 
and  site  and  include  the  environmental 
analysis  for  a  new  tritium  production 
source  in  the  Reconfiguration  PEIS.  In 
light  of  the  significantly  reduced 
stockpile,  this  addition  to  the 
Reconfiguration  PEIS  resulted  in  the 
need  to  evaluate  the  impacts  of  "down¬ 
sized”  reactors,  reevaluate  alternative 
technologies  such  as  accelerators,  and  to 
reevaluate  the  original  reactor  siting 
alternatives.  On  November  29, 1991, 
DCXI  publi^ed  a  notice  of  opportunity 
for  public  comment,  incorporating  the 
NPR  environmental  analysis  into  the 
Reconfiguration  PEIS  (56  FR  60985). 
This  public  comment  period  ended  on 
January  6, 1992. 

The  Septraib^  1991  arms  reduction 
initiative  also  provided  DOE  with  the 
opportunity  to  accelerate  the 
nonnuclear  amsolidation  effort  in  the 
weapons  complex  without  impacting 
natkmal  defmise  or  the  remainder  of  the 
Reconfiguration  program.  Tlrarefore,  in 
December  1991.  the  Department 
annouiKed  a  proposal  to  accelerate 
noiuiuclear  consolidation,  and  on 
January  27. 1992,  DCME  published  a 


notice  of  its  plans  to  prepare  a  separate 
environmental  assessment  (EA)  for 
nonnuclear  consolidation  vrithin  the 
nuclear  weapons  complex  (57  FR  3046). 
FurthM-  reductions  in  the  stockpile  and 
a  cessation  of  production  of  new 
weapons  for  the  immediate  future  were 
aiuioimced  by  President  Bush  in  his 
January  28. 1992,  State  of  the  Union 
message. 

On  February  19, 1992,  D(%  issued  an 
Implementation  Plan  (IP)  for  the 
Reconfiguration  PEIS  (DOE/EIS- 
0161  IP).  In  that  IP,  DOE  proposed 
alternatives  for  the  Reconfiguration  PEIS 
which  would  have  assessed  stand-alone 
production  facilities  for  plutonium  and 
uranium/lithium  components,  as  well  as 
weapons  assembly/disassembly 
activities.  While  smaller  in  capacity 
than  originally  envisioned  when  the 
Reconfiguration  NOl  was  announced, 
these  stand-alone  focilities  would  still 
have  supported  a  relatively  large 
stockpile. 

Since  issuing  that  IP.  an  arms 
reduction  agreement  between  the 
United  States  and  Russia  was 
announced  in  June  1992,  and  was 
signed  by  Presidents  Bush  and  Yeltsin 
in  January  1993  as  the  START  n  Treaty. 
This  agreement  caused  the  most 
significant  reductions  to  date  in  the 
planned  future  weapons  stockpiles  of 
both  nations,  and  has  provided  DC^ 
with  a  historic  opportunity  to  consider 
a  much  smaller  weapons  complex  than 
previously  envisioned.  Therefore,  in  the 
latter  part  of  1992,  the  Department 
determined  that  it  was  necessary  to 
reevaluate  the  Reconfiguration  program 
to  ensure  that  only  alternatives  which 
reflected  requirements  of  a  greatly 
downsized  nuclear  weapons  stockpile 
would  be  assessed  in  the  PEIS. 

Specifically,  the  Department  has  been 
reevaluating:  (1)  The  appropriate  sizing 
for  the  future  weapons  complex 
facilities;  (2)  the  capabilities  and 
functions  required  for  tlm  future 
complex;  (3)  the  siting  alternatives  for 
each  weapons  function  to  be  analyzed 
in  the  PEIS;  end  (4)  the  technology 
alternatives  for  new  tritium  supply 
capacaty.  This  examination  of  program 
direction  has  resulted  in  several 
important  cnnclusions,  and  certain 
departures  from  the  Department’s 
original  planning  basis.  The  overall 
proposed  changes  in  the  PEIS  scope  are 
described  below. 

Major  Reconfiguration  PEIS  Scope 
Changes 

1 .  Long-term  Storage  for  Special  Nuclear 
Materials 

Bec:ause  a  significant  number  of 
weapons  have  bemi,  and  will  continue 
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to  be,  retired  from  the  nation’s  active 
nuclear  weapons  stockpile,  the 
Department  prc^;K>ses  to  analyze  in  the 
PEIS  a  Gonsotidated  long-term  storage 
facility  for  plutonium  ai^  a 
consolidate  f^ility  for  higjily  enriched 
urtnium,  to  provide  safe,  secure,  and 
reliable  storage  for  these  national  assets. 
A  consolidated  stor^p  facility  for  each 
of  these  materials  would  avoid 
duplicative  processing  and  analytical 
laboratcay  capebilities,  prevent  multiple 
infrastructure  and  overhead  costs,  and 
preserve  the  ability  to  crmsolidate  all 
functions  involving  like  materials  at  one 
site,  as  described  below. 

Previously,  the  stockpile  reductions 
mandated  that  relatively  few  weapcms 
would  be  retired  without  replacement. 
Therefore,  wdren  the  original  NOl  and  IP 
were  prepared,  the  long-term  storage  of 
these  materials  was  not  a  contemplated 
mission  requirem^t  since  disassembled 
components  would  be  recycled  into  new 
weapons.  Presently  the  DOE  does  not 
have  a  consolidate  facility  to  store 
either  plutonium,  which  is  stmed  at 
several  differeat  sites,  or  highly 
enriched  uranium,  most  of  which  is 
stored  in  facilities  at  Oak  Ridge,  writh 
small  quantities  stored  at  several  other 
sites  in  the  complex.  Consolidated 
storage  of  plutonium  and  highly 
enriched  uranium  assets  would  be 
expected  to  improve  security  and 
accountability  associated  with  these 
materials,  reduce  life-cycle  storage 
costs,  and  eliminate  duplicative 
facilities.  There  is  no  proposal  to  store 
radioactive  wastes  at  either  the 
plutonium  stm^ge  facility  or  the 
uranium  storage  facility. 

It  is  the  Department’s  intmticm  that 
plutonium  would  be  stored  in  the 
consolidated  Icmg-term  storage  facility 
until  it  is  either  used  in  the  weapons 
program  or  another  use  or  disposition 
option  is  proposed  and  approved  in  the 
future.  It  is  expected  that  the  highly 
enriched  uranium  (HEU)  being  returned 
from  retired  weapons  will  eventually  be 
used  to  provide  for  reactors 
requiring  HEU,  such  as  those  in  the 
nation’s  nuclear  navy. 

2.  Consolidation  of  Functions  Involving 
Like  Materials 

Taking  full  advantage  of  the 
opportunity  to  restructure  and  dowmsize 
the  complex  means  that  activities 
involving  Uke  materials  must  be 
consolidated  to  the  maximum  extent 
possible.  'The  Department  considers  it 
unreasonable  to  have  plutonium 
component  fabrication  at  one  site,  and 
plutonium  storage  facilities  at  a  second 
site,  particularly  at  a  time  when  the 
Department  is  trying  to  downsize  the 
complex  and  operate  more  efficiently. 


Similar  to  the  rationale  fm  cmsolidated 
storage  facilities  described  above, 
separating  these  functions  would 
require  duplicative  processing  and 
analytical  laboratory  capability  at  each 
site,  involve  needless  transportation  of 
nuclear  material  between  sites,  and 
result  in  duplicative  infrastructures  and 
overhead  costs.  The  same  rattonale 
applies  to  uranium  storage,  {uocessing 
and  component  falmcation.  and  to 
tritium  processing  and  production. 
Therefora,  the  Department  {uoposes  that 
common  to  all  altwnatives  analyzed  in 
the  PEIS  would  be  co-location  of  all 
storage,  processing,  analytical  laboratory 
and  Plication  facilities  for  mther 
plutonium  or  uranium  at  the  same  site 
in  the  future  weapons  complex 
Similarly,  the  Department  proposes  that 
tritium  processing  and  tritium 
production  be  co-Iocated  at  a  single  site. 
Lastly,  the  Departmmit  intends  to 
analyze  the  oj^ion  of  intq^ting  some 
research,  development,  mod  testing 
(RD&T)  activities,  which  historically 
have  been  per fiumed  in  separate 
facilities  at  the  national  Ubon^ories, 
into  proposed  weapons  complex  storage 
and  processing  facilities.  'This  is 
exp^ed  to  re^t  in  maximum 
utilization  of  both  personnel  and  the 
proposed  facilities,  while  also  providing 
significant  long-term  cost  savings  by 
consolidating  facilities  which  utilize 
like  materials. 

3.  Siting  Ahematives  for  Weapons 
Functions 

Together  with  the  original  Notice  of 
Intent,  an  Invitation  for  Site  Proposals 
(Invitation)  was  published  (5fi  Fll  5595) 
which  invited  parties  outside  the  DOE 
weapons  complex  to  suggest  sites  for 
location  of  future  we^mns  complex 
activities.  Having  received  no 
expressions  of  interest  from  outside  the 
EKDE  weapons  complex  as  a  result  of  the 
Invitation,  a  Site  Evahiafion  Panel 
evaluated  five  DOE  nuclear 
manufacturing  and  production  sites 
which  met  the  minimum  qualification 
criteria  in  the  Invitation  and 
reconunended  in  "A  Report  by  the 
NWCR  Site  Evalu^on  Panel,”  (October, 
1991)  that  all  five  be  considered  furth^ 
as  potential  sites  for  future  weapons 
complex  functions.  The  minimum 
qualification  criteria  in  the  Invitation 
encompassed  land,  water,  and 
electricity  availability  as  well  as  the 
absence  of  known  unaccept^la 
environmental,  safety  and  health 
impacts  associated  with  siting, 
constructiag.  operating  mid 
decommissioning  the  facilities,  that 
could  not  be  mitigated  by  rmsonable 
measures.  Theref^.  in  the  original  IP. 
Hanford.  Oak  Ridge.  Savannah  Rivw. 


Pantex,  and  Idaho  vrere  idmitified  as 
reasrmalde  aliwnative  sites  for  the 
proposed  reconfigured  Complex  21 
facilities^  Based  upon  its  leevaluation 
the  original  proposaL  DC£  pn^jxwes  to 
add  the  Nevada  Test  Site  (NTS)  as  a 
potential  site  for  the  Complex  21 
facilities.  NTS  is  a  large,  remote  site  that 
meets  the  minimum  qualificmirm 
critMia  against  which  the  otbm  sites 
were  evaluated,  and  it  has  a  significant 
existing  infrastructure  that  could 
accommodate  one  or  more  weapons 
complex  functions. 

Aaditkmally.  the  Hanford  site  has 
been  ^iminat^  as  a  candidate  site  far 
the  future  complex  because  nuclear 
weapons  production  functions  ai  that 
site  have  been  terminated,  and  the  site 
is  dedicated  to  environmental 
restoration  and  waste  management 
activities.  The  D^iartroent  considers  it 
to  be  unreasmsabte  to  tenninate  ail 
weapons  production  misstons  from  the 
site,  spend  billions  of  dollars  in  order  to 
restore  it  for  other  uses,  and  then 
reintroduce  nuclear  weapons  program 
construction  and  operation  activities 
whidi  will  {vevent  other  uses  of  the  site 
for  the  long  torm.  'The  continued 
commitment  to  tocussing  activitias  on 
environmental  restoratiWwastn 
management  at  Hanford  is  also 
consistent  with  the  Secretary’s  recent 
reaffirmation  of  the  importance  (rf 
meeting  the  Department’s  cleanup  goals 
at  the  site. 

Regarding  new  tritium  moduction, 
the  NPR  EIS  was  intended  to  assess 
Hanford.  Savannah  River,  and  Idaho  as 
reasonable  rites.  New  tritium  supply 
would  no  longer  be  considered  at 
Hanford,  but  would  be  considered  at 
NTS.  In  addition,  given  the  much 
smaller  capacity  required  for  tritium 
production  requireraants  than  originally 
contemjdated.  the  Department  has 
concluded  that  Oak  Ridge  constitutes  a 
reasonable  alternative  site  for  a  new 
tritium  production  facility.  Further, 
there  appears  to  be  no  ba^  for 
exclusion  of  Pantex  as  a  candidate  rite 
for  a  new  tritium  producticm  fecilhy 
when  it  is  considered  a  reasonable  rite 
for  all  other  Com{dex  21  nuclear 
functions.  Ther^iffe.  the  Department 
proposes  to  add  Oak  Ridgp  and  Pantex 
to  the  list  of  candidate  sites  fm  such  a 
facility. 

4.  No  Action  Alternative 

Since  the  publication  of  the  miginal 
NOI,  thme  have  been  changes  in  ^ 
current  weapons  complex  status  quo 
that  in  turn  affect  the  PEIS  no-action 
alternative.  Some  functions  that  were 
previously  perfumed  at  particular  sites 
are  not.  or  will  shortly  no  longer  be, 
performed  in  existing  faciUtiea  at  those 
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sites,  and  some  sites  that  were 
previously  part  of  the  nuclear  weapons 
complex  eitner  have  a  new  mission  or 
a  greatly  reduced  capability.  Therefore, 
if  recmifiguration  or  modification/ 
upgrade  of  the  nuclear  weapons 
complex  were  not  to  occur,  the  complex 
would  be  limited  in  its  ability  to 
support  the  projected  future  stockpile 
through  the  first  half  of  the  21st  century, 
and  DOE  would  not  likely  be  able  to 
meet  its  Atomic  Energy  Act 
responsibilities.  More  specifically: 

(1)  The  Rocky  Flats  Plant  (RFPj  will 
transition  from  a  production  dominated 
site  to  an  environmental  restoration, 
cleanup,  and  waste  management- 
dominated  site  in  the  near  future.  The 
contingency  status  of  the  buildings 
which  could  be  used  to  manufacture 
any  required  new  plutonium 
components  will  ]m  removed.  Therefore, 
the  Department  will  no  longer  be 
capable  of  manufacturing  and 
fabricating  plutonium  components  at 
RFP; 

(2)  The  Y-12  plant  at  Oak  Ridge, 
Tennessee  will  have  reduced  capacity 
and  will  only  be  able  to  provide  support 
for  the  enduring  weapons  stockpile  and 
limited  component  fabrication 
capability.  Y-12  would  not  maintain  the 
capability  to  support  the  projected 
stockmle  requirements. 

(3)  The  K-Reactor  at  the  Savannah 
River  Site  will  be  placed  in  a  cold 
standby  position  with  no  planned 
provision  for  restart.  This  will 
effectively  eliminate  the  DOE’s  ability  to 
produce  tritium  to  support  the  projected 
stockpile  requirements.  Future  tritium 
requirements  would  be  supported  as 
long  as  possible  by  recycling  tritium 
from  weapons  returned  from  the  active 
stockpile.  At  some  point  the  nuclear 
deterrent  capability  of  the  nation  would 
either  be  lost  or  based  on  weapons 
which  would  be  significantly  difierent 
than  those  in  the  current  stodepile,  and 
which  would  not  meet  present  mission 
requirements.  Should  there  be  no 
tritium  production  capability  in  the 
United  States,  purchase  of  tritium  from 
foreign  sources  could  be  explored,  but 
such  piirchase  possibilities  would  not 
constitute  an  assured  supply  of  tritium 
for  the  long  term  and  would  thus  not 
represent  a  reasonable  PEIS  alternative. 

PEIS  Ahemative 

The  PEIS  will  assess  the 
environmental  impacts  of  alternative 
configurations  for  both  the  Nuclear 
Materials  Storage,  Processing  and 
Component  Fabrication  element  of  the 
nuclear  weapons  complex  and  some 
Research,  Dwelopment  and  Testing 
(RD&T)  elements.  In  order  to  accelerate 
the  consolidation  of  nonnuclear 


facilities  and  thereby  achieve  significant 
cost  savings  while  preserving  tei^nical 
competence  which  is  being  lost  within 
the  weapons  complex,  the 
environmental  impacts  associated  with 
consolidation  of  the  Nonnuclear 
Manufacturing  element  of  the  weapons 
complex  have  been  assessed  in  a 
separate  Environmental  Assessment.  On 
May  27, 1993,  the  Department 
announced  that  it  intended  to  finalize 
the  Environmental  Assessment  and 
publish  a  proposed  Finding  of  No 
Significant  Impact  (FONSI)  for  public 
review  and  comment.  The 
Environmental  Assessment  and  the 
proposed  FONSI  have  been  approved  by 
the  Department  and  the  proposed 
FONSI  was  published  in  the  Federal 
Register  for  public  review  and  comment 
on  July  8. 1993  (58  FR  36658). 

a.  Alternatives  for  the  Nuclear  Materials 
Storage,  Processing  and  Component 
Fabrication  Element 

The  Nuclear  Materials  Storage, 
Processing  and  Component  Fabrication 
element  of  the  weapons  complex 
encompasses  the  following  functions: 

(1)  Plutonium  (Pu):  Pu  Storage, 
Processing  and  Component  Fabrication; 

(2)  Uranium/Lithium  (U/Li): 
Uranium/Lithium  Storage.  Processing, 
and  Component  Fabrication; 

(3)  Assembly/Disassembly/High 
Explosives  (A/D/HE);  and 

(4)  Tritium  Production/Processing. 

For  each  of  these  functions,  the 

Reconfiguration  PEIS  will  assess  three 
different  types  of  alternatives:  (1) 
Constructing  and  operating  new 
facilities  at  any  of  five  alternative  sites; 
(2)  modifying/upgrading  existing 
facilities  at  existing  sites;  and  (3)  the  no¬ 
action  alternative  of  continuing  to 
operate  existing  facilities.  Each  of  these 
alternatives  is  discussed  below: 

Alternative  *1 —  Constructing  and 
Operating  New  Facilities 

For  each  of  the  four  Nuclear  Materials 
Production  and  Storage  functions  (Pu, 
U/Li,  A/D/HE,  and  Tritium),  the  PEIS 
will  assess  the  environmental  impacts  of 
constructing  and  operating  new 
facilities  (referred  to  as  “modules")  at 
any  of  five  alternative  sites: 

(1)  Idaho  National  Engineering 
Laboratory  (DMEL); 

(2)  Savannah  River  Site  (SRS); 

(3)  Oak  Ridge  Reservation  (ORR); 

(4)  Pantex  Site;  and 

(5)  Nevada  Test  Site  (NTS). 

Each  functional  module  would 

contain  those  facilities  necessary  to 
accomplish  the  particular  function.  For 
example,  the  Pu  module  would  contain 
facilities  capable  of  storing  Pu, 
processing  Pu.  and  fabricating  Pu 


components.  Additionally,  both  the 
plutonium  and  uranium  frmctional 
modules  would  be  designed  to 
accommodate  the  option  of  integrating 
RD&T  activities  within  the  module  so 
that  these  RD&T  fadlitios  could  be 
collocated  with  other  facilities  involviilg 
like  materials  at  a  single  site  if  desired. 

The  PEIS  will  bracket  the  potential 
environmental  impacts  that  could  result 
from  constructing  and  operating  the 
proposed  new  modules  by  analyzing 
each  module  individually,  and  by 
analyzing  the  total  consolidation  of  all 
modules,  at  each  alternative  site.  Thus, 
for  each  site  alternative,  the  PEIS  will 
present  both  an  individual  analysis  for 
each  module  and  a  bounding  case 
analysis  for  total  consolidation  of  all 
four  modules.  The  impacts  of 
combinations  of  two  or  three  functions 
could  be  determined  by  adding  the 
impacts  of  the  individual  modules. 

Such  an  approach  may  introduce  a 
small  degree  of  conservatism  to  the  PEIS 
analysis,  but  is  not  expected  to  result  in 
any  significant  change  in  the  results  of 
the  analysis.  In  any  case,  following  the 
PEIS,  more  detailed  site-specific  NEPA 
documentation  would  be  prepared  as 
required  to  analyze  the  synergism  of  any 
selected  combinations  at  a  site.  The 
PEIS  will  also  assess  the  environmental 
impacts  associated  with  removing  a 
particular  function  from  an  existing  site. 

For  the  tritium  production  function, 
the  PEIS  analysis  will  contain  sufficient 
information  to  support  the  selection  of 
a  production  technology.  Four  separate 
alternative  technologies  will  be  assessed 
in  the  PEIS:  Heavy  Water  Reactor.  Light 
Water  Reactor,  Modular  High 
Temperature  Gas  Reactor  technologies, 
and  a  linear  particle  accelerator.  The 
PEIS  will  also  contain  enough 
information  to  support  a  decision 
concerning  the  location  of  the  tritium 
production  function. 

Alternative  #2 — ^Modifying/Upgrading 
Existing  Facilities 

The  PEIS  will  also  evaluate  a 
modification/upgrade-in-place 
alternative.  Under  this  approach, 
weapons  complex  functions  would  not 
be  moved  and  DOE  would  make  those 
modifications  and  upgrades  necessary  to 
ensure  compliance  with  Federal,  State, 
and  local  environmental,  safety,  and 
health  (ES&H)  laws  and  regulations  and 
meet  future  nuclear  weapon  stockpile 
requirements.  The  PEIS  will  provide 
information  on,  and  an  assessment  of, 
the  potential  environmental  impacts 
associated  vnth  these  modifications  and 
upgrades.  More  specifically,  the 
modification/upgrade-in-place 
alternative  for  each  of  the  Nuclear 
Materials  Storage.  Processing  and 
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Component  Fabrication  functions 
encompasses  the  foUowii^  elements: 

Plutonium  Processing  and  Component 
Fabrication:  Because,  as  noted  above, 
the  Department  will  no  longer  be 
capable  of  fabricating  plutonium 
components  at  the  Ro^y  Hats  Plant, 
present  research  and  development 
facilities  at  the  Los  Alamos  National 
Laboratory  (LANL)  would  be  used  to 
process  and  fabricate  plutonium 
components  (at  this  alternative  to 
support  the  projected  stockpile 
requirements  through  the  first  half  of 
the  21st  century.  However,  in  order  to 
satisfy  ES&H  and  projected  stockpile 
production  requirements,  existing 
facilities  might  require  modifications. 
The  potential  environmental  impacts 
associated  with  modifying  facilities  at 
LANL,  and  operating  the  LANL 
facilities,  would  be  assessed  in  the  PEIS. 

Plutonium  Storage:  Plutonium  storage 
would  not  be  conmlidated  into  a  single 
dedicated  Pu  borage  facility;  rather, 
plutonium  storage  facilities  at  RFP,  SRS, 
Pantex,  Hanford,  and  LANL  would 
continue  to  be  utilized  to  stem 
quantities  of  plutonium  in  various  forms 
through  the  first  half  of  the  21st  century. 
Any  upgrades  or  modifications  of  these 
existing  facilities  required  to  satisfy 
ES&H  or  future  storage  requireromts 
would  be  assessed  in  the  PEIS. 

Umnium/Lithium  Storage,  Processing, 
and  Component  Fabrication:  The 
potential  environmental  impacts 
associated  %rith  modifying  existing  U/li 
facilities  (mainly  at  Y-12).  and 
operating  those  facilities  through  the 
first  half  of  the  21st  century,  would  be 
assessed  in  the  PEIS. 

Asseaddy/Disassembly/High 
Explosives:  The  potential  en^ixmmental 
impacts  associated  with  modifying 
facilities  at  Pantex,  and  operating  the 
Pantex  facilities  through  the  first  half  of 
the  21st  century,  would  be  assessed  in 
the  PEIS.  For  hi^  explosives  work,  the 
alternatives  evaluated  in  the  PEIS  will 
include  modification  of  the  facilities  at 
LLNLorLANL. 

Tritium  Supply:  There  is  no 
modification/upgrade-in-place 
alternative  for  tritium  supply  because  it 
would  not  be  reasonable  (either 
technically  or  economically)  to  modify/ 
upgrade  the  K-Reactor  at  SRS. 

Therefore,  whether  or  not 
reconfiguration  occurs,  a  new  tritium 
prodimdon  source  would  be  needed  in 
ordw  for  the  Department  to  meet  future 
tritium  requirements.  As  noted 
previously,  purchase  of  tritium  from 
foreign  sources  does  not  constitute  a 
reasonable  long-term  alternative  for 
tritium  sufmly. 

Tritium  Processing:  The  Replacement 
Tritium  Facility  (RTF)  and  otW 


support  facilities  at  SRS  would  perform 
tritium  processing  as  required  to 
support  the  future  stockpile 
requirements.  R  is  not  expected  that  any 
modifications  of  the  RTF  would  be 
required  in  order  to  satisfy  ES&H  and 
projected  stockpile  production 
requirements;  however,  other  support 
facilities  at  SRS  might  require 
modificatkms/upgradee.  Therefore,  the 
potential  mvironmental  impacts  of 
those  modififstions,  along  with  the 
operation  of  the  RTF  and  those  support 
facilities,  would  be  assessed  in  the  PEIS. 

Alternative  #3 — No-Action  (Continued 
Operation) 

Under  the  no-action  alternative, 
reconfiguration  of  the  nuclear  weapons 
complex  would  not  occur,  there  would 
be  no  upgrades/modifications  of 
existing  fodlities,  and  future  suppeut  of 
the  nuclear  weapons  stockpile  would  be 
provided  within  the  confines  of  the 
existing  nuedeer  weepmis  complex 
capabilities.  Some  mission  requirements 
for  maintenance  of  the  future  weapons 
stockpile  would  not  be  met  under  the 
no-action  alternative.  Thmefore,  for 
those  mission  requirements,  the  no¬ 
action  ahemative  could  not  be  adopted 
and  is  not  ctmsidwed  to  be  reason^le. 
However,  the  no-action  alternative  for 
those  mission  requirements  will  be 
presented  in  the  PEIS  to  represent  a 
baseline  condition  against  whidi 
alternatives  that  would  meet  the 
Depaitmmit's  Atomic  Energy  Act 
responsibilities  could  be  compared. 

This  baseline  has  been  affect^  by  the 
recent  developments  regarding  the 
Rocky  Flats  Plant,  Y-12  and  t&  K- 
Reactor  which  were  discussed 
previously.  More  specifically,  the 
envircmmental  impacts  of  utilizing 
existing  facilities  will  be  assessed  in  the 
PEIS  for  the  following  components  of 
the  no-action  altwnative: 

(1)  Plutonium  Processing  and 

Compoitent  Fabrication:  would  no 

longer  be  capable  of  processing  and 
fabricating  plutonium  compmients. 
Existing  facilities  at  LANL  and  LLNL 
would  provide  a  bmited  folmcation 
capabi^y  for  future  plutonium 
components.  The  existing  capability  at 
LANL  and  LLNL  would  insufficient 
to  support  the  projected  stocdqpile 
requirements. 

(2)  Plutaaium  Storage:  Existing 
plutonium  storage  facUities  at  RFP,  SRS, 
Pantex,  Hanford,  and  LANL  would 
continue  to  be  utilized  to  store 
quantities  of  phittmium  in  various 
forms. 

(3)  Uranium/Lithium  Storage, 
Processing,  and  Fabricatiaa:  Existing 
facilities  (mainly  at  Y— 12)  would 
provide  uranium/lithium  storage,  and 


limited  processing,  and  component 
fabricate  capti^ty.  The  existing 
capability  would  be  insufficient  to 
support  the  prc^acted  stodqnle 
requirements. 

(4)  A$sanbly/Disasseijd>iy/High 
Explosives:  Existing  facilities  at  Pantex 
would  develop  and  fabricate  diemica) 
hi^  explosive  componeots.  and 
assemble  and  disasMinble  weapons  as 
required  to  support  the  projected 
stockpile  requirements. 

(5)  Tritium  Production:  DOE  would 
have  no  capability  to  produce  new 
tritium  to  support  future  stockpile 
requiremmits.  Future  tritium 
requirmnents  would  be  supported  as 
long  as  possible  by  recycling  tritium 
from  weapons  returned  from  the  active 
stockpile.  Purchase  of  tritium  from 
foreign  sources  could  alao  be  explored, 
but  as  noted  previously  would  not 
constitute  an  assured  source  of  tritium 
for  the  IcHig-tenn  and  is  therefore  not  a 
reastmable  I^IS  ahemative.  As  noted 
previously,  in  the  absence  of  a  rdi^e 
source  of  tritium,  the  nation's  nuclear 
deterrent  capability  would  eventually 
either  be  lost  m  would  be  based  upon 
weapons  significantly  diBarent  from 
those  in  the  current  stockpile  and  which 
would  not  meet  present  mission 
requirements. 

(6)  Tritium  Processing:  The  RTF  and 
other  support  facilities  at  SRS  would 
perform  tritium  processing  operations  as 
required  to  support  the  {mjected 
stodepile  requirmnents. 

In  summa^,  the  PEIS  will  support  a 
decision  to  build  one  or  more  new 
functional  fadhties  (modules)  at  any  of 
five  alternative  sites,  modify/up^ade 
one  or  more  existing  fadlities,  and 
continue  to  operate  any  of  the  no-ection 
alternative  fadlities  that  could  comply 
with  ES&H  and  mission  requirements. 
The  PEIS  will  assess  a  full  range  of 
alternatives:  from  no-action  (continued 
operations  rvith  existing  fadlities),  to 
complete  consedidation  of  the  entire 
weapons  conqjlex  fimetions  at  any  of 
the  five  ahemative  sites.  Additioiially.  a 
number  of  ahematives  within  this  full 
range  would  be  evahided,  thus 
afio^ng  DC£  the  opportunity  to  assess 
varying  degrees  of  consolidation. 

b.  Alternatives  for  the  Research, 
Development,  and  Testing  Element 

The  weapons  complex  also  performs 
research,  development,  and  testing 
(RD&T)  related  to  luiciear  weapons 
design,  manufacture,  and  perfonDmee. 
Muf^  of  diis  RD&T  takes  place  at  tim 
Los  Alamos  National  Labmtory  (LANL) 
and  the  Lawrenoe  livannore  National 
Laboratory  (13^114.  Aa  previously 
stated,  the  PEIS  will  evaluate  integrating 
certain  of  these  RD&T  activities.  La , 
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those  dealing  Mrith  the  use  of  special 
nudear  materials  and  depleted  uranium 
in  weapons  manufactvne,  into  the 
propM^  Complex  21  modules. 

Tlierefore,  the  specific  alternatives  that 
will  be  evaluated  in  the  PEIS  for  RD&T 
functions  are  as  follows: 

Plutonium  (Pu)  RD&T:  Pu  RD4T  is 
presently  performed  at  LANL  and  LLNL. 
Future  I^  RD&T  would  either  be 
consolidated  unth  the  Complex  21  Pu 
module,  consolidated  at  LANL  or 
remain  at  the  two  sites  where  it  is  now 
performed. 

Uranium  (U)  RD&T:  U  RD&T  is 
presently  performed  at  LANL,  LLNL, 
and  Y-12.  Future  U  RD&T  would  either 
be  consolidated  with  the  Complex  21 U/ 
Li  module,  consolidated  at  either  LLNL 
or  LANL,  or  remain  at  the  three  sites 
where  it  is  now  performed. 

Envirmunental  Issues 

The  PEIS  will  identify  and  analyze 
direct,  indirect,  and  ciunulative  impacts 
resulting  from  the  reconfiguration 
alternatives,  including  potential  efiects 
frnm  constructing  and  operating  the 
proposed  facilities  (i.e.,  impacts  to  air 
quality,  water  resources,  plants  and 
animals,  land  use.  historic  resources, 
archaeological  sites,  socioeconomic 
impacts):  impacts  associated  with 
generating  wastes  (including 
radioactive,  hazardous  and  mixed), 
transporting  radioactive,  hazardous  or 
mixed  materials;  and  the  potential 
consequences  of  both  normal  and 
accidental  radiological  and 
nonradiolomcal  releases  on  public  and 
woricer  health  and  safety.  The  PEIS  will 
examine  other  relevant  issues  identified 
by  DOE  or  the  public  through  the  past 
and  current  scoping  process. 

Reconfiguration  PEIS  Decisions 

Following  preparation  of  the  final 
PEIS,  DOE  will  issue  a  Record  of 
Decision  (ROD)  to  document  its 
decisions  on  the  long-term  configuration 
of  the  nuclear  weapons  complex.  The 
ROD  will  explain  how  DOE  has 
balanced  environmental  considerations 
against  other  relevant  factors,  such  as 
economic  and  technical  considerations, 
and  agency  statutory  mission,  in 
reaching  its  decision. 

Reconfiguratkm  Plan 

DOE  will  use  the  decisions  arising 
from  the  PEIS  to  develop  a 
comprehensive  reconfiguration  plan  to 
guide  DOE  in  implementing  the 
decisions  contained  in  the  ROD.  The 
plan  will  cover  such  subjects  as 
identifying  schedules  for  transferring 
responsibilities  from  one  location  to 
another,  upgrading  facilities  in  place  or 
bringing  new  facilities  (if  any)  on-line. 


If  necessary,  the  PEIS  and  the 
reconfiguration  plan  may  be 
supplemented  later,  if  there  is  a  need  to 
change  or  augment  the  programmatic 
decisions. 

Classified  Material 
DOE  will  review  classified  material 
while  preparing  the  PEIS.  The  amount 
of  classified  material  contained  in  the 
PEIS  will  be  minimized  to  the  extent 
possible  consistent  with  national 
security  reqtiirements.  However,  despite 
the  efforts  to  minimize  its  use,  IX)E 
anticipates  that  the  completed  PEIS,  and 
its  associated  ROD,  may  include 
classified  material  which  will  not  be 
available  for  general  public  review.  This 
material  would,  however,  be  considered 
by  DOE  in  reading  a  decision  on 
configuration  of  the  future  complex.  The 
ensu^g  nuclear  weapons  complex 
reconfiguration  plan  would  include  an 
unclassified  summary  document  which 
would  be  available  for  public 
distribution  and  a  classified  report 
which  would  not  be  made  available  to 
the  general  public. 

Invitation  to  Comment 

DOE  invites  comments  on  the  scope 
of  this  PEIS  from  all  interested  parties, 
including  affected  Federal,  State  and 
local  agencies  and  Indim  tribes.  DOE 
solicits  comments  regarding  the  scope  of 
the  PEIS  analysis,  suggestions  on 
significant  environmental  issues, 
alternatives  to  be  included  in  the  PEIS, 
and  other  content. 

To  ensure  consideration  in  preparing 
the  draft  PEIS,  written  comments  must 
be  postmarked  by  October  29. 1993.  Late 
comments  will  be  considered  to  the 
extent  practicable.  Agencies, 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments 
pertinent  to  preparation  of  the  PEIS  at 
public  scoping  meeting.  DOE  will  also 
accept  written  material  at  the  meetings. 
In  addition,  as  discussed  previously, 
there  will  be  opportimities  for  more 
informal  discussions  between  members 
of  the  public  and  DOE  representatives 
during  the  scoping  process.  Written  and 
oral  comments  will  be  given  equal 
we^t  in  the  scoping  process. 

DOE  will  hold  pumic  scoping 
meetings  beginning  in  Septem^r  1993 
to  receive  oral  comments  near  all  sites 
proposed  to  be  analyzed  in  the  PEIS. 
These  are:  Hanford  Site,  Idaho 
Engineering  Laboratory,  Los  Alamos 
National  Laboratory,  Lawrence 
Livermore  National  Laboratory,  Nevada 
Test  Site,  Oak  Ridge  Reservation,  Pantex 
Plant,  Rocky  Flats  Plant,  and  the 
Savaimah  River  Site.  A  meeting  will 
also  be  held  in  Washington,  DC.  The 
time,  date  and  location  for  these 


meetings  will  be  aimounced  by  DOE  in 
the  Federal  Register  in  the  near  future. 
Notice  of  the  public  meetings  will  be 
published  in  the  Federal  Rt^ister  at 
least  15  days  prior  to  the  holding  of 
each  meeting.  The  meetings  also  will  be 
publicized  in  local  media  and  other 
means  as  appropriate.  Advance 
registration  to  provide  oral  comments  at 
these  meetings  will  be  facilitated  using 
an  *‘800  number”  that  will  be  provided 
in  the  Federal  Register  notice.  On-site 
registration  on  the  day  of  the  meeting 
will  be  accommodated  to  the  extent 
possible. 

DOE  will  prepare  transcripts  of  the 
scoping  meetings  and  make  these 
available  for  public  review.  Subsequent 
to  the  scoping  meetings.  DOE  will  issue 
a  revised  PEIS  Implementation  Plan  to 
provide  up-dated  information  on  how 
the  PEIS  will  be  prepared  in  light  of  the 
scope  changes.  DOE  will  annoimce  the 
availability  of  the  draft  PEIS,  when 
completed,  in  the  Federal  Register,  and 
will  solicit  public  review  and  comment 
on  the  draft  PEIS.  Comments  on  the 
draft  will  be  considered  in  preparing  the 
final  PEIS. 

Supporting  Documents 

The  unclassified  January,  1991 
Reconfiguration  Study,  the 
Implementation  Plan  (February  1992) 
and  Revision  (when  available),  and 
other  unclassified  supporting 
information  are  available  for  public 
review  at  the  DOE  public  reading  rooms 
listed  below. 

California 

U.S.  Department  of  Energy,  San  Francisco 
Operations  Office,  Public  Reading  room, 
1301  Clay  Street,  room  700N,  Oakland, 
California  94612-5208,  (510)  637-1762 

Colorado 

U.S.  Department  of  Energy,  Rocky  Flats 
Public  Reading  Room,  Front  Rwge 
Community  College  Library,  3645  West 
12th  Avenue,  Westminster,  Colorado 
80030,  Attention:  Will-ann  Lamsens,  (303) 
469-4435 

Florida  ~ 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Largo  Public  Library.  351  East  Bay 
Drive,  Largo,  Florida  34640,  (813)  587- 
6715 

Idaho 

U.S.  Department  of  Energy,  Idaho  Operations 
Office,  Public  Reading  Room,  1776  Science 
Center  Drive,  Idaho  Palls,  Idaho  83402, 
(208) 526-9162 

Missouri 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Red  Bridge  Branch,  Mid-Continent, 
Public  Library,  11140  Locust  Street.  Kansas 
Qty,  Missouri  64137,  (816)  942-1780 
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New  Mexico-Albuquerque 
U.S.  Department  of  Energy,  Public  Reading 
Room,  National  Atomic  Museum,  20358 
Wyoming  SE.,  Albuquerque,  New  Mexico 
87185-5400,  Attention:  Diana  Zepeda, 

(505)  845-6670/4378 

New  Mexico-Los  Alamos 
U.S.  Department  of  Energy,  Conununity 
Reading  Room,  1450  Central  Avenue,  suite 
101,  Los  Alamos,  New  Mexico  87545,  (505) 
665-2127 

Nevada 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  2753  South  Highland 
Drive,  Las  Vegas,  Nevada  89193,  (702)  295- 
1274 

Ohio 

U.S.  Department  of  Energy,  Miamisburg 
Library,  DOE  Public  Reading  Room,  35 
South  Fifth  Street,  Miamisburg,  Ohio 
45342,  (513)  866-1071 

South  Carolina 

U.S.  Department  of  Energy  Reading  Room, 
University  of  South  Carolina,  Aiken 
Campus,  171  University  Parkway,  Aiken, 
South  Carolina  29801,  (803)  641-3320 

Tennessee 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Freedom  of  Information 
Officer,  200  Administration  Road,  room  G- 
209,  Oak  Ridge,  Tennessee  37831,  (615) 
576-5765 

Texas 

U.S.  Department  of  Energy  Reading  Room. 
Lynn  Library /Learning  Center,  Amarillo 
College,  2201  South  Washington  Street, 
Amarillo,  Texas  79109,  (806)  371-5400 

Washington 

U.S.  Department  of  Energy,  Public  Reading 
Room,  Washington  State  University,  100 
Sprout  Road,  lUchland,  Washington  99352, 
(509)  376-8583 

District  of  Columbia 
U.S.  Department  of  Energy,  Freedom  of 
Information  Reading  Room,  room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585,  (202) 
586-6020 

For  information  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  the  reading 
rooms  at  the  telephone  numbers 
provided. 

Issued  in  Washington,  DC  this  20th  day  of 
July,  1993. 

Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment. 
Safety  and  Health. 

[FR  Doc.  93-17580  Filed  7-22-93;  8:45  am] 
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Privacy  Act  of  1974;  Notice  to  Amend 
a  System  of  Records 

AGENCY:  Department  of  Energy  (DOE). 


ACTION:  Proposed  amendment  to  a 
system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974. 5  U.S.C.  552a.  DOE 
is  publishing  for  public  comment  a 
revision  of  an  existing  system  of 
records.  “DOE-19,  Accoimts  Receivable 
Financial  System.*'  The  revision 
establishes  new  routine  uses,  increases 
the  number  of  locations  for  the  system, 
and  updates  other  information  related  to 
the  system.  The  new  routine  uses  permit 
the  disclosure  of  information 
maintained  in  the  system  of  records 
through  computer  matching  to  identify, 
locate,  and  collect  from  the  DOE 
delinquent  debtors. 

DATES:  Any  interested  party  may  submit 
written  comments  about  the  proposed 
revisions.  Comments  must  be  received 
on  or  before  August  23, 1993.  Unless 
EXDE  receives  comments  that  would 
dictate  otherwise,  DOE  intends  to 
operate  the  system  as  proposed  starting 
August  23, 1993. 

ADDRESSES:  Comments  should  be 
directed  to  the  following  address:  U.S. 
Department  of  Energy,  Denise  Diggin. 
Chief.  Freedom  of  Information  and 
Privacy  Acts  Branch,  AD-621, 1000 
Independence  Avenue,  SW.. 

Washington,  DC  20585. 

FOR  FURTHER  INFORMATiCn  CONTACT: 
Denise  Diggin,  Chief,  Freedom  of 
Information  and  Privacy  Acts  Branch, 
AD-621,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-5955; 
Helen  Sherman,  Director,  Office  of 
Financial  Policy,  CR-20,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-4860; 
or  Abel  Lopez,  Office  of  General 
Counsel.  GC-43,  U.S.  Department  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
8618. 

SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  amend  its  system  of  records. 
“DOE-19,  Accounts  Receivable 
Financial  System,”  to  establish  new 
routine  uses,  increase  the  system 
locations,  and  update  other  information. 
The  new  routine  uses  permit  the 
disclosure  of  information  maintained  in 
the  system  of  records:  (1)  To  the  Defense 
Manpower  Data  Center  of  the 
Department  of  Defense,  the  United 
States  Postal  Service,  and  other  Federal. 
State,  or  local  agencies  for  computer 
matching  to  identify  individuals  who 
are  delinquent  in  debts  owed  to  DOE. 
(The  computer  matchiAg  will  identify 
and  locate  individuals  who  are 
receiving  Federal  salaries  or  benefit 
payments.  DOE  will  use  the  information 


obtained  as  a  result  of  the  matching  to 
collect  the  debts  under  the  provisions  of 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365)  by  voluntary  repayment,  by 
administrative  oKset,  or  by  salary  offset 
procedures.);  (2)  to  the  Internal  Revenue 
Service  (IRS)  under  26  U.S.C. 

6103(m)(2)  to  obtain  the  mailing  address 
of  a  taxpayer  to  collect  or  to 
compromise  a  claim  by  DC^  against  a 
taxpayer  under  31  U.S.C  3711, 3717, 
and  3718;  and  (3)  to  the  IRS  to  collect 
the  debt  by  offi^  against  the  debtor’s 
tax  refunds  under  the  Federal  Tax 
Refund  Offset  Program.  The  specific 
changes  to  the  reccnd  system  are  set 
forth  below  followed  by  the  record 
system  published  in  its  entirety  as 
amendcid. 

Issued  in  Washington,  DC  this  19th  day  of 
July,  1993. 

Linda  G.  Sye, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Human  Resources  and  Administration. 

Amendment 

DOE  19 

System  Name: 

Accounts  Receivable  Financial 
System. 

CHANGES: 

System  Location: 

Delete  entry  and  replace  with: 

System  location: 

(1)  U.S.  Department  of  Energy 
(Headquarters),  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 

(2)  U.S.  Department  of  Energy.  Alaska 
Power  Administration,  PO  Box  50, 
Juneau,  AK  99802. 

(3)  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office.  PO  Box 
5400,  Albuquerque,  MM  87115-5400. 

(4)  U.S.  Department  of  Energy. 
Bonneville  Power  Administration,  PO 
Box  3627,  Portland.  OR  97208. 

(5)  U.S.  Department  of  Energy, 
Chicago  Operations  Office,  9800  South 
Cass  Avenue,  Argonne,  IL  60439. 

(6)  U.S.  Department  of  Energy, 
Femald  Field  Office,  PO  Box  398705, 
Cincinnati,  OH  45239-6705. 

(7)  U.S.  Department  of  Energy,  Idaho 
O^rations  Office,  785  DOE  Place,  Idaho 
Falls,  ID  83402. 

(8)  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
PO  Box  880, 3610  Collins  Ferry  Road, 
Morgantown,  WV  26507-0880. 

(9)  U.S.  Department  of  Energy,  Naval 
Petroleum  R^rves  in  California,  PO 
Box  11.  Tupman,  CA  93276. 

(10)  U.S.  Department  of  Energy.  Naval 
Petroleum  and  Oil  Shale  Reserves.  800 
Werner  Court.  Suite  342,  Casper,  WY 
82601. 
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(11)  U.S.  Department  of  Energy, 
Neva^  Operations  Office,  P.O.  Box 
98518,  Las  Vegas,  NV  89193-8518. 

(12)  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Office,  P.O.  Box  2001, 
Oak  Ridge,  TN  37831. 

(13)  U.S.  Department  of  Energy, 
Pittsburg  Energy  Technology  Center, 
P.O.  Box  10940,  Pittsburgh,  PA  15236- 
0940. 

(14)  U.S.  Department  of  Energy, 
Pittsburgh  Naval  Reactors  Office,  P.O. 
Box  109,  West  Mifflin.  PA  15122-0109. 

(15)  U.S.  Department  of  Energy. 
Richland  Operations  Office,  P.O.  Box 
550,  Ridiland,  WA  99352. 

(16)  U.S.  Department  of  Energy,  Rocky 
Flats  Office,  P.O.  Box  928,  Golden.  CO 
80401. 

(17)  U.S.  Department  of  Energy,  San 
Francisco  Operations  Office,  1333 
Broadway,  Oakland,  CA  94612. 

(18)  U.S.  Department  of  Energy, 
Savannah  River  Opmations  Office,  P.O. 
Box  A,  Aiken,  SC  29808. 

(19)  U.S.  Department  of  Energy. 
Schenectady  Naval  Reactors  Office.  P.O. 
Box  1069,  S^enectady,  NY  12301— 

1069. 

(20)  U.S.  Department  of  Energy, 
Southeastern  Power  Administration, 
Samuel  Elbert  Building,  Elberton,  GA 
30835. 

(21)  U.S.  Department  of  Energy. 
Southwestern  Power  Administration. 
P.O.  Box  1619,  Tulsa.  OK  74101. 

(22)  U.S.  Department  of  Energy, 
Strategic  Petroleum  Reserve.  Project 
Management  Office,  900  Commerce 
Road  East.  New  OrlMns,  LA  70123. 

(23)  U.S.  Department  of  Energy, 
Western  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401.” 

•  «  *  •  • 

Authority  for  maintenance  of  the 
system: 

Insert  Collection  Act  of  1982,  as 
amended”  after  Organization  Act.  Add 
“Executive  Order  9397”  at  the  end  of 
the  list. 

*  •  •  •  • 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

Add  the  following  routine  uses: 
“Defense  Manpower  Data  Center, 
Departmmit  of  Defense;  United  States 
Postal  Service:  and  other  Federal,  State, 
or  local  agencies  to  identify  and  locate, 
through  computer  matching,  individuals 
indebted  to  DCK  who  are  receiving 
Federal  salaries  or  benefit  payments. 
Information  finm  the  matcrn  will  be  used 
to  collect  the  debts  by  voluntary 
repayment,  by  administrative  ofiset,  or 
by  salary  offset  procedures. 


Internal  Revenue  Service:  (1)  To 
collect  the  debt  by  ofls^  against  the 
debtor’s  tax  refunds  under  the  Federal 
Tax  Refund  Offset  Program;  and  (2)  to 
obtain  the  mailing  address  of  a  taxpayer 
to  collect  a  debt  owed  to  the  DC^.  Re- 
disclosure  by  DOE  to  a  consumer 
reporting  agency  is  limited  to  the 
purpose  of  obtaining  a  commercial 
credit  report  on  the  particular  taxpayer. 
Such  mailing  address  information  will 
not  be  used  for  any  other  DOE  purpose 
or  disclosed  by  to  another  Federal. 
State,  (x*  local  agency  which  seeks  to 
locate  the  same  individual  fcx  its  own 
debt  collection  purpose.  Additional 
routine  uses  as  list^  in  appendix  B  of 
47  FR  14333,  April  2. 1982.’* 

•  •  •  #  • 

Retention  and  disposal: 

Delete  entry  and  replace  with: 

“The  file  on  each  debt  is  retained 
until  payment  is  received  and  the 
account  is  audited.  The  file  is  then 
transferred  to  the  local  records  bolding 
area  where  the  file  is  retained  for  2 
years.  At  the  end  of  2  years,  the  file  is 
transferred  to  the  servicing  Federal 
Records  Center  and  retail^  for  4  years 
and  3  months.” 

System  managerfs)  and  address: 

Delete  entry  and  replace  with: 

“Headquarters:  Office  of  Chief 
Financial  Officer,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 

SW,  Washington.  DC  20585. 

Field  Offices:  The  managers  and  chief 
financial  officers  of  the  field  locations  2 
through  23  in  System  location  above  are 
the  system  managers  for  their  respective 
portions  of  this  system.” 

Notification  procedures: 

Delete  entry  and  replace  with: 

“a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him  or  her 
should  be  directed  to  the  Chief, 

Freedom  of  Informatimi  and  Privacy 
Branch,  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  in  the  System  location  above, 
in  accordance  with  the  DC£  Privacy  Act 
regulations  (10  CFR  part  1008, 45  FR 
61576,  September  16. 1980). 

b.  Requests  should  include:  Complete 
name,  social  security  number,  the 
geographic  location(s)  and 
organization(s)  where  requester  believes 
such  records  may  be  located,  and  time 
period.” 

•  •  •  *  • 


DOE-19 
SYSTEM  NAME: 

Accounts  Receivable  Financial 
System. 

SECURfTY  classification: 

Unclassified. 

SYSTEM  location: 

(1)  U.S.  Department  of  Energy 
(Headquarters),  1000  Independence 
Avenue,  SW,  Washington,  E)C  20585. 

(2)  U.S.  Department  of  Energy,  Alaska 
PowOT  Administration,  P.O.  Box  50 
Juneau,  AK  99802. 

(3)  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  P.O. 

Box  5400,  Albuquerque,  NM  87115— 
5400. 

(4)  U.S.  Department  of  Energy, 
Bonneville  Power  Administratimi,  P.O. 
Box  3627,  Portland.  OR  92708. 

(5)  U.S.  Department  of  Energy, 

Chicago  Operations  Office,  9800  South 
Cass  Avenue,  Argonne,  IL  60439. 

(6)  U.S.  Department  of  Energy, 

Femald  Field  Office,  P.O.  Box  398705, 
Cincinnati.  OH  4523^705. 

(7)  U.S.  Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Plac»,  Idaho 
Falls,  ID  83402. 

(8)  U.S.  Department  of  Energy, 
Morgantown  Energy  Technology  Center, 
P.O.  Box  880,  3610  Collins  Ferry  Road. 
Mor^ntown,  WV  26507-0880. 

(9)  U.S.  Department  of  Energy,  Naval 
Petroleum  R^rves  in  California,  P.O. 
Box  11,  Tupman,  CA  93276. 

(10)  U.S.  Department  of  Energy,  Naval 
Petroleum  and  Oil  Shale  Reserves,  800 
Werner  Court,  Suite  342,  Casper.  WY 
82601. 

(11)  U.S.  Department  of  Energy, 
Nevada  Operations  Office,  P.O.  Box 
98518,  Las  Vegas,  NV  89193-8518. 

(12)  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Office.  P.O.  Box  2001, 
Oak  Ridge,  TN  37831. 

(13)  U.S.  Department  of  Energy, 
Pittsburgh  Energy  Technology  C^ter, 
P.O.  Box  10940,  Pittsburgh.  PA  15236- 
0940. 

(14)  U.S.  Department  of  Energy, 
Pittsburgh  Naval  Reactcxs  Office,  P.O. 
Box  109,  West  Mifflin,  PA  1512Z-0109. 

(15)  U.S.  Department  of  Energy, 
Richland  Operations  Office,  P.O.  Box 
550,  Richland,  WA  99352. 

(16)  U.S.  Department  of  Energy,  Rocky 
Flats  Office,  P.O.  Box  928,  Golden,  CO 
80401. 

(17)  U.S.  Department  of  Eneigy,  San 
Francisco  Operations  Office,  1333 
Broadway,  Oakland,  CA  94612. 

(18)  U.S.  Department  of  Energy. 
Savannah  River  Operations  Office.  P.O. 
Box  A,  Aiken.  SC  29808. 

(19)  U.S.  Department  of  Energy, 
Schenectady  Naval  Reactors  Office,  P.O. 
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Box  1069,  Schenectady,  NY  12301- 
1069. 

(20)  U.S.  Department  of  Energy, 
Southeastern  Power  Administration, 
Samuel  Elbert  Building,  Elberton,  GA 
30835. 

(21)  U.S.  Department  of  Energy, 
Southwestern  Power  Administration, 
P.O.  Box  1619,  Tulsa,  OK  74101. 

(22)  U.S.  Department  of  Energy, 
Strategic  Petroleum  Reserve,  Project 
Management  Office,  900  Commerce 
Road  East,  New  Orleans,  LA  70123. 

(23)  U.S.  Department  of  Energy, 
Western  Area  Power  Administration, 

P.O.  Box  3402,  Golden,  CO  80401. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  owing  money  to  DOE. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  telephone  number, 
taxpayer  identification  number,  and 
other  applicable  debtor  identifying 
information:  invoice  number;  ^sis, 
amount,  and  status  of  the  claim;  and 
history  of  the  claim  including  collection 
actions  taken. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Department  of  Energy 
Organization  Act,  including  authorities 
incorporated  by  reference  in  Title  in  of 
the  Department  of  Energy  Organization 
Act;  Debt  Collection  Act  of  1982,  as 
amended;  31  U.S.C.  3512;  5  U.S.C. 
5701-09;  Federal  Property  Management 
Regulations  101-107;  Treasvuy 
Financial  Manual;  Executive  Order 
12009  and  Executive  Order  9397. 

PURf>OSE(S): 

To  record  and  manage  the 
Department’s  accoimts  receivable. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Other  Federal  agencies,  consumer 
reporting  agencies  (only  for  the  purpose 
of  acquiring  credit  information),  and 
collection  agencies  to  aid  in  the 
collection  of  outstanding  debts  owed  to 
the  Federal  Government 

Defense  Manpower  Data  Center, 
Department  of  Defense;  United  States 
Postal  Service;  and  other  Federal,  State, 
or  local  agencies  to  identify  and  locate, 
through  computer  matching,  individuals 
indebted  to  DOE  who  are  receiving 
Federal  salaries  or  benefit  payments. 
Information  from  the  match  will  be  used 
to  collect  the  debts  by  voluntary 
repayment,  by  administrative  offset,  or 
by  salary  offiet  procedures. 

Internal  Revenue  Service:  (1)  To 
collect  the  debt  by  ofiset  against  the 
debtor’s  tax  refunds  imder  the  Federal 
Tax  Refund  Offset  Program;  and  (2)  to 


obtain  the  mailing  address  of  a  taxpayer 
to  collect  a  debt  owed  to  the  DOE.  Re¬ 
disclosure  by  DOE  to  a  consumer 
reporting  agency  is  limited  to  the 
pmpose  of  obtaining  a  commercial 
credit  report  on  the  particular  taxpayer. 
Such  mailing  address  information  will 
not  be  used  for  any  other  DOE  purpose 
or  disclosed  by  DOE  to  another  Federal, 
State,  or  local  agency  which  seeks  to 
locate  the  same  individual  for  its  own 
debt  collection  purpose. 

Additional  routine  uses  as  listed  in 
appendix  B  of  47  FR 14333,  April  2, 
1982. 

POUCCS  AND  PRACT1CE8  FOR  STORBIG, 
RETRIEVING,  ACCESSING,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Paper  records,  magnetic  tape  and  disc, 
and  microform. 

RETRIEVABILfTY: 

By  name,  taxpayer  identification 
number,  or  invoice  number. 

SAFEGUARDS: 

Access  to  records  is  by  authorized 
personnel  only. 

RETENTION  AND  DISPOSAL: 

The  file  on  each  debt  is  retained  until 
payment  is  received  and  the  account  is 
audited.  The  file  is  then  transferred  to 
the  local  records  holding  area  where  the 
file  is  retained  for  two  years.  At  the  end 
of  two  years,  the  file  is  transferred  to  the 
servicing  Federal  Records  Center  and 
retained  for  four  years  and  three 
months. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Headquarters:  Office  of  Chief 
Financial  Officer,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585. 

Field  Offices:  The  managers  and  chief 
financial  officers  of  the  field  locations  2 
through  23  in  System  location  above  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOTIFiCA'nON  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him  or  her 
should  be  directed  to  the  Chief, 

Freedom  of  Information  and  Privacy 
Branch,  Department  of  Energy 
(Headquarters),  or  the  Privacy  Act 
Officer  at  the  appropriate  address 
identified  in  the  System  location  above, 
in  accordance  with  the  DOE  Privacy  Act 
regulations  (10  CFR  part  1008, 45  Fll 
61576,  September  16. 1980). 

b.  Requests  should  include:  Complete 
name,  social  secririty  niunber,  the 
geographic  location(s)  and 
organization(s)  where  requester  believes 


such  records  may  be  located,  and  time 
period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTE8T1NO  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above.  • 

RECORD  SOURCE  CATEGORKS: 

The  individual  who  is  the  subject  of 
the  record;  contracting  officer,  where 
applicable;  and  accoimting  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(FR  Doc  93-17581  Filed  7-22-93;  8:45  am] 
BILUNQ  CODE  M60-41-P 


Office  of  Civilian  Radioactive  Waste 
Management 

Public  Involvement  Workshop 

AGENCY:  Office  of  Civilian  Radioactive 
Waste  Management,  Department  of 
Energy. 

ACTION:  Notice  of  workshop. 

SUMMARY:  In  April  1993  Secretary  of 
Energy  Hazel  R.  O’Leary  announced  a 
new  program  direction  for  the  Office  of 
Civilian  Radioactive  Waste  Management 
to  enhance  the  participation  of  external 
parties  in  program  development  and 
implementation.  The  Secretary  directed 
that  a  thorough  consultative  process  be 
imdertaken  to  devise  an  acceptable 
strategy  for  the  long-term  management 
of  nuclear  waste 

The  Office  of  Civilian  Radioactive 
Waste  Management  is  planning  to 
conduct  a  facilitated  workshop  at  the 
University  of  Nevada,  Las  Vegas,  on 
August  10, 1993,  that  will  involve  key 
program  stakeholders  and  interested 
members  of  the  public  in  designing  the 
broad-based  consultative  process. 

DATES:  8  a.m.-9  p.m.  on  August  10, 

1993. 

ADDRESSES:  The  Board  Room,  ’Thomas  & 
Mack  Center,  Tropicana  k  Swenson 
Street,  University  of  Nevada,  Las  Vegas. 
FOR  FURTHER  MFORMATION  CONTACT: 

For  further  information  regarding  the 
workshop,  please  contact  Allen  Benson, 
Acting  Dir^or,  Office  of  External 
Relations,  Office  of  Civilian  Radioactive 
Waste  Management  at  (202)  586-2280. 
To  confirm  woricshop  attendance  please 
contact  Patty  Reyes,  Roy  F.  Weston,  Inc., 
at  (202)  646-6668  by  July  28, 1993. 
SUPPLEMENTARY  INFORMATION:  At  the 
workshop,  the  Office  of  Qviiian 
Radioactive  Waste  Management  will 
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sedi  input  from  partidpaDts  cm:  (1) 
Initiating  a  process  for  broad 
consultation  on  specific  issues;  (2)  a 
draft  public  involvement  policy;  aiKl  (3) 
developing  associated  guidelines  that 
will  direct  the  Office  of  Civilian 
Radioactive  Waste  Management’s  public 
involvement  program.  An  independent 
facilitator  will  prepare  a  summary  of  the 
discussions  for  distribution.  The  focus 
of  the  workshop  is  to  develop  a 
collaborative  process  whereby 
substantive  issues  can  be 
comprdiensively  addressed  in  futiue 
meetings.  This  workshop  is  not 
intend^  to  resolve  specific,  substantive 
issues.  A  block  of  rooms  at  a  single  rate 
of  $69.00  has  been  reserved  at  the  St. 
Tropez  Hotel.  455  East  Harmon  Avenue, 
Las  Vegas,  Nevada,  89109.  Please 
contact  the  hotel  at  (702)  369-5400  by 
Wednesday,  July  28, 1993,  for 
reservatiims. 

Issued  in  Washington  DC,  on  Juty  19, 1993. 
LakslLBamM, 

Acting  Director,  Office  of  CSvitian  Radioactive 
Waste  Management. 

(FR  Doc.  93-17583  Fifed  7-22-93;  8:45  am) 
BtUJNO  cooe  S460-01-M 


Federal  Energy  Regulatory 
Commieeion 

[OodMl  No.  JC)83-t2754T  OhiahonMMT] 

State  Of  Oklahoma;  NORA  Notice  Of 
Detemiinafion  hy  iurladictlonat 
Agency  Daaignailing  Tight  Formation 

July  19. 1993. 

Take  notice  that  on  July  15, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (CMdahomaJ  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(cj(3j  of  the  Commission’s 
regulations,  that  the  Mississippi 
Common  Source,  underlying  a  portion 
of  Blaine  Cmmty,  Oklahoma,  qtialifies 
as  a  tight  formation  undw  section  107(bJ 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  recommended  area  is  described  as 
Sections  4, 5, 9,  and  10  of  Township  17 
North,  Range  13  West.  Blaine  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  (Hdahoma’s  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission’s 
regulations  set  forth  in  18  CFR  part  271. 

'The  application  for  detennination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Norm 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Pwsons  objecting  to  the 
determinatirm  may  file  a  protest,  in 


accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashatl, 

Secretary. 

(FR  Doc  93-17516  Hfed  7-22-93;  8:45  am) 
BSiMo  eooe  enr-et-m 


[Ooctiet  No.  JD93-t2755T  Oldohome-48] 

State  of  Oklahoma;  NGPA  Notice  of 
Determination  by  Jurtedicflonal 
Agency  Designating  Tight  Formation 

July  19. 1993. 

Take  notice  that  on  July  15, 1993,  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Oklahoma)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703(cK3J  of  the  Conunission’s 
regulations,  that  the  Chester  Common 
Source,  underlying  a  portion  of  Blaine 
County.  Oklahmna,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  'The 
recommended  area  is  described  as 
Secticn  4.  5, 9  ,  and  10  of  Township  17 
North,  Range  13  West,  Blaine  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  CHclahoma’s  findings  that  the 
referenced  formation  meets  the 
requiremmits  of  the  Commission’s 
reflations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspectimi,  except  for 
material  which  is  confi^nti^  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi% 
Capitol  Street,  NE.,  Wa^ington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CashoO, 

Seaetaiy. 

(FR  Doc  93-17518  Filed  7-22-93;  8:45  am) 
BILUJNQ  CODE  triT-OI-M 


(Docket  No.  JO93-028S0T  Wyoming-39] 

State  of  Wyoming;  NGPA  Amended 
Notice  of  Determinallon  by 
Juriedictionai  Agency  OMlgnating 
Tight  Formation 

July  19, 1993. 

Take  notice  that  on  July  14, 1993,  the 
Wyoming  Oil  and  Gas  Conservation 
Commission  (Wyoming)  amended  its 
amended  notice  of  determination  that 
was  filed  in  the  above-referenced 
proceedings  on  April  19, 1993  pursuant 
to  $  271.703(cM3)  of  the  Commission’s 
regulations.  The  April  19, 1993  notice 
redrM»d  the  recommended  area  to  that 


portion  of  the  Lance  Formatitm 
underlying  Townships  28  and  29  Nmth, 
Range  108  West,  all  in  Sublette  County, 
Wyoming. 

The  current  notice  of  determination 
excludes  the  sands  overlying  the  Jon^ 
sand  interval,  within  the  Lance  Sud 
Group. 

The  notice  of  determination  also 
contains  Wyoming’s  findings  that  the 
referenced  p<ution  of  the  Lance 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  fm 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noim 
Capitol  Street,  NE,  Washington,  DC 
20426.  Persons  (Ejecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  §§  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasboU, 

Secretory. 

(FR  Doc.  93-17517  Filed  7-22-93;  8:45  am) 
WLUNO  CODE  t717-01-M 


[Docket  No.  CPM-845-000] 

Arkla  Energy  Resources  C04  Request 
Under  Blanket  Authorization 

July  19. 1993. 

‘Take  notice  that  on  July  9, 1993,  Adda 
Energy  Resources  Company  (Arkla), 

Post  Office  Box  21734,  Shreveport, 
Louisiana  71151,  filed  in  Docket  No. 
CP93-545-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  to  operate  an  existing 
interconnection  with  Oklahoma  Natural 
Gas  (ONG)  to  deliver  natural  gas  in 
Cotton  County,  C^lahoma  uni^  Arkla’s 
blanket  certificate  issued  in  Docket  No. 
CP88-820-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  nunre  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Arkla  proposes  to  operate  an  existing 
interconnection,  consisting  of  a  two- 
inch  tap  and  a  foul^inch  meter  station 
widi  a  maximum  delivery  capability  of 
approximately  1,440  MMBtu  of  natural 
gas  per  day,  located  on  Adda’s  Line  11— 
2  in  Cotton  County,  Oklahoma  to 
provide  jurisdictional  transportation 
services  for  Cff«IB.  Arkla  states  that  the 
ONG  interconnection  was  constructed 
solely  to  provide  service  under  Section 
311  of  the  Natural  Gas  Policy  Act.  The 
intercoimection  was  complied  in 
December  1992  at  a  cost  of  $25326 
which  was  reimbursed  by  ONG,  it  is 
indicated. 
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Any  person  or  the  Comnussion's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  interv  ene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Act. 

Lok  D.  CaaheU, 

Secretaiy. 

IFR  Doc.  93-17526  Filed  7-22-93;  8:45  am) 
BHJJNO  coos 


[DockM  No.  ES93-43-000] 

Citizens  Utliities  Company;  Application 
July  19, 1993. 

Take  notice  that  on  July  14, 1993, 
Citizens  Utilities  Company  (Citizens) 
filed  an  application  under  section  204  of 
the  Federal  Power  Act  requesting  an 
order  authorizing,  for  two-year  period 
beginning  September  1, 1993,  the 
maximum  permissible  period,  the 
issuance  by  Citizens  of  up  to: 

(a)  $1.25  billion  principal  amount  of 
unsecured  promissory  notes  outstanding 
at  any  one  time, 

(b)  $750  million  aggregate  principal 
amount  of  longer  term  debt  securities 
with  a  final  maturity  or  maturities  of  not 
less  that  nine  months  nor  more  than  50 
years,  and 

(c)  25  million  shares  of  common  stock 
of  Citizens  (subject  to  adjustment  for 
stock  splits,  stodc  dividends, 
recapitalizations  and  similar  changes 
after  the  date  of  the  application, 
including  an  adjustment  to  50  million 
shares  of  common  stock  as  a  result  of  an 
announced  2  for  1  stock  split)  and  $300 
million  liquidation  value  of  preferred 
stock  of  Citizens  (preferred  stock), 
subject  to  an  overall  limitation  of  $500 
million  for  the  aggregate  of  the  proceeds 
of  the  issuance  of  common  and 
preferred  stock. 

The  total  amount  outstanding  at  any 
one  time  of  the  securities  issued  under 
(a),  (b)  and  (c)  would  be  Hmited  to  $1.25 
billion.  Also,  Citizens  requests 
exemption  firam  the  competitive  bidding 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  tx  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  virill  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pmly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoisD-CaalwU, 

Secretary. 

(FR  Doc  93-17520  Filed  7-13-93;  8:45  am) 
BiujNQ  CODE  anr-at-M 


[Oockat  No.  ER9»-779-000] 

Consolidated  Edison  Company  of  New 
York,  me.;  RHng 

July  19, 1993. 

Take  notice  that  on  July  9, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Orange  &  Rockland  Utilities,  Inc.  (O&R). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  30, 1993.  Protests  will  bo 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tfJeen,  but  will  not  serve  to  make 
protestants  parties  tc  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  93-17523  Filed  7-22-93;  8:45  am] 
aiUlNQ  CODE  S717-<n-«l 


[Docint  No.  ER93-78O-4)0Q1 

ConsoHdated  Edison  Company  of  Naw 
York,  Inc.;  FWng 

July  19. 1993. 

Take  notice  that  on  July  9, 1993, 
Consolidated  Edison  ^mpany  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Orange  &  Rockland  Utilities,  Inc.  (O&R). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  RuIm  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  30, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motiem  to  intervene.  Copies 
of  this  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspec:tion. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-17524  Filed  7-22-93;  8:45  amj 
BIUJNQ  CODE  tm-Ot-M 


[Docket  No.  ER93-778-000] 

Consolidated  Edison  Company  of  New 
York,  Inc.;  Filing 

July  19, 1993. 

Take  notice  that  on  July  9, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Orange  &  Rockland  Utilities.  Inc.  (O&R). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
O&R. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  29, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loif  D.  Caahell, 

Secretary. 

(FR  Doc.  93-17525  Filed  7-22-93;  8:45  am) 
MLUNa  CODE  srir-oi-H 


[Docket  No.  CP93-53fr-000] 

Florida  Gee  TranemlMlon  Co.; 
Application 

)uly  19, 1993. 

Take  notice  that  on  July  6, 1993, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street.  Houston. 

Texas  77002,  filed  in  Docket  No.  CP93- 
536-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
sale  to  Koch  Hydrocarbon  Company 
(Koch)  its  50%  interest  in  certain 
compression  facilities  and  following  the 
abandonment  have  the  Commission 
deem  the  facilities  exempt  from  its 
jurisdiction,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

FGT  proposes  to  convey  to  Koch, 
FGT’s  50%  interest  in  the  Matagorda 
Island  Block  664/665  compression 
facilities.  FGT  states  that  the  remaining 
50%  interest  is  owned  by  Southern 
Natural  Gas  Company. 

It  is  stated  that  the  proposed 
abandonment  and  transfer  would  not 
impair  any  current  or  future  services 
being  provided  fi-om  the  facilities,  nor 
would  it  disadvantage  any  FGT 
customer.  It  is  further  stated  that  the 
proposed  abandonment  and  transfer 
would  save  FGT  approximately  $30,000 
per  year  in  operating  and  maintenance 
costs. 

FGT  avers  that  the  primary  function 
of  the  facilities,  when  owned  and 
operated  by  Koch,  would  be  production 
and  gathering  and,  therefore,  should  be 
exempt  from  Commission  jurisdiction. 

FGT  states  that  the  proposed 
abandonment  would  allow  Koch  to 
control  the  gathering,  production, 
compression  and  delivery  of  Koch’s  gas 
which  would  increase  production  and 
gathering  efficiencies  by  integrating  the 
facilities  with  Koch’s  current 
operations. 

Any  person  desiring  to  be  heard  or 
any  person  desiring  to  make  any  protest 
with  reference  to  said  application  , 
should  on  or  before  August  9, 1993,  file 
with  the  Federal  Energy  Regulatory 
Commission.  Washington,  I3C  20426,  a 


motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
hot  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  ^mmission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  FGT  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-17521  Filed  7-22-93;  8:45  am) 
BtUJNO  CODE  t717-01-«l 


[Docket  No.  CP93-5S1-000] 

Texas  Gas  Transmission,  Corp.; 
Request  Under  Blanket  Authorization 

July  19. 1993. 

Take  notice  that  on  July  14, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP93-551-000  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  for  permission  and  approval 
to  abandon  by  removal  two  sales  taps 
located  in  Sullivan  Coimty,  Indiana 
under  Texas  Gas’  blanket  certificate 
issued  in  Docket  No.  CP82-407-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 


Texas  Gas  proposes  to  abandon, 
pursuant  to  a  letter  dated  June  17, 1993, 
firom  Ohib  Valley  Gas,  Inc.  (Ohio 
Valley),  the  Claude  Gordon  and  Edward 
Runyon  sales  tapes  by  removal,  located 
on  Texas  Gas’  Wilfred  12”  line  in 
Sullivan  County.  Indiana.  Texas  Gas 
indicates  that  Ohio  Valley  states  that 
these  farm  taps  are  no  longer  needed 
and  may  be  retired.  Texas  Gas  states  that 
it  is  notifying  the  Indiana  Public  Service 
Commission  of  this  proposed 
abandonment. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  918 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7  of  the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-17522  Filed  7-22-93;  8:45  am) 
BiLUNG  CODE  1717-01-M 


[Docket  No.  CP93-629-0001 

Transwestern  Pipeline  Company  and 
Transwestern  Pipeline  Company,  L.P.; 
Notice  of  application 

July  19, 1993. 

"Take  notice  that  on  June  30, 1993, 
Transwestem  Pipeline  Company 
(Transwestem)  and  Transwestem 
Pipeline  Company,  L.P.  (Partnership), 
referred  to  jointly  as  applicants,  1400 
Smith  Street,  Houston,  Texas  77002, 
filed  in  Docket  No.  CP93-529-000  an 
application  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act, 
requesting  issuance  of  certificates  of 
public  convenience  and  necessity 
authorizing  Partnership  to  acquire  and 
operate  facilities  and  to  transport  gas  in 
interstate  commerce,  and  for  an  order 
permitting  Transwestem  to  abandon 
services  and  facilities.  Applicants  state 
that  these  authorizations  will  permit 
Partnership  to  own  and  operate  the 
facilities  previously  owned  and 
operated  by  Transwestem  as  an 
interstate  pipeline  and  to  perform  the 
services  that  the  Commission  in  various 
dockets  has  previously  authorized 
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TranswestOTi  to  perform,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  application 
does  not  propose  any  changes  to  the 
present  facilities  or  service  currently  ' 
provided  by  Transwestam. 

Any  person  desiring  to  be  heard  or  to 
protest  the  application  should  on  or 
before  August  9, 1993,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission’s 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
this  matter  finds  that  grant  of  the 
abandonment  and  certificate  issuance 
are  required  by  the  public  convenience 
and  necessity.  If  a  protest  or  petition  for 
leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Csshell, 

Secretary. 

(FR  Doc.  93-17519  Filed  7-22-93;  8:45  am) 
BILUNQ  CODE  Sn7-<M-M 


[Docket  No.  CP93-547-000] 

Wllliston  Basin  Interstate  Pipeline  Co.; 
Request  Under  Blanket  Authorization 

July  19. 1993. 

Take  notice  that  on  July  13, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  docket  no.  CP93— 


547-000  a  request  pursuant  to  §  157.205 
of  the  Commission’s  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205) 
for  authorization  to  construct  and 
operate  a  delivery  tap  to  Dakota 
Growers’  Pasta  Company  (Dakota 
Growers’)  imder  Williston  Basin’s 
blanket  certificate  issued  in  docket  no. 
CP82-487-000,  et  al.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  %rhich 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Williston  Basin  proposes 
to  construct  and  operate  a  delivery  tap, 
meter  station  and  appurtmant  facilities, 
on  an  existing  pipeline  right-of-way,  in 
Foster  County,  North  Etakota.  Williston 
Basin  states  ^at  it  would  transport  up 
to  300  Mcf  of  natural  gas  per  day  for 
Dakota  Growers’  and  use  the  proposed 
facilities  to  deliver  the  gas  to  Dakota 
Growers’. 

Williston  Basin  further  states  that  its 
FERC  Gas  Tarifi  does  not  prohibit  the 
addition  of  new  delivery  points  and  the 
addition  of  the  new  delivery  point  will 
have  no  significant  efiect  on  Williston 
Basin’s  pe^  day  or  annual 
requirements. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  alter  issuance  of 
the  instance  notice  by  the  Commission, 
file  pursuant  to  rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  vrithdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lou  D.  Cashell, 

Secretary. 

(FR  Doc.  93-17527  Filed  7-22-93;  8:45  ami 
aaiJMO  CODE  f717-01-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4681-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 


3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  23. 1993. 

FOR  FURTHER  MFORMATKM,  OR  TO  OOTAM 
A  COPY  OF  THIS  ICR,  CONTACT:  Ms.  Sandy 
Farmer  at  EPA.  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION:  | 

Office  oi  Air  and  Radiation  ’ 

Title:  National  Emission  Standard  for 
Asbestos-Reporting  and  Recordkeeping 
Requirements.  (EPA  ICR  No.  0111.07; 
OMB  No.  2060^101).  This  request  is  to 
extend  the  expiration  date  of  a  currently 
approved  collection  without  any  change 
in  the  substance  or  in  the  meth^  of 
collection.  i 

Abstract:  Under  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  for  Asbestos  (40 
CFR  part  61,  subpart  M),  owners  or 
operators  of  asbestos  milling, 
manufacturing,  fabricating,  waste 
disposal,  and  waste  conversion  fodlities 
must  provide  EPA,  or  the  delegated 
State  regulatory  authority,  with  one¬ 
time  notificaticms  and  reports,  and  must 
keep  records,  as  required  of  all  facilities 
subject  to  the  general  NESHAP 
requirements.  The  milling, 
manufacturing,  and  fabricating  sources 
are  required  to  maintain  records  of  daily 
visible  emission  monitoring  and  weekly 
control  device  inspections,  and  to  report 
on  a  quarterly  basis  if  visible  emissions 
are  detected.  EPA  uses  the  notificaticms 
and  reports  to  determine  whether 
control  devices  are  properly  installed, 
operated,  and  maintained. 

Owners  or  operators  of  structures 
undergoing  demolition  or  renovation 
must  notify  EPA  in  advance  of  the 
initiation  of  any  demolition  or 
renovation.  They  must  renotify  EPA,  in 
advance  of  the  ac:tual  start  date,  if  the 
projected  start  date  changes.  A 
representative  of  the  owner  or  operator 
must  be  trained  in  the  provisions  of  the 
standard,  and  recxirds  of  this  training 
maintained.  All  cuntainers  of  asbestos 
waste  must  be  labeled  with  the  name  of 
the  waste  generator  and  the  location 
where  the  waste  was  generated.  Recxmls 
must  be  maintained  for  2  years  on  the 
destination,  quantity  of  waste,  and  date 
for  eacdi  waste  shipment.  Generators  of 
asbestcrs  waste  must  notify  EPA  if 
delivery  to  the  disposal  site  cannot  be 
confirmed.  Owners  and  operators  of- 
asbestos  waste  disposal  sites  must 
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report  any  discrepancies  between  the 
amount  of  waste  designated  on  a  waste 
shipment  record  and  the  amount 
actually  received,  as  well  as  instances  of 
improperly  contained  waste.  Disposal 
sites  are  required  to  maintain  records  for 
at  least  2  years.  EPA  uses  the 
notifications  and  records  to  inspect 
asbestos  removal  and  related  waste 
handling  operations  to  verify 
compliance  with  the  standards. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  0.8 
hours  per  response  for  reporting,  and 
20.6  hours  per  recordkeeper  annually. 
The  estimated  reporting  burden 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  structures  undergoing  demolition  or 
renovation,  and  owners  and  operators  of 
asbestos  waste  disposal  sites. 

Estimated  No.  of  Respondents: 

10,447. 

Estimated  No.  of  Responses  Per 
Respondent:  42. 

Estimated  Total  Annual  Burden  on 
Respondents:  572, 77A  hours. 

Frequency  of  Collection:  Quarterly 
and  on  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  IX  20460. 
and 

Troy  Hillier,  Ofiice  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,Washington,  DC  20530. 

Dated:  July  16. 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  93-17569  Filed  7-22-93;  8:45  ami 
BiujNQ  cooc  asao-sa-f 


[FRL-4682-1] 

Acid  Rain  Program:  Draft  Permits  and 
Pubiic  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Draft  Permit  and 
Public  Comment  Period. 

smiMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Acid  Rain 
permits  to  32  utility  plants  according  to 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72). 


DATES:  Comments  on  Draft  permits  must 
be  received  no  later  than  30  days  after 
the  date  of  this  notice  or  the  publication 
date  of  this  notice  in  local  newspapers. 
ADDRESSES:  Administrative  Records. 

The  administrative  record  for  each  draft 
permit,  except  information  protected  as 
confidential,  may  be  viewed  at  the 
addresses  listed  in  “SUPPLEMENTARY 
INFORMATXm." 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to  the 
following: 

For  plants  in  New  York:  Steve  Riva, 
Chief,  Permitting  and  Toxics  Support 
Section,  Air  Compliance  Branch.  EPA 
Region  2,  Jacob  K.  Javitz  Federal  Bldg., 

26  Federal  Plaza,  room  500,  New  York, 
NY  10278. 

For  plants  in  Illinois,  Indiana  and 
Wisconsin:  David  Kee,  Director,  Air  and 
Radiation  Division,  EPA  Region  5  (A- 
18J),  Ralph  H.  Metcalfe  Federal  Bldg.,  77 
West  Jac^on  Blvd.,  Chicago,  IL  60604. 

For  plants  in  Iowa  and  Missouri: 
William  A.  Spratlin,  Director,  Air  and 
Toxics  Division,  EPA  Region  7  (ARTX), 
726  Minnesota  Ave.,  Kansas  City,  KS 
66101. 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenter’s 
name,  address,  and  telephone  number, 
and  the  commenter’s  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  draft  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  the  draft  permits: 

For  plants  in  New  York,  Cferry 
DeGaetano  at  (212)  264-6685.  Air  and 
Waste  Management  Division,  EPA 
Region  2,  Jacob  K.  Javitz  Federal  Bldg., 
26  Federal  Plaza,  Room  500,  New  York, 
NY  10278. 

For  plants  in  Illinois,  Cecilia  Mijares 
(312)  886-0968;  for  plants  in  Indiana, 
Patrick  Gimino  at  (312)  353-8651;  for 
plants  in  Wisconsin,  Beth  Bums  (312) 
886-2703;  Air  and  Radiation  Division, 
EPA  Region  5  (A-18J),  Ralph  H. 
Metcalfe  Bldg.,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

For  plants  in  Iowa  and  Missouri,  Jon 
Knodel  at  (913)  551-7622.  Air  and 


Toxics  Division,  EPA  Region  7  (ARTX), 
726  Minnesota  Ave.,  Kansas  City,  KS 
66101. 

SUPPLEMENTARY  INFORMATION: 

Permits 

EPA  proposes  to  approve,  for  1995 
only,  substitution  plans  and  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  are 
consistent  with  the  current  rules  and 
proposes  to  defer  action  on  these  plans 
and  parts  of  plans  for  1996-99. 

EPA  recently  stated,  in  a  July  16, 1993 
Federal  Register  notice,  that  it  is 
concerned  that  the  existing  Acid  Rain 
Program  regulations  could  be  read  to 
provide  utilities  an  open-ended  ability 
to  use  substitution  and  reduced 
utilization  plems  to  bring  Phase  n  imits 
into  Phase  I  and  create  a  significant 
number  of  excess,  new  allowances  in 
Phase  I.  58  FR  38370  (July  16, 1993). 

This  creation  of  allowances  would 
threaten  achievement  of  the  sulfur 
dioxide  emissions  reductions  intended 
to  be  made  under  the  Act  and  thus 
would  be  contrary  to  the  purposes  of  the 
Act.  See  id.  As  stated  in  the  July  16, 

1993  notice,  EPA  is  therefore  planning 
to  propose  revision  of  the  January  11, 
1993  regulations  implementing 
substitution  and  reduced  utilization 
plans  and  allowance  surrender  related 
to  reduced  utilization.  Id.  EPA  plans  to 
explain  these  matters  in  more  detail  in 
a  notice  of  proposed  rulemaking. 

The  owners  and  operators  of  some 
affected  sources,  however,  have  already 
submitted  to  EPA  substitution  and 
reduced  utilization  plans  based  on  their 
reading  of  the  existing  regulations.  In 
order  to  provide  owners  and  operators 
an  opportunity  to  adjust  their 
compliance  strategies  in  the  event  of 
regulatory  revisions,  EPA  issued  on  July 
16, 1993,  and  is  issuing  today,  draft 
permits  that  approve  for  1995  those 
substitution  plans  and  those  reduced 
utilization  plans  (and  parts  of  plans) 
with  compensating  units  that  comply 
with  the  January  11, 1993  regulations.  In 
the  draft  permits,  EPA  defers  action  on 
those  plans  and  parts  of  plans  for  1996- 
1999  pending  the  potential  regulatory 
revisions. 

Further,  as  explained  in  the  July  16, 
1993  notice,  the  one-year  approval  is 
applicable  only  to  those  plans  that  were 
submitted  before  July  16, 1993  and  that 
are  not  revised  on  or  after  the  date  to 
add  imits  to  the  plans.  Id.  Where  plans 
are  submitted,  or  revised  to  add  units, 
on  or  after  that  date  and  before  issuance 
of  Phase  I  permits  for  the  units  involved 
and  where  EPA  issues  the  permits 
before  the  completion  of  the  rulemaking 
discussed  above,  EPA  intends  to  defer 
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action  on  the  plans  for  1995-99. 

Similarly,  where  plans  are  submitted  or 
revised  on  or  after  July  16, 1993  and 
after  issuance  and  Phase  I  permits  for 
the  units,  EPA  also  intends  to  defer 
action  on  those  plans  for  1995-99  until 
completion  of  the  rulemaking.  Plans  on 
which  action  is  deferred  will  be 
reviewed  and  acted  on  in  accordance 
with  the  regulations  that  result  from  the 
rulemaking. 

EPA  proposes  to  approve  draft 
permits  that  specify  the  sulfur  dioxide 
emission  allowances  and  compliance 
plans  for  the  following  utility  plants; 

Region  2 

Albany  in  New  York:  201  allowances 
under  40  CFR  72.41  (substitution 
allowances)  in  1995  to  imit  1;  161 
substitution  allowances  to  unit  3;  two 
conditional  substitution  plans  for  1995 
in  which  Dunkirk  units  3  and  4  each 
designate  units  1  and  3  as  substitution 
units;  and  ten  conditional  reduced 
utilization  plans  that  rely  on  energy 
conservation  and  improved  unit 
efficiency  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

CR  Huntley  in  New  York:  5,460 
substitution  allowances  in  1995  to  unit 
63;  5,803  substitution  allowances  in 
1995  to  unit  64;  5,969  substitution 
allowances  in  1995  to  unit  65;  5,916 
substitution  allowances  in  1995  to  unit 
66;  12,769  substitution  allowances  in 
1995  to  unit  67;  11,926  substitution 
allowances  in  1995  to  unit  68;  two 
conditional  substitution  plans  for  1995 
in  which  Dunkirk  units  3  and  4  each 
designate  imits  63,  64,  65,  66,  67  and  68 
as  substitution  units;  and  30  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

Dunkirk  in  New  York:  12,268 
allowances  under  column  A  of  Table  1 
of  40  CFR  73.10  (Table  1  allowances)  in 
1995-1999  to  unit  3;  13,690  Table  1 
allowances  in  1995-1999  to  unit  4; 

8,233  substitution  allowances  in  1995  to 
unit  1;  9,414  substitution  allowances  in 
1995  to  unit  2;  eight  conditional 
substitution  plans  for  1995  in  which 
units  3  and  4  designate  units  1  and  2, 
Albany  units  1  and  3,  CR  Huntley  units 
63,  64,  65,  66,  67  and  68,  Oswego  units 
3, 4,  5  and  6  as  substitution  units;  and 
20  conditional  reduced  utilization  plans 
that  rely  on  energy  conservation  and 
improved  unit  efficiency  measures  and 
sulfur-ftee  generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

Oswego  in  New  York:  86  substitution 
allowances  in  1995  to  vmit  3;  379 
substitution  allowances  in  1995  to  unit 


4;  14,898  substitution  allowances  in 
1995  to  unit  5;  4,578  substitution 
allowances  in  1995  to  imit  6;  two 
conditional  substitution  plans  for  1995 
in  which  Dunkirk  units  3  and  4  each 
designate  units  3, 4, 5  and  6  as 
substitution  units;  and  20  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures  and  sulfur-ftee 
generation.  The  designated 
representative  is  Clement  E.  Nadeau. 

Region  5 

Hutsonville  in  Illinois:  9,845 
substitution  allowances  in  1995  to  unit 
05;  10,305  substitution  allowances  in 
1995  to  unit  06;  and  a  conditional 
substitution  plan  for  1995  in  which 
Meredosia  designates  units  05  and  06  as 
substitution  units.  The  designated 
representative  is  Gilbert  W.  Moorman. 

Meredosia  in  Illinois:  15,227  Table  1 
allowances  in  1995-1999  to  unit  05; 
1,245  substitution  allowances  in  1995  to 
unit  01;  1,355  substitution  allowances 
in  1995  to  unit  02;  1,173  substitution 
allowances  in  1995  to  unit  03;  1,078 
substitution  allowances  in  1995  to  unit 
04;  and  three  conditional  substitution 
plans  for  1995  in  which  unit  05 
designates  units  01,  02,  03  and  04  as 
substitution  units,  unit  05  designates 
Hutsonville  units  05  and  06  as 
substitution  units,  and  unit  05 
designates  Newton  unit  1  as  a 
substitution  unit.  The  designated 
representative  is  Gilbert  W.  Moorman. 

Newton  in  Illinois:  14,879  substitution 
allowances  in  1995  to  unit  1;  and  a 
conditional  substitution  plan  for  1995  in 
which  Meredosia  unit  05  designates 
unit  1  as  a  substitution  unit.  The 
designated  representative  is  Gilbert  W. 
Moorman. 

Rockport  in  Indiana:  21,936 
substitution  allowances  in  1995  to  unit 
MBl;  and  a  conditional  substitution 
plan  for  1995  in  which  Tanners  Creek 
unit  U4  designates  unit  MBl  as  a 
substitution  unit.  The  designated 
representative  is  John  M.  McManus. 

Tanners  Creek  in  Indiana:  27.209 
Table  1  allowances  in  1995-1999  to  unit 
U4;  a  conditional  substitution  plan  for 
1995  in  which  unit  U4  designates 
Rockport  unit  MBl  as  a  substitution 
unit;  and  a  conditional  reduced 
utilization  plan  that  relies  on  energy 
conservation.  The  designated 
representative  is  John  M.  McManus. 

Alma  in  Wisconsin:  5,105  substitution 
allowances  in  1995  to  unit  B4;  8,155 
substitution  allowances  in  1995  to  unit 
B5;  and  a  conditional  substitution  plan 
for  1995  in  which  Genoa  imit  1 
designates  units  B4  and  B5  as 
substitution  units.  The  designated 
representative  is  John  P.  Leifer. 


Columbia  in  Wisconsin:  19,584 
substitution  allowances  in  1995  to  unit 
1;  8,339  substitution  allowances  in  1995 
to  unit  2;  and  two  conditional 
substitution  plans  for  1995  in  which 
Edgewater  unit  5  designates  units  1  and 
2  as  substitution  units.  The  designated 
representative  is  Norman  E.  Boys. 

Edgewater  in  Wisconsin:  24,099  Table 
1  allowances  in  each  year  1995-1999  to 
unit  4;  5,247  substitution  allowances  in 
1995  to  \init  3;  7,263  substitution 
allowances  in  1995  to  unit  5;  four 
conditional  substitution  plans  for  1995 
in  which  unit  4  designates  units  3  and  i 
5  and  Columbia  units  1  end  2  as  { 

substitution  units;  and  two  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improv^  unit 
efficiency  measures.  The  designated 
representative  is  Norman  E.  Boys. 

Genoa  in  Wisconsin:  22,103  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  and  three  conditional 
substitution  plans  for  1995  in  which 
unit  1  designates  Alma  units  B4  and  B5 
as  substitution  units,  unit  1  designates 
J  P  Madgett  unit  Bl  as  a  substitution  j 
unit,  and  unit  1  as  a  substitution  unit.  ! 
and  unit  1  designates  Stoneman  units  t 
Bl  and  B2  as  substitution  units.  The 
designated  representative  is  John  P. 
Leifer. 

/  P  Madgett  in  Wisconsin:  6,862 
substitution  allowances  in  1995  to  unit 
Bl;  and  a  conditional  substitution  plan 
for  1995  in  which  Genoa  imit  1 
designates  unit  Bl  as  a  substitution  unit. 
The  designated  representative  is  John  P. 
Leifer. 

Nelson  Dewey  in  Wisconsin:  5,852 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  1;  6,504  Table  1  allowances 
in  each  year  1995-1999  to  unit  2;  two 
conditional  substitution  plans  for  1995 
in  which  units  1  and  2  designate  Rock 
River  unit  1  as  a  substitution  unit,  and 
units  1  and  2  designate  Rock  River  unit 
2  as  a  substitution  unit;  and  two 
conditional  reduced  utilization  plans 
that  rely  on  energy  conservation  and 
improved  unit  efficiency  measures.  The 
designated  representative  is  Norman  E. 
Boys. 

Pulliam  in  Wisconsin:  7,312  Table  1 
allowances  in  each  year  1995-1999  to 
unit  8;  516  substitution  allowances  in 
1995  to  imit  3;  773  substitution 
allowances  in  1995  to  unit  4;  2,254 
substitution  allowances  in  1995  to  unit 
5;  2,938  substitution  allowances  in  1995 
to  unit  6;  7,561  substitution  allowances 
in  1995  to  unit  7;  and  eight  conditional 
substitution  plans  for  1995  in  which 
unit  8  designates  units  3, 4,  5, 6  and  7 
and  Weston  units  1,  2  and  3  as 
substitution  units,  llie  designated 
representative  is  Gary  T.  Van  Helvoirt. 
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Rock  River  in  Wisconsin:  5,896 
substitution  allowances  in  1995  to  unit 
1;  5,7C7  substitution  allowances  in  1995 
to  unit  2;  two  conditional  substitution 
plans  for  1995  in  which  Nelson  Dewey 
units  1  and  2  designate  unit  1  as  a 
substitution  unit,  and  Nelson  Dewey 
units  1  and  2  designate  unit  2  as  a 
substitution  unit;  and  two  conditional 
reduced  utilization  plans  that  rely  on 
energy  conservation  and  improved  unit 
efficiency  measures.  The  designated 
representative  is  Norman  E.  Boys. 

Stoneman  in  Wisconsin:  1,004 
substitution  allowances  in  1995  to  unit 
Bl;  1,273  substitution  allowances  in 
1995  to  unit  B2;  and  a  conditional 
substitution  plan  for  1995  in  which 
Genoa  unit  1  designates  units  Bl  and  B2 
as  substitution  units.  The  designated 
representative  is  John  P.  Leifer. 

Weston  in  Wisconsin:  2,213 
substitution  allowances  in  1995  to  unit 
1;  5,317  substitution  allowances  in  1995 
to  unit  2;  6,555  substitution  allowances 
in  1995  to  unit  3;  and  three  conditional 
substitution  plans  for  1995  in  which 
Pulliam  unit  8  designates  units  1,  2  and 
3  as  substituticHi  units.  The  designated 
representative  is  Gary  T.  Van  Helvoirt. 

Region  7 

Burlin^on  in  Iowa:  10,428  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  the  pan  of  twelve  conditional 
reduced  utilization  plans  for  1995  in 
whicdi  unit  1  designates  Prairie  Creek  3 
and  Sutherland  3  as  compensating 
units;  and  the  part  of  those  plans  for 
1995-1999  that  rely  on  energy 
conservation  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Stephen  W.  Southwick. 

Pnoirje  Creek  in  Iowa:  7,965  Table  1 
allowances  in  each  year  1995-1999  to 
unit  4;  2,711  allowances  under  40  CFR 
72.43  (ctxnpensating  unit  allowances)  in 
1995  to  unit  3;  the  part  of  twelve 
conditional  reduced  utilization  plans  for 
1995  in  which  unit  4  designates  unit  3 
and  Sutherland  3  as  compensating 
units;  and  the  part  of  those  plans  for 
1995-1999  that  rely  on  energy 
conservation  measures  and  sulfur-bee 
generation.  The  designated 
representative  is  Stephen  W.  Southwick. 

Sutherland  in  Iowa:  8,898 
compensating  unit  allowances  in  1995 
to  unit  1;  the  part  of  sixteen  conditional 
reduced  utilization  plans  for  1995  in 
which  Burlington  unit  1  and  Prairie 
Creek  unit  4  designate  unit  1  as  a 
compensating  unit;  and  the  part  of  those 
plans  for  1995-1999  that  rely  on  energy 
conservation  measures  and  sulfur-free 
generation.  The  designated 
representative  is  Stephen  W.  Southwick. 

Hanihom  in  Missouri:  25,734 
allowances  in  1995  to  unit  5;  and  a 


substitution  plan  for  1995  in  whifii 
Montrose  units  1,  2  and  3  designate  unit 
5  as  a  substitution  unit.  The  d^ignated 
representative  is  Marcus  Jackson. 

James  River  in  Missouri:  4,722  Table 
1  allowances  in  each  year  1995-1999  to 
unit  5;  3,802  substitution  allowances  in 
1995  to  imit  3;  6,828  substitution 
allowances  in  1995  to  unit  4;  and  three 
conditional  substitution  plans  for  1995 
in  which  unit  5  designates  imits  3  and 
4  and  Southwest  unit  1  as  substitution 
units.  The  designated  representative  is 
G.  Duane  Galloway. 

Labadie  in  Missouri:  39,055  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  36,718  Table  1  allowances  in 
each  year  1995-1999  to  unit  2;  39,249 
Table  1  allowances  in  each  year  1995- 
1999  to  unit  3;  and  34,994  Table  1 
allowances  in  each  year  1995-1999  to 
unit  4;  and  six  conditional  substitution 
plans  for  1995,  one  for  each  substitution 
unit,  in  which  units  1,  2,  3  and  4  and 
Sioux  units  1  and  2  designate  Meramec 
units  1,  2,  3  and  4  and  Rush  Island  units 
1  and  2  as  substitution  units.  The 
designated  representative  is  Jerrel  D. 
Smidi. 

Meramec  in  Missouri:  1,816 
substitution  allowances  in  1995  to  unit 
1;  1,948  substitution  allowances  in  1995 
to  unit  2;  4,166  substituticHi  allowemces 
in  1995  to  unit  3;  4,507  substitution 
allowances  in  1995  to  unit  4;  and  four 
conditional  substitution  plans  for  1995 
in  which  Sioux  units  1  and  2  and 
Labadie  units  1,  2, 3  and  4  designate 
units  1,  2,  3  and  4  as  substitution  units. 
The  designated  representative  is  Jerrel 
D.  Smith. 

Montrose  in  Missouri:  7,196  Table  1 
allowance  in  each  year  1995-1999  to 
unit  1;  7,984  Table  1  allowances  in  each 
year  1995-1999  to  unit  2;  9,824  Table  1 
allowances  in  each  year  1995-1999  to 
unit  3;  and  a  substitution  plan  for  1995 
in  which  units  1,  2  and  3  designate 
Hawthorn  unit  5  as  a  substitution  unit. 
The  designated  representative  is  Marcus 
Jackson. 

Rush  Island  in  Missouri:  26,935 
substitution  allowances  in  1995  to  unit 
1;  30,145  substitution  allowances  in 
1995  to  imit  2;  and  two  conditional 
substitution  plans  for  1995  in  which 
Sioux  units  1  and  2  and  Labadie  units 
1.  2,  3  and  4  designate  units  1  and  2  as 
substitution  units.  The  designated 
representative  is  Jerrel  D.  Smith. 

Sibley  in  Missouri:  15,170  Table  1 
allowances  in  each  year  1995-1999  to 
unit  3;  2,810  substitution  allowances  in 
1995  to  unit  1;  3,462  substitution 
allowances  in  1995  to  tuiit  2;  and  a 
substitution  plan  for  1995  in  which  unit 
3  designates  units  1  and  2  as 
substitution  units.  The  designated 
representative  is  John  C.  Browning. 


Sioux  in  Missouri:  21,976  Table  1 
allowances  in  each  year  1995-1999  to 
unit  1;  23,067  Table  1  allowances  in 
each  year  1995—1999  to  unit  2;  and  six 
conditional  substitution  plans  for  1995, 
one  for  each  substitution  unit,  in  which 
units  1  and  2  and  Labadie  units  1, 2,  3 
and  4  designate  Meramec  units  1,  2,  3 
and  4  and  Rush  Island  units  1  and  2  as 
substitution  units.  The  designated 
representative  is  Jerrel  D.  Smith. 

Southwest  in  Missouri:  3,922 
substitution  allowances  in  1995  to  unit 
1;  and  a  conditional  substitution  plan 
for  1995  in  which  James  River  unit  5 
designates  unit  1  as  a  substitution  unit. 
The  designated  representative  is  G. 
Duane  Galloway. 

Thomas  Hill  in  Missouri:  9,980  Table 
1  allowances  in  each  year  1995-1999  to 
unit  MBl;  18,880  Table  1  allowances  in 
each  year  1995-1999  to  unit  MB2; 

14,011  substitution  allowances  in  1995 
to  unit  MBS;  and  a  substitution  plan  for 
1995  in  which  units  MBl  and  M62 
designate  unit  MBS  as  a  substitution 
unit.  The  designated  representative  is 
Gary  L.  Fulks. 

Addresses:  The  administrative  records 
for  each  plan  may  be  viewed  during 
normal  operating  hours  at  the  following 
locations: 

Region  2 

For  plants  in  New  York:  EPA  Region 
2,  Jacob  K.  Javitz  Federal  Bldg.,  26 
Federal  Plaza,  Room  505,  New  York,  NY 
10278,  (212)  264-6685. 

Region  5 

For  plants  in  Illinois:  (1)  EPA  Region 
5,  Ral{^  H.  Metcalfe  Federal  Bldg., 
Rocnn  1822,  77  West  Jackson  Blvd., 
Chicago,  IL  60604,  and  (2)  Illinois 
Environmental  Protection  Agency 
Library,  2200  Churchill  Road, 
Springfield,  IL  62706 

For  plants  in  Indiana:  EPA  Region  5 
(address  above). 

For  plants  in  Wisconsin:  (1)  EPA 
Region  5  (address  above),  and  (2) 
Wisconsin  Department  of  Natural 
Resources,  101  S.  Webster  St.,  7th  Floor, 
Madison  WI  53703. 

Region  7 

For  plants  in  Iowa:  (1)  EPA  R^ion  7 
Library,  726  Minnesota  Ave.,  Kansas 
City,  KS,  66101,  (913)  551-7358;  (2) 
Iowa  Department  of  Natural  Resources, 
900  K  Grand,  Des  Moines,  LA  50309, 
(515)  281-8012;  and  (3)  the  additional 
locations  for  each  plant: 

Buriington:  Burlington  Public  Library, 
501  N.  4th  St.,  Burlington,  lA  52601, 
(319)  753-1647. 

Prairie  Creek:  Cedar  Rapids  Public 
Library,  500 1st  St.  SE,  Ce^r  Rapids.  lA 
52401-2095,  (319)  398-5123. 
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Sutherland:  Marshalltown  Public 
Library,  36  N.  Center  St.,  Marshalltown. 
lA  50158,  (515)  754-5738. 

For  plants  in  Missouri:  (1)  EPA  Region 
7  Library  (address  above);  (2)  Missouri 
Department  of  Natxural  Resources. 
Jefferson  State  Office  Building.  Jefferson 
City.  MO  65102.  (314)  751-4817;  and  (3) 
the  locations  listed  for  each  plant  below: 

Hawthorn  and  Sibley:  Kansas  City  , 
Public  Library.  311  E.  12th  St..  Kansas 
City.  MO  64106.  (816)  221-9650. 
Identification  of  Document:  Notice  of 
Public  Comment  Period  and  Draft 
Acid  Rain  Permit — Page  15 
James  River  and  Southwest: 
Sprinfield-Greene  County  Library.  397 
E.  Central.  Springfield.  MO  65801.  (417) 
869-4621. 

Labadie:  Scenic  Regional  Library.  308 
Hawthorne  Dr..  Union.  MO  63084.  (314) 
583-3224. 

Meramic:  Saint  Louis  Public  Library. 
1301  Olive  St.,  St.  Louis,  MO  63103. 
(314) 241-2288. 

Montrose:  Henry  County  Library,  123 
E.  Franklin,  Clinton,  MO  64735-2151. 
(816) 885-2612. 

Rush  Island:  Festus  Public  Library, 

222  N.  Mill  St.,  Festus.  MO  63028,  (314) 
937-2017. 

Sioux:  Saint  Charles  City  County 
Library — Kisker  Rd.  Branch,  1000  Kisker 
Rd.,  St.  Charles.  MO  63304,  (314)  926- 
7323. 

Thomas  Hill:  Little  Dixie  Regional 
Library,  111  N.  4th  St.,  Moberly,  MO 
65270,  (816)  263-4426. 

Dated:  July  20, 1993. 

Brian  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Off  ice  of  Air  and 
Radiation. 

IFR  Doc.  93-17568  Filed  7-22-93;  8:45  am) 
MLUNQ  cooe  MaO-60-M 


(ER-FRL-4622-9) 

Environmantal  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  July  5, 1993  through  July  9, 
1993  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260^5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10. 1993  (58  FR  18392). 


Draft  EISs 

ERP  No.  D-AFS-G61033-NM  Rating 
LO,  Sipapu  Ski  Area  Expansion.  Master 
Development  Plan  Approval  and 
Special  Use  Permit.  C^on  National 
Forest,  Camino  Real  Ranger  District, 

Taos  Coimty,  NM. 

Summary:  EPA  expressed  no 
objections  to  the  preferred  alternative. 

ERP  No.  D-AFS-K61025-CA  Rating 
LO,  Tallac  Historic  Site  Master  Plan. 
Implementation.  Lake  Tahoe 
Management  Unit,  Special  Use  Permit, 

El  Dorado  Coimty,  CA. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative. 

ERP  No.  D-FHW-H40147-NB  Rating 
L02,  Omaha  Northwest  Connector/ 
Sorensen  Parkway  Improvements, 
Construction  between  72nd  Street  and 
Blair  High  Road  and  south  of  1-680, 
Funding  and  COE  Section  404  Permit, 
City  of  Omaha,  Douglas  County,  NB. 

Summary:  EPA  had  no  objections  to 
the  project,  EPA  requests  up-to-date  air 
modeling,  and  more  information  on 
wetlands  mitigation. 

ERP  No.  D-FHW-L40182-WA  Rating 
EOl,  Twin  Bridges  Replacement  Project. 
Grosscup  Road  over  the  Yakima  River, 
Funding  and  COE  Section  10/404 
Permit,  Benton  County,  WA. 

Summary:  EPA  rated  Alternatives  1 
and  2,  LO  (Lack  of  Objections)  and 
Alternatives  3A  and  3B  EO-1 
(Environmental  Objections-Adequate 
Information).  EPA  had  environmental 
objections  with  alternative  3A  based  on 
the  potential  destruction  of  1,500  to 
2,000  square  feet  of  excellent  salmon 
spawning  habitat  and  on  the  destruction 
of  1.5  acres  of  riparian  habitat,  an 
uncommon  and  biologically  rich 
vegetation  community  in  the  Region. 
EPA  had  environmental  objections  with 
alternative  3B  based  on  the  potential 
destruction  of  the  1.5  acres  of  riparian 
habitat. 

ERP  No.  DS-AFS-K6U07-CA  Rating 
EC2,  Mount  Vida  Planning  Area 
Integrated  Resource  Management  Plan. 
Additional  Information  concerning 
Allocation  of  Marten  Habitat. 
Consideration  of  an  Uneven-Aged 
Harvest  Alternative  and  A  Revised 
Biological  Evaluation,  Modoc  National 
Forest,  Warder  Mountain  Ranger 
District,  Modoc  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the  “light 
conifer  retention”  practices  in 
conjunction  with  even-aged 
management  may  not  achieve  the 
biological  diversity  that  uneven-aged 
management  might  provide.  EPA 
requested  more  information  in  the 
FSEIS  on  the  benefits  of  uneven-aged 
management. 


Dated:  July  20. 1993. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
IFR  Doc.  93-17592  Filed  7-22-93;  8:45  am) 
BILUNQ  CODE:  S6S0-60-U 


[ER-FRL-4622-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  July  12, 1993  Through 
July  16, 1993  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  930236,  DRAFT  EIS,  UAF,  IN, 
Grisson  Air  Force  Base  (AFB) 

Disposal  and  Reuse,  Implementation, 
Miami  and  Cass  Counties,  IN,  Due: 
September  07, 1993,  Contact:  George 
Gauger  (210)  536-3069. 

EIS  No.  930237,  DRAFT  EIS,  AFS,  MT. 
Smokey-Corridor  Timber  Sales, 
Timber  Management  and  Road 
Construction/Reconstruction, 
Implementation,  Lewis  and  Clark 
National  Forest,  White  Sulphur 
Springs,  Meagher  County,  MT,  Due: 
September  15, 1993,  Contact:  Craig 
Cowie  (406)  547-3361. 

EIS  No.  930238,  FINAL  EIS,  UAF.  AK. 
Ionospheric  Research  Facility  for  the 
High  Frequency  Active  Auroral 
Research  Program,  Construction  and 
Operation.  Site  Selection,  COE 
Section  404  Permit  and  NPDES 
Permit,  AK,  Due:  August  23, 1993, 
Contact:  John  Heckscher  (617)  377- 
5121. 

EIS  No.  930239,  DRAFT  SUPPLEMENT. 
COE,  MS,  Mississippi  River  and 
Tributaries  Flood  Control,  Updated 
Information,  Upper  Yazoo  Projects 
(UYP),  Yazoo  River  Basin,  several 
Counties,  MS,  Due:  August  23, 1993, 
Contact:  Gary  Young  (601)  631-5906. 
EIS  No.  930240,  DRAFT  SUPPLEMENT. 
COE,  WY.  Jackson  Hole  Flood 
Protection/Levee  Maintenance  Plan, 
Operation  and  Maintenance,  Updated 
Information,  Improvements  to  Quarry/ 
Access  Project.  Snake  and  Gro  Ventre 
Rivers,  Teton  County,  WY,  Due: 
September  07, 1993,  Contact:  Lonnie 
Mettler  (509)  522-6627. 

EIS  No.  930241.  DRAFT  EIS,  BOP.  WA. 
King  County  Federal  Detention 
Center,  Site  Selection,  Operation  and 
Construction,  Qty  of  Seattle  or  the 
City  of  SeaTac,  King  County,  WA, 
Due:  September  07, 1993,  Contact: 
Patricia  K.  Sledge  (202)  514-6470. 

EIS  No.  930242,  FINAL  EIS.  AFS,  UT. 
North  Slope  Timber  Sale  and  Road 
Construction/Reconstruction, 
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Implementation.  Dixie  National 
Forest,  Teasdale  Ranger  District, 
Wayne  County.  UT.  Due:  August  25, 
1993,  Contact;  Marvin  R.  Turner  (801) 
425-3702. 

EIS  No.  930243,  FINAL  SUPPLEMENT, 
IBR,  NM,  Rio  Grande-Velarde  to 
Caballo  Dam  Operation  and 
Maintenance,  Updated  Information  on 
River  Maintenance  Program,  Rio 
Grande  and  Middle  Rio  Grande 
Projects,  Elephant  Butte  Reservoir, 

NM.  Due:  August  23, 1993,  Contact: 
Marc  Rucker  (505)  766-1753. 

EIS  No.  930244,  FINAL  SUPPLEMENT. 
AFS,  AK,  Bohemia  Mountain  Timber 
Sales,  ImplementaticHi,  Updated 
Information  to  Limit  Alternatives  to 
those  that  would  not  impact  Potential 
Recommendation  of  Duncan  Salt 
Chuck  Creek  for  Inclusion  in  the 
National  Wild  and  Scenic  River 
System  and  COE  Permit  Issuance, 
Tongass  National  Forest,  Stikine  Area, 
AK,  Due:  August  23, 1993,  Contact: 
Davide  E.  Helmick  (907)  772-3841. 

EIS  No.  930245,  DRAFT  EIS,  AFS,  ID, 
Fuzzy-Bighom  Timber  Harvest 
Project,  Implementation.  Clearwater 
National  Forest,  Pierce  Ranger 
District,  Clearwater  County,  ID,  Due: 
September  07, 1993,  Qmtact:  Rick 
Kusicko  (700)  391-2513. 

EIS  No.  930246,  DRAFT  EIS,  AFS,  OR. 
Fox  Ecosystem  Restoration  Projects: 
Day  and  Dunning  Timber  Salvage 
Sales  and  Other  Projects, 
Implementation,  M^aur  National 
Forest,  Long  Creek  Ranger  District. 
Grant  Coimty,  OR.  Due:  September  07, 
1993,  Contact;  John  Shoberg  (503) 
575-2110. 

EIS  No.  930247,  FINAL  EIS,  SFW,  lA, 
Walnut  Creek  National  Wildlife 
Refuge  and  Prairie  Learning  Center 
Master  Plan,  Restoration  and 
Reconstruction,  Prairie  City,  Jasper 
County,  lA,  Due:  August  23, 1993, 
Contact:  Richard  M.  Birger  (515)  994- 
2415. 

Dated:  July  20. 1993. 

William  D.  DkkeraaB. 

Deputy  Director,  Office  of  Federal  Activities. 

(FR  Doc.  93-17591  Filed  7-22-93;  8:45  am) 

BtUMO  COOC  MW  ■>  U 


[FRL-4682-2] 

Indiana:  Partial  Program  Adequacy 
Determination  of  State  Municipal  Solid 
Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  5). 

ACTION:  Notice  of  tentative 
determination  on  partial  program 
application  of  Indiana  for  partial 
program  adequacy  determination. 


public  hearing  and  public  comment 
period. 

SUMMARY:  Section  4005(c)(lHB)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 

RCRA  section  4005(c)(lKC)  requires  the 
Environmental  F*rotection  Arancy  (EPA) 
to  determine  whether  States  have 
adequate  permit  programs  for  MSWLFs, 
but  does  not  mandate  issuance  of  a  rule 
for  such  determinations.  The  EPA  has 
drafted  and  is  in  the  process  of 
profHising  the  State/Tribal 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  whi^  EPA  will 
approve,  or  partially  approve.  State/ 
Tribal  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
State/Tribal  MSWLF  permit  programs  as 
final  applications  are  submitted.  Thus, 
these  approvals  are  not  dependent  on 
final  promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adeouacy 
determinations  will  be  maoe  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
intwpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
intwaction  bi^ween  the  State^ribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
ownars/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  40  CFR  part  258  to  the 
extent  the  State/Tribal  permit  program 
allows  such  flexibility!  The  EPA  notes 
that  regardless  of  the  approval  status  of 
a  State/Tribe  and  the  permit  status  of 
any  facility,  the  revis^  Federal  MSWLF 
Criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

Indiana  applied  for  a  partial 
determination  of  adequacy  under 
Section  4005  of  RCRA.  The  EPA 
reviewed  Indiana’s  application  and 
made  a  tentative  determination  of 
adequacy  for  those  portions  of  the 
State’s  MSWLF  permit  program  that  are 
adequate  to  assure  compliance  with  the 
revised  Federal  MSWLF  Criteria.  These 
portions  are  described  later  in  this 
notice.  The  State  plans  to  revise  the 
remainder  of  its  permit  program  to 
assure  complete  compliance  with  the 
revised  Federal  MSWLF  Criteria,  and 


gain  full  jKogram  approval.  Indiana’s 
application  for  partial  program 
adequacy  determination  is  available  for 
public  review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  any  determination 
to  approve  a  State/Tribal  MSWLF 
permit  program.  Region  5  has  scheduled 
an  opportunity  for  a  public  hearing  on 
this  tentative  determination.  Details 
appear  below  in  the  “DATES”  section. 
DATES:  All  comments  on  Indiana’s 
application  for  a  partial  determination 
of  adequacy  must  be  received  by  U.S. 
EPA  Region  5  by  the  close  of  business 
on  September  15, 1993.  A  public 
hearing  is  scheduled  for  September  15. 
1993,  from  1  p.m.  to  4  p.m.  in  Room  A 
of  the  Conference  Center  at  the  Indiana 
Government  Center  South,  402  West 
Washington  Street,  Indianapolis. 

Indiana  46204.  Indiana  will  participate 
in  the  public  hearing  held  by  EPA  on 
this  subject. 

ADDRESSES:  Copies  of  Indiana’s 
application  for  partial  adequacy 
detennination  are  available  fi'om  9  a.m. 
to  4  p.m.  during  normal  working  days 
at  the  following  addresses  for  inspe^on 
and  copying:  Indiana  Department  of 
Environmental  Management,  105  South 
Meridian  Street,  Indianapolis,  Indiana 
46206,  Attn:  Ms.  Lynn  West;  and  U.S. 
EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 

Attn;  Mr.  Andrew  Tschampa,  mailcode 
HRP-8J.  All  written  comments  should 
be  sent  to  the  EPA  Region  5  Office. 

FOR  FURTHER  INFORMATION  CONTACT.  U.S. 
EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 

Attn:  Mr.  Andrew  Tschampa,  mailcode 
HRP-8J,  telephone  (312)  886-0976. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  revised  Federal  Criteria 
under  part  258.  Subtitle  D  also  requires 
in  section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure 
compliance  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  drafted  and  is  in  the  process 
of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  'The  rule 
will  specify  the  requirements  which 
State^ribal  programs  must  satisfy  to  be 
determined  adequate. 
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EPA  intends  to  propose  in  STIR  to 
allow  partial  approvals  iE 

(1)  The  Regional  Administrator 
determines  that  the  State/Tribal  permit 
program  largely  meets  the  requirements 
for  ensuring  compliance  with  40  CFR 
part  258; 

(2)  Changes  to  a  limited,  narrow 
part(s)  of  the  State/Tribal  program  are 
needed  to  meet  these  requirements;  and 

(3)  Provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258.  Those  requirements,  if 
promulgated,  will  address  the  potential 
problems  posed  by  the  dual  State/Tribe 
and  Federal  programs  that  will  come 
into  effect  in  October  1993  in  those 
States/Tribes  that  still  have  only  partial 
approvals  of  their  MSWLF  programs.  On 
that  date.  Federal  rules  covering  any 
portion  of  a  State/Tribe’s  program  that 
has  not  received  EPA  approval  apply 
directly  to  owners/operators.  Owners 
and  operators  of  MSWLFs  subject  to 
such  dual  programs  roust  be  able  to 
understand  which  requirements  apply 
and  comply  with  them.  In  addition,  the 
pieces  of  the  Federal  program  that  are  in 
effect  must  mesh  well  enough  with  the 
approved  portions  of  the  State/Tribal 
program  to  leave  no  significant  gaps  in 
regulatory  control  of  MSWLFs.  Partial 
approval  vrould  allow  the  Agency  to 
approve  those  provisions  of  the  State/ 
Tribal  permit  program  that  meet  the 
requirements  and  provide  the  State/ 
Tribe  time  to  make  necessary  changes  to 
the  remaining  portions  of  its  program. 

As  a  result,  owners/operators  will  be 
able  to  work  with  the  State/Tribal 
permitting  agency  to  take  advantage  of 
the  Criteria's  flexibility  for  those 
portions  of  the  program  that  have  been 
approved. 

As  provided  in  the  revised  Federal 
Criteria.  EPA’s  national  subtitle  D 
standards  will  take  effect  cm  Octr^r  9, 
1993.  Any  portions  of  the  Federal 
Criteria  which  are  not  iixduded  in  an 
approved  State/Tribal  program  by 
October  9. 1993,  would  apply  directly  to 
the  owner/operator. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  STIR  EPA 
interprets  the  requirements  for  States  or 
Tribes  to  develop  adequate  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 


jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement,  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  own«r  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  R^ons  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program,  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
when  it  proposes  the  STIR.  EPA  expects 
States/Tribes  to  meet  all  of  these 
requirements  for  ail  elements  of  a 
MSWLF  program  before  it  gives  foil 
program  approval  to  a  MSWLF  program. 

EPA  also  is  requesting  StatesTTribes 
seeking  partial  program  approval  to 
provide  a  sdiedule  for  the  submittal  of 
all  remaining  portions  of  their  MSWLF 
permit  programs.  EPA  notes  that  it 
intends  to  propose  to  make  submission 
of  a  schedule  mandatory  in  the  STIR. 

B.  Stale  of  Indiana 

On  June  3. 1993,  Indiana  submitted  an 
application  for  partial  program 
ad^uacy  determination.  EPA  has 
reviewed  Indiana's  application  and  has 
tentatively  determine  that  the  State's 
subtitle  D  program  will  ensure 
compliance  with  the  following  portions 
of  the  revised  Federal  Criteria. 

1.  Location  restrictions  for  airport 
safety,  except  the  requirement  to  notify 
the  Federal  Aviation  Administration 
found  in  40  CFR  2S8.10(b).  floodplains 
for  new  units  and  lateral  expansions 
only,  and  wetlands  (EPA  app^val  is  for 
Indiana  requirements  that  are* 
comparable  to  40  CFR  258.10(a),  258.11 
(new  units  and  lateral  expansions  only), 
and  258,12); 

2.  Operating  criteria  for  covw 
materials,  disease  vector  control,  air 
criteria,  access  restrictions,  run-on/run¬ 
off  control  systems,  siuface  water, 
liquids  restrictions,  and  explosive  gas 
control,  except  the  requirements  for 
quarterly  gas  monitoring  and 
development  of  a  remediation  plan 
found  in  40  CFR  258.23(bK2)  and 
258.23(c)(2)  and  (3)  (EPA  approval  is  for 
Indiana  requirements  that  are 
comparable  to  40  CFR  258.21,  258.22, 
258.24,  258.25,  258.26,  258.27,  258.28, 
and  258.23(a),  258.23(bKl). 

258.23(c)(1)): 

3.  Groundwater  monitoring  systems, 
sampling  and  analysis  requirements 
(EPA  approval  is  for  Indiana 
requirements  that  are  comparable  to  40 
CFR  258.50,  258.51,  and  258.53); 


4.  Closure  requirements,  except  the 
final  cover  requirements  found  in  40 
CFR  258.60  (a)  and  (b),  and  the 
requirement  to  include  an  estimate  of 
the  maximum  inventory  of  wastes  in  the 
closure  plan  found  in  40  CFR 
258.60(cM3))  (EPA  approval  is  for 
Indiana  requireromits  that  are 
comparable  40  CFR  2S8.60(cKl),(2).(4) 
and  258.60<d)-(i)); 

5.  Post-closure  care  requirements, 
except  the  requirement  to  include  in  the 
post-f'Josure  plan  a  description  of 
planned  uses  for  the  site  found  in  40 
CFR  25B.61(c)  (EPA  approval  is  for 
Indiana  requirements  that  are 
comparable  to  258.61  (a)  and  (b).  258.61 
(c)  (1)  and  (2),  258.61  (d)  end  (ej);  and 

6.  Financial  assurance  requirements 
and  allowable  mechanisms  for  closura 
and  post-cl<wura  care  (EPA  approval  is 
for  Indiana  requirements  that  are 
comparable  to  40  CFR  258.71,  2S8.72, 
and  258.74). 

Not  all  States/Tribes  will  have 
existing  permit  programs  throi^  which 
they  can  ensure  compliance  with  all 
provisions  of  the  revised  Federal 
Criteria.  Were  EPA  to  restrict  a  State/ 
Tribe  hom  submitting  its  application 
until  it  could  ensure  compliance  with 
the  entirety  of  40  CFR  part  258,  many 
States/Tribes  would  need  to  postpone 
obtaining  approval  of  their  permit 
programs  for  a  significant  amount  of 
time.  This  delay  in  determining  the 
adequacy  of  the  State/Tribal  permit 
program  while  the  State/Tribe  revises  its 
statutes  or  regulations,  could  impose  a 
substantial  burden  on  owners  and 
operators  of  landfills  because  the  State/ 
Tribe  would  be  unable  to  exercise  the 
flexibility  available  to  States/Tribes 
with  permit  programs  which  have  been 
roved  as  adequate, 
o  ensure  compliance  with  all  of  the 
revised  Federal  Criteria,  Indiana  needs 
to  revise  the  following  aspects  of  its 
permit  program. 

1.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  location 
restrictions  for  airports  (notification  of 
FAA  only),  floodplains  for  existing 
MSWLF  units,  fault  areas,  seismic 
impact  zones,  unstable  areas,  and 
closure  of  existing  MSWLF  units  in  40 
CFR  258.10(b).  258.11,  258.13,  258.14, 
258.15,  and  258.16. 

2.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  operating 
requirements  for  the  exclusion  of 
hazardous  waste,  quarterly  monitoring 
of  explosive  gases,  implementation  of 
remediation  plan  for  explosive  gas 
control,  and  recordkeeping  in  40  CFR 
258.20.  258.23(b)(2).  258.23(c)  (2)  and 
(3),  and  258.29. 

3.  Indiana  will  revise  its  regulations  to 
incorporate  Federal  design  requirements 
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specified  in  40  CFR  258.40.  Indiana  has 
committed  to  developing  a  design 
requirement  that,  at  a  minimum,  meets 
the  requirements  of  40  CFR  258.40. 

4.  The  Federal  Criteria  require 
unfiltered  groundwater  samples  to  be 
used  in  latoratory  analysis.  Currently, 
Indiana  requires  samples  to  be  filtered 
and  preserved  in  the  field  in  accordance 
with  standard  published  procedures. 

The  Agency  intends  to  revisit  this  issue 
during  a  proposed  rulemaking.  If  the 
propped  rulemaking  upholds  the  ban 
on  field  filtering,  the  State  will  be 
required  to  come  into  compliance  with 
the  provisions  in  40  CFR  258.53(b).  In 
the  meantime,  the  State  will  not  be 
given  approval  for  this  requirement. 

5.  Inaiana  will  revise  its  regulations  to 
incorporate  detection  and  assessment 
groundwater  monitoring  programs  and 
parameters  that  are  consistent  with  the 
revised  Federal  Criteria  in  40  CFR 
258.54  and  258.55.  Indiana  may  make 
use  of  some  of  the  flexibilities  offered  to 
approved  States  in  these  parts  of  the 
Federal  Criteria. 

6.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  requirements  for 
corrective  action,  as  described  in  40 
CFR  258.56,  258.57,  and  258.58.  Indiana 
may  make  use  of  some  of  the 
flexibilities  offered  to  approved  States. 

7.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  Criteria  for  the 
final  cover  (40  CFR  258.60  (a)  and  (b)), 
the  requirement  to  estimate  the 
maximum  inventory  of  waste  ever  on¬ 
site  in  the  closure  plan  (40  CFR 
258.60(c)(3)),  and  the  requirement  to 
include  a  description  of  planned  uses  of 
the  MSWLF  in  the  post-closure  care 
plan  (40  CFR  258.61(c)(3)). 

8.  Indiana  will  revise  its  regulations  to 
incorporate  the  Federal  Criteria  for 
financial  assurance  for  corrective  action 
(40  CFR  258.73). 

Indiana  submitted  a  schedule  and  a 
description  of  the  rulemaking  process, 
indicating  that  it  will  be  able  to 
complete  these  revisions  and 
amendments  by  December  1994.  To 
allow  the  State  to  begin  exercising  some 
of  the  flexibility  allowed  in  States/ 
Tribes  with  adequate  permit  programs, 
EPA  is  proposing  to  approve  those 
portions  of  the  State’s  program  that  are 
ready  for  action  today. 

EPA  reviewed  the  State’s  schedule 
and  believes  it  is  reasonable  because  of 
the  complexity  of  Indiana’s  rulemaking 
process.  'The  rulemaking  process 
typically  takes  18  months  to  complete. 
Indiana  began  the  process  by  publishing 
an  Issue  Brief  in  the  Indiana  Register  on 
June  1, 1993. 

EPA  cautions  Indiana  that  it  currently 
plans  to  propose  in  the  STIR  that  all 


partial  approvals  will  expire  in  October 
1995  for  States/Tribes  that  have  not 
received  final  approval  for  all 
provisions  of  40  CFR  part  258  unless  the 
State/Tribe  can  demonstrate  to  the 
Regional  Administrator  that  it  has 
sufficient  cause  for  not  meeting  the 
deadline.  If  the  Regional  Administrator 
believes  sufficient  cause  exists,  the 
expiration  date  may  be  extended.  The 
extension  and  new  expiration  date 
would  be  published  in  the  Federal 
Register,  ^piration  of  a  partial 
approval  would  mean  that  the  Federal 
Criteria  would  apply,  and  the  flexibility 
provided  for  approved  States/Tribes  by 
the  Federal  Criteria  would  no  longer  be 
available  in  the  State/Tribe.  EPA  urges 
Indiana  to  work  diligently  to  make  all  of 
the  necessary  revisions  to  those  portions 
of  its  permit  program  that  are  not  being 
proposed  for  approval  today. 

The  public  may  submit  written 
comments  on  EPA’s  tentative 
determination  until  September  15, 1993. 
Copies  of  Indiana’s  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
“ADDRESSES’’  section  of  this  notice.  The 
Agency  will  hold  a  public  hearing  on  its 
tentative  decision  on  September  15, 

1993.  Comments  can  be  submitted  as 
transcribed  from  the  discussion  of  the 
hearing  or  in  writing  at  the  time  of  the 
hearing. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
that  are  received  during  the  public 
comment  period  and  the  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  Indiana’s  program.  EPA 
will  make  a  final  decision  on  whether 
or  not  to  mrtially  approve  Indiana’s 
program  by  October  8, 1993,  and  will 
give  notice  of  it  in  the  Federal  Register. 
The  notice  will  include  a  summary  of 
the  reasons  for  the  final  determination 
and  a  response  to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  MSWLF 
Criteria  independent  of  any  State/Tribe 
enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  Criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State  program  approved 
by  the  EPA,  should  be  considered  to  be 
in  compliance  with  the  revised  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 

Compliance  With  Executive  Order 
12291:  The  Office  of  Management  and 
Budget  has  exempted  this  notice  from 
the  requirements  of  section  3  of 
Executive  Order  12291. 


Certification  Under  The  Regulatory 
Flexibility  Act:  Pursuant  to  the 
provisions  of  5  U.S.C.  605(b),  I  hereby 
certify  that  this  tentative  approval  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  It  does  not  impose  any  new 
burdens  on  small  entities.  This 
proposed  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C.  6946. 

Dated;  July  14, 1993. 

Valdu  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc.  93-17566  Filed  7-22-93;  8:45  am] 
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Notice  of  Intent/Notice  of  Preparation 
To  Prepare  a  Draft  Poiicy 
Environmental  Impact  Statement  and 
Program  Environmental  Impact  Report 
for  the  Long  Term  Management 
Strategy  (LTMS)  for  Dredging  and 
Dredged  Material  Disposal  In  the  San 
Francisco  Bay/Sacramento-San 
Joaquin  Delta  Estuary,  California 

AGENCIES:  United  Slates  Environmental 
Protection  Agency,  Region  LX,  San 
Francisco,  California;  California  State 
Water  Resource  Control  Board, 
Sacramento,  California. 

ACTION:  Notice  of  Intent  to  Prepare/ 
Notice  of  Preparation  for  a  Draft  Policy 
Environmental  Impact  Statement/ 
Program  Environmental  Impact  Report. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency,  Region  IX,  (USEPA), 
the  U.S.  Army  Corps  of  Engineers,  San 
Francisco  District  (USACE),  the 
California  State  Water  Resources 
Control  Board  (SWRCB),  the  San 
Francisco  Bay  and  Central  Valley 
Regional  Water  Quality  Control  Boards 
(SFBRWQCB  and  CVRWQCB, 
respectively)  and  the  San  Francisco  Bay 
Conservation  and  Development 
Commission  (BCDC),  are  conducting  a 
Long  Term  Management  Strategy 
(LTMS)  to  address  the  dredging  and 
dredged  material  disposal  needs  of 
Congressional ly  authorized  and 
federally  permitted  projects  within  the 
San  Francisco  Bay/Sacramento-San 
Joaquin  Delta  Estuary  (Estuary).  The 
LTMS  and  the  development  of  the  Draft 
EIS/EIR  are  driven  by  the  need  to 
develop  technically  sound, 
economically  prudent,  and 
environmentally  acceptable  long  range 
solutions  to  the  dredging  and  disposal 
needs  in  the  Estuary  over  the  next  fifty 
years.  The  project  for  this  Policy 


I 


Federal  Register  /  VoL  58,  No.  140  /  Friday,  July  23,  1993  /  Notices 


39549 


Environmental  Impact  Statement  (EIS) 
and  Program  Environmental  Impact 
Report  (EIR)  is  defined  as  the 
development  of  new  policies  fc»'  the 
management  of  dred^ng,  disposal  and 
beneficial  reuse  of  approximately  400 
million  cubic  yards  of  sediment  from 
San  Francisco  Bay  projects  in  an 
economically  and  environmentally 
sound  manner  over  a  SO-year  period. 

Under  the  National  Environmental 
Policy  Act  (NEPA),  the  USEPA  will  be ' 
the  lead  federal  agency  in  the  scoping 
and  preparation  of  the  EIS  for  the 
LTMS.  Under  the  California 
Environmental  Quality  Act  (CEQA),  the 
S  iVRCB  will  be  the  lead  agency  for  the 
State  during  the  preparation  of  the  EIR. 

The  EIS/QR  will  identify  and 
evaluate  an  array  of  dredged  material 
management  options  and  help  frame  the 
policy  choices  for  the  Estuary’s  LTMS. 
Discussions  of  potential  impacts  on 
endangered  species,  fisheries,  birds, 
marine  mammals,  water  quality,  ^c. 
from  these  options  in  the  ocean, 
estuarine  and  terrestrial  environments 
will  be  examined.  Through  the  NEPA/ 
CEQA  process,  the  LTMS  Executive 
Committee,  in  cooperation  with  the 
LTMS  Management  Committee,  will 
present  existing  data  and  gather 
additional,  necessary  information  to 
enable  their  selection  of  a  preferred 
dredged  material  management  policy  or 
policies.  This  EIS/EIR  will  evaluate, 
among  other  issues,  the  cumulative 
impacts  of  dredged  material 
management  options  that  may  be 
referenced  in  subsequent  site  specific 
environmental  documents  for 
individual  projects.  Future  individual 
ElS/EIRs  will  extend  the  analyses  for  the 
dredging  and  disposal  of  a  particular 
project  material  to  specific  sites 
identified  through  tfie  management 
policy  or  policies. 

FOR  FURTHER  IMFORMAT10N  AND  TO  BE 
PLACED  ON  THE  MAILING  LIST  CONTACT: 

Ms.  Amy  Zimpfar,  Qiief,  Wetlands, 
Oceans  and  Estuaries  Brandi,  USEPA. 

75  Hawthorne  Street  {W-7— 1),  San 
Francisco,  California  94105,  Telephone: 
415-744-1953;  Mr.  Ed  Anton.  Chief, 
Division  of  Water  Rights,  SWRCB,  P.O. 
Box  2000,  Sacramento.  California 
95812-2000,  Telephone:  916-fi57-1359. 
SUPPLEMENTARY  INFORMATION: 

Navigation  channel  maintenance  and 
improvements  are  essential  to  the 
nation’s  diility  to  effectively  compete  in 
international  iraport/export  markets. 

The  Estuary  is  a  critical  thoroughfrre  for 
the  nati<m*s  increasing  role  in  Pacific 
Rim  trade  with  its  numerous  ports  and 
intermodal  links.  In  1980,  trade  with  the 
Pacific  Rim  nations  Oapon,  Korea, 
Taiwan,  Australia  and  other  countries  in 


the  Far  East)  accounted  for  one-quarter 
of  the  Nation’s  imports  and  exp<^: 
today  the  share  is  over  one-third  and 
rising.  USAGE,  San  Frandsco  District, 
cuirently  dredges  and  di^oses  of  over 
four  million  cubic  yards  of  sediment 
annually  to  maintain  deep-  and  shallow- 
draft  federal  navigation  channels  in  the 
region  (See  Figure  1).  Three  million 
additional  cubic  yards  of  sediment  are 
dredged  and  disposed  of  under 
Department  of  Army  permits.  In 
addition,  three  new  channel 
improvement  projects  have  been 
authorized  by  Congress,  requiring  the 
one-time  dredging  and  disposal  of  over 
16  millicHi  cubic  yards. 

The  Estuary,  comprising  the  largest 
coastal  embayraent  on  the  Pacific  Coast 
of  the  United  States,  is  a  significant 
habitat  for  freshwater,  anad^mous  and 
marine  fish  and  other  aquatic  and 
terrestrial  species  with  high  resource 
and  economic  values  to  tlm  region. 

There  are  concerns  about  the  adverse 
effects  to  these  resources  from  dredging 
and  aquatic  disposal  of  dredged 
sediments.  Most  of  the  material  dredged 
within  the  Estuary  is  disposed  at  thrm 
in-Bay  sites  in  San  Pablo  and  San 
Francisco  Bays.  However,  due  to 
capacity  limitations  and  environmental 
concerns,  these  disposal  sites  may  not 
be  able  to  meet  the  long  term  regional 
requirements.  Also,  there  are  desires 
within  the  region  to  use  dredged 
material  as  a  resource  for  a  variety  of 
benehcial  applications  instead  of  merely 
di^osing  of  it  as  a  waste. 

To  address  these  concerns  and 
desires,  a  five-phase  Long  Term 
Management  Strategy  (LTMS)  for 
dredging  and  dredged  material  disposal 
was  initiated  for  the  region  in  January 
1990.  An  LTMS  consists  of  five  phases: 
Phase  I,  Evaluate  Existing  Management 
Options;  Phase  11,  Formulate 
Alternatives;  Phase  IH,  Analysis  of 
Alternatives;  Phase  IV,  Implementation; 
and  Phase  V,  Review  and  Update.  The 
San  Francisco  LTMS  completed  Phase  I 
in  July  1990;  its  results  indicated  that  a 
broader  disposal  array  vras  necessary  to 
meet  the  region’s  future  dredging 
requirements  and  that  the  rest  of  the 
LTMS  process  should  be  rmdertaken. 
Before  commencing  Phase  II,  the  LTMS 
Executive  Committee  adopted  four  goals 
to  guide  future  activities.  They  are  to; 

(1)  maintain  in  an  economically  and 
environmentally  sound  manner  those 
channels  necessary  for  navigation  in  the 
San  Francisco  Bay  and  estuary,  and  to 
eliminate  unnecessary  dredging 
activities  in  the  Bay  and  Estuary:  (2) 
conduct  dredged  material  disposal  in 
the  most  environmentally  sound 
manner;  (3)  maximize  the  use  of 
dredged  materials  as  a  resource;  and  (4) 


establish  a  coopwative  permitting 
framework  for  dredging  activitiee.  These 
goals  will  frame  Ph^  m  analyses  and 
Phase  rv  actions.  The  LTMS  Phase  IV, 
implementation  of  the  selected  strat^, 
will  provide  the  framework  for  future 
management  and  regulatory  decisions 
regarding  dredging  and  disposal 
activities.  After  acceptance  of  the  policy 
in  late  1994,  Phase  TV  activities  will 
commence. 

Phase  n  is  nearing  completion.  The 
evaluation  of  dredged  material 
management  ahernatives  (Phase  m)  will 
begin  in  late  1993.  The  program’s 
implementation  (Phase  IV)  will  begin  in 
August  1994.  The  LTMS  process  is 
developing  a  dredged  material 
management  plan  through  ccmsensus 
among  the  many  Bay  agencies  and 
interest  groups  concerned  about 
dredging  and  disposal  issues.  The  EIS/ 
EIR  will  complement  the  decision¬ 
making  process  currently  underway  to 
reach  the  implementation  phase  of  the 
LTMS. 

USEPA,  USAGE,  SFBRWCJCB/ 
CTVRWQCE,  BCiDC  and  the  State  Lands 
Commission  (SLC)  collectively  have 
responsibility  for  regulation  of  aquatic 
disposal  of  dredged  material.  USAGE 
and  USEPA  are  federal  agendas 
mandated  urith  maintenance  of 
Congressionally  authorized  navigaticm 
channels  and  protection  of 
environmental  resources,  respectively. 
The  SWRCE's  Executive  Dtr^or,  be^ 
on  recommendations  from  the 
SFBRWQCB  and  GIVRWQGE,  issues 
Section  401  (Clean  Water  Act)  pennits 
for  activities  in  the  Estuary’s  waters  and 
adjacent  tributaries  within  their 
jurisdictional  boundaries.  BC3XII  is  the 
State  of  California  coastal  zone  agency 
responsible  for  protection  of  San 
Francisco  Bay  and  a  100-foot  band 
around  its  shoreline.  SLC  issues  permits 
for  dredging  and  disposal  activities 
affecting  the  State’s  sovereign  tidal  and 
submerged  lands  within  San  Francisco 
Bay  and  the  Sacramento-San  Joaquin 
Delta,  and.  as  such,  is  a  Responsible  and 
Trustee  Ag«icy  under  CEQA. 

Together  they  are  the  key  agendas  in 
the  LTMS — a  regional  multi-agency, 
multi-interest  coalition  to  address 
dredging  and  disposal  in  the  Bay.  The 
LTMS  ^ecutive  Committee  consists  of 
the  Division  Engineer  (USAGE,  South 
Pacific  Division),  the  LTMS  Program 
Manager  (USAGE,  South  Pacific 
Division),  the  Regional  Administrator 
(USEPA).  Chair  of  the  SFBRWQCB. 
CEair  of  the  BCDC,  and  the  State 
Dredging  Coordinate’  (SWRCB).  The 
District  Engineer  (USAGE,  San 
Francisco  District),  the  Director  of  the 
Water  Management  Division  (USEPA), 
the  Executive  Director  of  the  SWRCE, 
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the  Executive  Officer  of  the 
SFBRWQCB,  and  the  Executive  Director 
of  the  BCDC  constitute  the  LTMS 
Management  Committee. 

These  agencies  and  the  other  regional 
navigation  and  environmental  interests 
developed  a  study  plan  for  the  LTMS’s 
conduct.  They  work  together  to  oversee 
the  on-going  technical  studies  vmder 
Phase  n.  At  the  conclusion  of  the 
second  phase,  the  LTMS  will  analyze 
the  technical  findings  and  develop  a 
regional  strategy  for  management  of 
future  activities  (Phase  III).  The 
regulatory  agencies,  in  coordination, 
will  adopt  an  implementation  plan  to 
fulfill  the  management  policies  selected 
for  implementation  in  Phase  IV. 
ALTERNATIVES:  Management  policies  that 
will  be  considered  in  the  Draft  EIS/EIR 
include,  but  are  not  limited  to,  the 
following: 

•  Least  Cost-Environmentally 
Acceptable  Alternative.  Under  this 
policy,  the  preferred  disposal  alternative 
is  determined  using  individual  project 
parameters  and  selected  based  on  the 
least  cost— environmentally  acceptable 
option.  This  approach  is  the  USAGE 
current  policy,  and  might  be  considered 
the  “No  Action”  alternative  by  some. 
This  policy  option  would  also  respond 
to  requests  for  acknowledgment  of 
market  forces  in  determining  disposal 
options. 

•  Beneficial  Reuse  Alternative.  Under 
this  policy  alternative,  the 
establishment  and  use  of  dredged 
sediment  as  a  resource  would  be  the 
primary  thrust  for  all  dredged  material 
relocation  activity.  Only  if  a  beneficial 
reuse  of  the  material  (such  as  wetland 
restoration,  levee  stabilization,  or 
landfill  cover)  is  shown  to  be  infeasible 
or  imsupportable  for  a  specific  project 
could  other  disposal  options  (e.g., 
dispersive  or  nondispersive  aquatic 
disposal)  be  considered. 

•  Nontidal  or  Upland  Disposal 
Alternative.  This  policy  option  holds 
that  disposal  of  dredged  material  on 
land  or  in  nontidal  environments  is 
environmentally  preferable  to  aquatic 
disposal.  All  projects  would  utilize 
upland  options  unless  it  was  shown  that 
it  was  infeasible  or  unsupportable  for 
the  project  to  do  so. 

•  Dispersive  In-Bay  Aquatic  Disposal 
Alternative.  Historically,  dredged 
material  discharges  in  the  Estuary  have 
been  at  numerous  dispersive  disposal 
sites — possibly  as  many  as  twenty-three 
in  the  late  1960s.  Under  this  policy, 
aquatic  discharges  at  historically 
utilized  sites  would  be  the  preferred 
alternative.  Only  if  the  dredged  material 
was  determined  to  be  unsuitable  for 
dispersive  aquatic  disposal  (i.e.. 


characterized  by  approved  testing 
protocols)  could  other  disposal 
alternatives  (e.g.,  aquatic  or  upland 
confined  disposal)  be  used. 

•  Ocean  Disposal  Alternative.  Under 
this  policy  dredged  material  determined 
to  be  acceptable  for  ocean  disposal 
would  be  disposed  at  an  USEPA 
designated  ocean  disposal  site.  Material 
not  acceptable  for  ocean  disposal  would 
be  tested  for  its  acceptability  in  other 
environments  (either  in-Bay,  nontidal  or 
upland)  and,  based  on  these  testing 
results,  would  be  deemed  acceptable  for 
discharge  by  the  project  sponsor  at  any 
suitable  site. 

•  Directed  Option  Alternative.  Under 
this  policy  alternative,  an  LTMS 
decision  framework  would  be  used  by 
all  the  regulatory  agencies  and  would, 
consistent  with  established  site  and 
project  management  criteria,  direct 
individual  dredging  projects  to  specific 
disposal  options.  Some  of  the  decision¬ 
making  criteria  to  be  considered  will 
probably  include  sediment  volume, 
sediment  quality,  technical  feasibility, 
beneficial  reuse  opportunities  and 
project  costs.  In  such  a  policy 
alternative,  the  element  of  sponsor 
choice  would  be  substantially  removed, 
with  the  trade-off  being  a  directed 
response  to  achieve  a  higher  level  of 
regional  environmental  benefit,  though 
not  necessarily  at  the  least  cost. 

Companion  policies  may  be  called  for 
in  some  or  all  of  the  alternatives  above. 
Such  policies  might  include,  but  are  not 
limited  to:  overlaying  a  broad 
interagency  policy  utilizing  a 
combination  of  environmental/ 
economic  parameters  to  create  a  "win-  , 
win”  decision-making  framework  as 
suggested  in  the  first  goal  of  the  LTMS; 
the  equalization  of  costs  of  the  various 
options  through  a  subsidy,  market 
incentives  or  benefit  credits;  or 
establishment  of  appropriate  user  or 
tipping  fees  for  disposal  site  utilization 
to  fund  management  and  monitoring 
costs. 

At  this  time  several  significant  issues 
that  may  influence  future  dredged 
material  management  policies  have  been 
identified.  These  issues  should  be 
considered  during  scoping  and  may 
need  to  be  analyzed  in  the  policy  EIS/ 
EIR: 

(1)  management  of  regional  disposal 
sites; 

(2)  establishment  of  user  fees  to  help 
pay  for  dredged  material  disposal  site 
management  and  monitoring,  as  well  as 
implementation  and  review  and  update 
activities  of  the  LTMS; 

(3)  development  and  operation  of 
multiuser  disposal  sites  in  an  “upland” 
setting,  with  emphasis  on  the  beneficial 
reuse  of  dredged  material,  and  to 


include  federal  and  state  support  and 
participation; 

(4)  government  or  regional  subsidies 
to  equalize  costs  between  aquatic  and 
nontidal  disposal  options; 

(5)  cost  implications  of  the  nontidal/ 
beneficial  reuse  option  and  ocean 
disposal  for  both  large  and  small 
projects; 

(6)  combining  small  projects  for 
economies  of  scale  to  increase  the 
feasibility  of  environmentally  desirable 
disposal  options; 

(7)  development  and/or  refinement  of 
standeuds  for  ocean,  in-Bay,  and  upland 
disposal  as  appropriate; 

(8)  development  of  management 
practices  to  reduce  the  size  and 
elevation  of  the  Alcatraz  Disposal  Site 
mound; 

(9)  identification  of  sites  to  handle 
material  deemed  unsuitable  for 
unconfined  disposal,  either  in  aquatic  or 
nonaquatic  environments; 

(10)  consideration  of  growth-inducing 
and  cumulative  impacts; 

(11)  need  for  and  evaluation  of 
mitigation  measures;  and 

(12)  identification  of  measures  to 
enhance  the  mutual  sustainability  of  the 
regional  maritime  economy  and  the 
Bay’s  aquatic  environment  in  a  long 
term  fashion. 

SCOPING:  USEPA  and  SWRCB  will  hold 
two  public  scoping  meetings  on 
Thursday,  July  29, 1993,  from  1:30  to 
3:30  p.m.,  and  from  7  to  9  p.m.  The 
meetings  will  be  held  at  the  San 
Francisco  Bay  Regional  Water  Quality 
Control  Board  offices  at  2101  Webster 
Street,  Conference  Rooms  4B/4C,  in 
Oakland,  California.  The  public  is 
invited  to  attend  and  provide  input 
regarding  the  scope  and  content  of  the 
NEPA/CEQA  document.  Written 
comments  on  this  Notice  of  Intent/ 
Notice  of  Preparation  should  be  sent  to 
both  of  the  contact  people  listed  above 
no  later  than  Friday,  August  20, 1993. 

The  scoping  process  for  the  Draft  EIS/ 
EIR  may  be  seen  as  a  continuation  of  the 
public  involvement  approach  that  has 
been  in  operation  since  the  initiation  of 
the  LTMS  study.  In  January  1990, 
USAGE,  USEPA,  SFBRWQqB  and  BCDC 
convened  over  thirty  agencies  and 
organizations  with  interests  in  and 
concerns  about  dredged  material 
disposal  in  San  Francisco  Bay.  Over  the 
past  three  years,  the  LTMS  study  has 
established  several  committees  and 
work  groups  composed  of 
representatives  firom  these  interested 
agencies  and  organizations.  These 
committees  and  work  groups  have  met 
to  discuss  and  develop  the  technical 
tasks  required  to  achieve  the  stated 
LTMS  goals,  and  will  continue  to  meet 
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throughout  the  remainder  of  the  LTMS 
study. 

ESHMATEO  DATE  OF  DEIS/DEIR  RELEASE:  In 
order  to  meet  the  August  1994 
timeframe  for  commencement  of  Phase 
IV  of  the  LTMS,  the  public  draft  of  the 
EIS/EIR  is  scheduled  to  be  available  in 
February  1994  and  final  EIS/EIR 
available  in  June  1994. 

RESPONSIBLE  OFFICIAL:  John  C.  Wise, 
Acting  Regional  Administrator.  USEPA 
Region  9. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

IFR  Doc.  93-17647  Filed  7-22-93;  8:45  am] 
BtLUNO  CODE  SMO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1953] 

Petition  For  Reconsideration  of  Action 
In  Rulemaking  Proceeding 

July  19, 1993. 

Petition  for  reconsideration  has  been 
hied  in  the  Commission  rulemaking 
proceeding  listed  in  this  public  notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NW. 
Washington,  EXD  or  may  be  purchased 
from  the  Commission’s  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
this  petition  must  be  filed  August  9, 
1993.  See  §  1.4(b)(1)  of  the 
Commission’s  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  hied 
within  10  days  after  the  time  for  hling 
oppositions  has  expired. 

Subject:  Amendment  of  section 
73.202(b),  Table  of  Allotments.  FM 
Broadcast  Stations.  (Coos  Bay. 
Oregon)  (MM  Docket  No.  93-18,  RM 
No.  8173) 

Number  of  Petitions  Filed:  1 
Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-17480  Filed  7-22-93;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
[File  No.  861  0055] 

United  Real  Estate  Brokers  of 
Rockland,  Ltd.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 


unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  hnal 
Commission  approval,  would  prohibit, 
among  other  things,  the  New  York 
provider  of  real  estate  brokerage  services 
from  restricting  exclusive-agency 
listings;  restricting  brokers  from 
soliciting  homeowners  with  ciurent 
listings  for  future  business;  interfering 
with  Uie  cancellation  of  a  listing;  and 
excluding  h'om  membership  brokers 
who  do  not  operate  a  full-time  ofhce  in 
Rockland  County. 

DATES:  Comments  must  be  received  on 
or  before  September  23, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Ofhce  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bloom,  New  York  Regional 
Office,  Federal  Trade  Commission,  150 
William  Street,  13th  FI.,  New  York,  NY 
(212) 264-1200. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  occordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)), 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  United  Real  Estate  Brokers 
of  Rockland,  Ltd.  a  Corporation.  File  No. 
8610055. 

The  Federal  Trade  Commission  has 
initiated  an  investigation  of  certain  acts 
and  practices  of  United  Real  Estate 
Brokers  of  Rockland.  Ltd.,  a  corporation 
and  successor  by  merger  with  its  former 
wholly-owned  subsidiary,  Rockland 
County  Multiple  Listing  Systems,  Inc.  It 
now  appears  that  Unit^  Real  Estate 
Brokers  of  Rockland.  Ltd.,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent’’  or  "Rockland  MLS,”  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

Rockland  MLS,  by  its  duly  authorized 
officer  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  agree 
that: 


(1)  Proposed  respondent  Rockland 
MLS  is  a  New  York  corporation,  with  its 
office  and  principal  place  of  business 
located  at  255  South  Middletown  Road, 
Nanuet,  New  York  10954. 

(2)  Proposed  respondent  admits  all 
the  jurisdictional  facts  set  forth  in  the 
draft  complaint  attached  hereto. 

(3)  Proposed  respondent  waives; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

(4)  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  60  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it.will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

(5)  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  attached 
hereto. 

(6)  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  this  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  its  Rules,  the  Commission  may, 
without  further  notice  to  proposi^ 
respondent,  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (b)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  eHect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondent’s  address  as 
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stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  ri^  it  may  have  to  any  other 
manner  of  aarvice.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
ordw,  hmI  no  agreement,  understanding, 
representaticm,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

(7)  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  her^y.  It  understands 
that  once  the  order  has  been  issuedrit 
will  be  required  to  file  (me  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  fiuther  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

The  following  definitions  shall  apply 
to  this  (vden 

(1)  "Multiple  listing  service"  shall 
mean  a  {doaringfaouse  through  which 
member  real  estate  brokerage  firms 
regularly  exchange  information  on 
listings  of  real  estate  properties  and 
share  commissions  arith  other  members. 

(2)  "Applfoant"  diall  mean  any  owner 
or  co-ownw  of  a  real  estate  brokerage 
firm  who  is  duly  licensed  as  a  real  estate 
broker  within  the  State  of  New  York  and 
who  has  applied  cm  behalf  of  his  or  her 
firm  for  membership  in  respondent’s 
multiple  listing  service. 

(3)  "Member"  shall  mean  any  real 
estate  broker  or  brokerage  firm 
represented  by  a  broker  that  is  entitled 
to  participate  in  the  multiple  listing 
service  offered  by  Rockland  MLS. 

(4)  "Listing  i^reement”  shall  mean 
any  agreement  between  a  real  estate 
broker  and  a  property  owner  for  the 
provision  of  real  estate  brokerage 
services. 

(5)  "Listing  Ix-oker"  riiall  mean  any 
broker  who  fists  a  real  estate  property 
with  a  multiple  fisting  service  pursuant 
to  a  listing  agreement  with  the  property 
owner. 

(6)  “Selling  broker"  diiall  mean  any 
broker,  other  than  the  fisting  broker, 
who  procnires  the  purchaser  for  a  listed 
property. 

(71  "Exclusive  agency  fisting"  shall 
mean  any  fisting  under  which  the 
property  owner  agrees  to  pay  the  bn^er 
and  agreed  (X)mmis6k>n  if  the  property 
is  sold  through  any  real  estate  brewer, 
but  reserves  the  right  to  sell  the  property 
personally  to  a  direct  buyer  (one  not 
pro(nired  in  any  way  throu^  the  efforts 
of  any  bitdrer)  at  an  agreed  reduction  in 


the  commission  or  with  no  (X)mmission 
owed  to  the  broker. 

(8)  "Exclusive  right  to  sell  listing" 
shall  mean  any  listing  under  which  a 
property  owner  agrees  to  pay  the  broker 
an  agre^  (rommission  if  tne  property  is 
sold,  whether  the  purchaser  is  pitxnired 
by  the  broker  or  any  other  person, 
including  the  owner. 

(9)  "Blue  star  arrangement”  ^lall 
mean  any  listing  that  is  submitted  to 
Rockland  MLS  in  which,  pursuant  to 
the  property  owner’s  request,  all 
appointments  to  show  the  property  are 
made  through  the  fisting  brokOT’s  office. 

I 

It  is  ordered  that  respondent  Rockland 
MLS,  its  success(xs  and  assigns,  and  its 
directors,  officers,  ccunmittees,  agents, 
representatives,  and  employees,  directly 
or  indirectly,  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
operation  of  a  multiple  listing  service  in 
or  affecting  commerce,  as  "commerce” 
is  defined  in  the  Federal  Trade 
Commission  Act.  shall  forthwith  cease 
and  desist  from  adopting  or  maintaining 
any  rule  or  policy  or  taking  any  other 
action  that  has  the  piirpose,  capacity, 
tendency,  or  effect  of: 

(A)  Restricting  or  interfering  with  the 
acceptance  or  publication  of  exclusive 
agency  listings  by  any  means,  including: 

(1)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  in  which 
property  owners  are  fiw  to  advertise  in 
newspapers  or  any  other  media  the  sale 
of  their  property; 

(2)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  accompanied 
by  a  blue  star  arrang^nent; 

(3)  Requiring  that  the  listing  broker 
receive  a  lesser  portion  of  the 
commission  for  exclusive  agency 
listings  than  for  exclusive  right  to  sell 
listings  when  another  member  broker 
sells  the  property;  or 

(4)  Adopting  or  enforcing  any  policy 
or  practice  that  treats  exclusive  agency 
listings  in  a  less  advantageous  manner 
than  exclusive  right  to  sell  listings  with 
respect  to  the  acceptance  and 
publication  of  photographs  and 
descriptions  of  the  listed  propOTty 
disseminated  to  its  membOT  brokers; 
Provided,  however,  that  nothing 
contained  in  this  subpart  shall  preclude 
respondent  from  (a)  prohibiting 
homeowners  with  exclusive  agency 
listings  from  placung  their  own  "for 
sale”  sign  on  their  property  or  from 
advertising  bel(m  the  listed  price  during 
the  tenn  of  the  fisting;  (b)  requiring 
designation  of  the  listing  as  one  granting 
an  exclusive  agency;  (c)  charging  a 


reasonable  and  nondiscriminatory  fee 
based  on  costs  for  any  service  it 
provides;  or  (d)  imposing  terms 
applicable  to  all  listings  accepted  for 
publication  by  Rockland  MLS. 

(B)  Restricting  or  interfering  with  the 
solicitation  of  a  fisting  agreement  for 
any  property;  Provided,  however,  that 
nothing  contained  in  this  subpart  shall 
prohibit  respondent  from  adopting  or 
enforcing  any  reasonable  and 
nondiscriminatory  policy  that  prohibits 
any  member  from  using  information 
provided  to  it  by  Rockland  MLS  that 
pertains  to  a  specific  fisted  property  in 
the  solicitation  of  a  listing  agreement  for 
that  property.  Such  reasonable  and 
nondiscriminatory  policy  may  include 
adoption  of  a  rebuttable  presumption 
that  any  member  soliciting  sellers  for 
listings  then  listed  with  Rockland  MLS 
by  another  member  used  information 
provided  to  it  by  R(x:kland  MLS  in  the 
solicitation,  as  long  as  the  soliciting 
member  may  fully  rebut  the 
presumption  by  providing  a  declaration 
under  oath  or  other  evidence  that  the 
solicitation  was  based  upon  information 
obtained  from  sources  other  than 
Rockland  MLS. 

(C)  Restritrting  or  interfering  with  any 
member  and  property  owner  cancelling 
a  listing  before  the  listing’s  expiration 
date;  Ffovided,  however,  that  nothing 
contained  in  this  subpart  shall  prohibit 
respondent  from:  (1)  requiring  notice  of 
the  cancellation,  including  a  copy  of  the 
cancellation  agreement;  and  (2)  charging 
a  reasonable  and  nondiscriminatory  fee 
for  any  service  it  provides  if  the 
property  subject  to  the  cancelled  listing 
is  sold  before  the  original  expiration 
date  of  the  listing  and  said  fra  is  not 
otherwise  owed  to  respondent  by 
another  member,  and  (3)  charging  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  of  any  service  it 
provides. 

(D)  Requiring,  urging,  recommending, 
or  suggesting  that  any  applicant  for 
membership  or  member: 

(1)  Operate  an  office  full-time  or 
engage  in  real  estate  brokerage  full-time; 

(2)  Maintain  an  office  in  Rockland 
County; 

(3)  Be  a  domiciled  resident  of  the 
State  of  New  York;  or 

(4)  Pay  any  additional  initiation  fees 
or  any  other  fees  based  up>on  the 
member’s  or  applicant’s  status  as  an  out- 
of-slate  resident; 

Provided,  however,  that  nothing  in  this 
subpart  shall  prohibit  respondent  from 
adopting,  maintaining,  or  enforcing  any 
reasonable  and  nondiscriminatory 
policy  to  assure  that  its  members  are 
actively  engaged  in  real  estate  brokerage 
and  that  listings  published  on 
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respondent’s  multiple  listing  service  are 
adequately  serviced. 

II 

It  is  further  ordered  that  respondent 
Rockland  MLS  shall: 

(A)  Within  thirty  (30)  days  after  this 
order  becomes  final,  furnish  an 
announcement  in  the  form  shown  in 
Appendix  A  to  each  member  of 
Rowland  MLS. 

(B)  Within  sixty  (60)  days  after  this 
order  becomes  final,  amend  its 
constitution  and  by-laws,  operating 
procedure,  rules,  regulations,  policies  or 
procedures,  and  all  other  of  its  materials 
to  conform  to  the  provisions  of  this 
order  and  provide  each  member  with  a 
copy  of  the  amended  by-laws,  rules  and 
regulations,  and  other  amended 
materials. 

(C)  For  a  period  of  three  (3)  years  after 
this  order  b^omes  final,  furnish  an 
announcement  in  the  form  shown  in 
Appendix  A  to  each  new  member  of 
Rowland  MLS  within  thirty  (30)  days  of 
the  new  member’s  admission. 


It  is  further  ordered  that  respondent 
Rockland  MLS  shall; 

(A)  Within  ninety  (90)  days  after  this 
order  becomes  final,  submit  a  verified 
written  report  to  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  Rockland 
MLS  has  complied  and  is  complying 
with  this  order. 

(B)  In  addition  to  the  report  required 
by  Paragraph  IIl(A),  annually  for  a 
period  of  three  (3)  years  on  or  before  the 
anniversary  date  on  which  this  order 
becomes  final,  and  at  any  such  other 
times  as  the  Federal  Trade  Commission 
or  its  staff  may  by  written  notice  to 
Rockland  MLS  require,  file  a  verified 
written  report  with  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  Rockland 
MLS  has  complied  and  is  complying 
with  this  order. 

(C)  For  a  period  of  five  (5)  years  after 
this  order  b^omes  final,  maintain  and 
make  available  to  the  Commission  staff 
for  inspection  and  copying,  upon 
reasonable  notice,  all  documents  that 
relate  to  the  manner  and  form  in  which 
Rockland  MLS  has  complied  with  this 
order. 

(D)  Notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
Rockland  MLS,  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in 
Rockland  MLS  that  may  affect 


compliance  obligations  arising  out  of 
this  order. 

Appendix  A 

[Respondent’s  Regular  Letterhead] 

As  you  may  be  aware,  the  Federal 
Trade  Commission  has  entered  into 
consent  decrees  with  several  multiple 
listing  services  in  order  to  halt  certain 
multiple  listing  service  practices  that 
have  been  alleged  to  be  unlawful 
restraints  of  trade.  To  avoid  litigation, 
respondent  United  Real  Estate  Brokers 
of  Rockland,  Ltd.,  as  successor  by 
merger  with  Rockland  County  Multiple 
Listing  Systems,  Inc.  has  entered  into 
such  a  consent  agreement.  *1116 
agreement  is  not  an  admission  that 
respondent  ("Rockland  MLS’’)  or  any  of 
its  members  has  violated  the  law.  For 
your  information.  Rockland  MLS  is 
prohibited  from  adopting  or  maintaining 
any  rule  or  policy  or  taking  any  other 
action  that  has  the  purpose,  capacity, 
tendency,  or  effect  of: 

(A)  Restricting  or  interfering  with  the 
acceptance  or  publication  of  exclusive 
agency  listings  by  any  means,  including: 

(1)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  in  which 
property  owners  are  ftm  to  advertise  in 
newspapers  or  any  other  media  the  sale 
of  their  property; 

(2)  Preventing  or  discouraging  its 
member  brokers  from  accepting 
exclusive  agency  listings  accompanied 
by  a  blue  star  arrangement; 

(3)  Requiring  that  the  listing  broker 
receive  a  lesser  portion  of  the 
commission  for  exclusive  agency 
listings  than  for  exclusive  right  to  sell 
listings  when  another  meml^r  broker 
sells  the  property;  or 

(4)  Adopting  or  enforcing  any  policy 
or  practice  that  treats  exclusive  agency 
listings  in  a  less  advantageous  manner 
than  exclusive  right  to  sell  listings  with 
respect  to  the  acceptance  and 
publication  of  photographs  and 
descriptions  of  the  listed  property 
disseminated  to  its  member  brokers; 
Provided,  however,  that  nothing 
contained  in  this  subpart  shall  preclude 
respondent  frnm  (a)  prohibiting 
homeowners  with  exclusive  agency 
listings  from  placing  their  own  "for 
sale’’  sign  on  their  property  or  from 
advertising  below  the  listed  price  during 
the  term  of  the  listing;  (b)  requiring 
designation  of  the  listing  as  one  granting 
an  exclusive  agency;  (c)  charging  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  for  any  service  it 
provides;  or  (d)  imposing  terms 
applicable  to  all  listings  accepted  for 
publication  by  Rockland  MLS. 


(B)  Restricting  or  interfering  with  the 
solicitation  of  a  listing  agreement  for 
any  property;  Provid^,  however,  that 
nothing  contained  in  this  subpart  shall 
prohibit  respondent  from  adopting  or 
enforcing  any  reasonable  and 
nondiscriminatory  policy  that  prohibits 
any  member  from  using  information 
provided  to  it  by  Rockland  MLS  that 
pertains  to  a  specific  listed  property  in 
the  solicitation  of  a  listing  agreement  for 
that  property.  Such  reasonable  and 
nondiscriminatory  policy  may  include 
adoption  of  a  rebuttable  presumption 
that  any  member  soliciting  sellers  for 
listings  then  listed  with  Rockland  MLS 
by  another  member  used  information 
provided  to  it  by  Rockland  MLS  in  the 
solicitation,  as  long  as  the  soliciting 
member  may  fully  rebut  the 
presumption  by  providing  a  declaration 
under  oath  or  other  evidence  that  the 
solicitation  was  based  upon  information 
obtained  from  sources  other  than 
Rockland  MLS. 

(C)  Restricting  or  interfering  with  any 
member  and  property  owner  cancelling 
a  listing  before  the  listing’s  expiration 
date;  Provided,  however,  that  nothing 
contained  in  this  subpart  shall  prohibit 
respondent  from:  (1)  Requiring  notice  of 
the  cancellation,  including  a  copy  of  the 
cancellation  agreement;  and  (2)  charging 
a  reasonable  and  nondiscriminatory  fee 
for  any  service  it  provides  if  the 
property  subject  to  the  cancelled  listing 
is  sold  before  the  original  expiration 
date  of  the  listing  and  said  fee  is  not 
otherwise  owed  to  respondent  by 
another  member;  and  (3)  charging  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  of  any  service  it 
provides. 

(D)  Requiring,  urging,  recommending, 
or  suggesting  that  any  applicant  for 
membership  or  member: 

(1)  Operate  an  office  full-time  or 
engage  in  real  estate  brokerage  full-time; 

(2)  Maintain  an  office  in  Rockland 
County; 

(3)  Be  a  domiciled  resident  of  the 
State  of  New  York;  or 

(4)  Pay  any  additional  initiation  fees 
or  any  other  fees  based  upon  the 
member’s  or  applicant’s  status  as  an  out- 
of-state  resident; 

Provided,  however,  that  nothing  in  this 
subpart  shall  prohibit  res|)ondent  from 
adopting,  maintaining,  or  enforcing  any 
reasonable  and  nondiscriminatory 
policy  to  assure  that  its  members  are 
actively  engaged  in  real  estate  brokerage 
and  that  listings  published  on 
respondent’s  multiple  lii>ting  service  are 
adequately  serviced. 
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Uoitad  8«al  Calate  firoloBts  of 
RocUud,  Ltd.  <**&ocklMd  Kflal 

Antdysis  df  Proposed  Consent  Order  To 
Aid  fStbihcCommeiH 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  &om  United  Real  Estate 
Brokers  of  Roddand,  Ltd.,  also  known 
as  the  Rodklond  County  Multiple  Listing 
System  (hereafter  "Rodtland  MLS’l. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reoeption  of  comments  by 
interested  persons.  Comments  receiv^ 
during  this  period  will  become  part  of 
the  puMicTeoord.  After  sixty  (60)  days, 
the  Conmtiasion  will  again  review  the 
agreement  and  the  comments  received 
and  will  deride  Wbethw  it  ^ould 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Complaint 

A  complaiat  ptepared  for  issuance  by 
the  Commission  along  with  the 
proposed  order  alleges  that  Rockland 
MLS  unreasonably  restrained 
competition  among  residential  real 
estate  hrolrers  in  Rockland  County,  New 
York,  in  violatian  of  section  5  of  the 
Federal  lYada  Commission  Act. 
According  to  die  complaint,  Rockland 
MLS  operates  a  multiple  listing  service 
("MLS").  The  complaint  further  alleges 
that  Roridand  MLS's  members  agree  to 
submit  all  hstings  of  residential  real 
estate  located  wiidiin  Rockland  County 
for  pubKcatkin  to  die  entire  membership 
of  the  MLS,  and  to  share  commissions 
with  those  member  brokers  that 
successfully  locate  purchasers  for 
properties  listed. 

Tne  coraplmnt  alleges  that  Rockland 
MLS  imlawfully  restrained  its  member 
brakers’  aooeptanoe  and  sale  of 
exclusive  agency  listings  relative  to 
exclusive  right  to  sell  listings,  and 
thereby  unreasonably  inhibited 
homeowner  efforts  to  compete  by  selling 
their  property  on  their  own.  An 
"exclusive  agency  listing"  is  an 
agreement  whereby  the  property  owner 
does  not  pay  «  commission,  or  pays  a 
reduced  commission,  if  he  or  she  makes 
the  sale  directly,  %vithout  the  assistance 
of  a  broker.  An  '‘exclusive  ri^t  to  sell 
listing"  is  an  agreement  whereby  the 
property  owner  agrees  to  pay  the  broker 
a  commission  regardless  of  whether  the 
purchaser  is  located  by  the  broker  or 
any  other  pernn,  including  the  owner. 

The  complaint  alleges  that  Rockland 
MLS  restrained  acceptance  of  exclusive 
agency  listings  by:  Refusing  to  publish 
on  the  MLS  exclusive  agency  listings 
that  permit  any  manner  of  homeowner 
advertising:  reusing  to  allow  property 
owners  to  have  the  listing  bix^w 


all  appointraents  to  show  the  property; 
limiting  the  listing  broker  share  odf  the 
commission  to  20%  for  exclusive 
agency  listings  where  another  member 
broker  sells  tJto  property;  end 
publishing  exclusive  r^em^  listings  in 
its  weekly  listings  book  wimout  the 
description  or  photograph  that  normally 
accampanies  exclusive  ri^  to  sell 
listings. 

The  complaint  further  alleges  that 
Rockland  MLS  has  several  o&er  by-laws 
and  practices  that  imreasonably  lettrain 
complrtition  among  brokers:  (1) 
Prohibiting  any  member  other  dian  the 
listing  broker  from  soliciting  the  listing 
of  any  property  until  after  listing 
expires;  (2)  fo^idding  cancellation  of 
the  listing  agreement  unless  the  owner 
agrees  to  pay  the  listing  broker  a 
commission  if  the  property  is  sold 
during  the  balance  of  the  period  of  the 
listing;  and  (3)  requiring  member  and 
applicant  brokers  to  operate  a  full-time 
real  est^e  brokerage  office  in  Rockland 
Coimty  and  be  a  domidted  resident  of 
the  State  of  New  Yoric,  and.  where  this 
re<piirement  is  not  enforced,  requiring 
th^  out-of-state  brokers  pay  an 
initiation  fee  that  is  siihsrintially  higher 
than  the  fee  charged  to  New  York  State 
residents. 

The  tendency  or  affect  of  these 
practices,  as  alleged  in  the  complaint, 
are  to  injure  consumers  1^.  among  other 
things,  restraining  brokers  from 
competition  with  respect  to  the 
commissions  they  charge  for  their  real 
estate  brokerage  services,  unreasonably 
restraining  the  entry  of  new  competing 
brokerage  firms,  and  substantially 
limiting  consumers’  abilities  to  choose 
among  a  variety  of  brokerage  firms 
competing  on  the  basis  of  price,  contract 
terms,  and  services. 

The  Proposed  Order 

The  proposed  order  would  prcdiibit 
Rodcland  MLS  from  restricting  or 
interfering  with  the  acceptance  or 
publication  of  exclusive  agency  listings 
by  any  means.  The  order,  however, 
would  allow  Rockland  MLS  to:  (a) 
Prohibit  homeowners  with  exclusive 
agency  listings  from  placing  their  own 
“for  sale”  sign  on  their  property  or  from 
advertising  below  the  listed  price  during 
the  term  of  the  listing;  (b)  require 
designation  of  the  listing  as  one  granting 
an  exclusive  agency;  (c)  charge  a 
reasonable  and  nondiscriminatory  fee 
based  on  costs  for  any  service  it 
provides;  or  (d)  impose  terms  applicable 
to  all  listings  accepted  for  publication 
by  Rockland  MLS. 

The  proposed  order  would  also 
prohibit  R{x:kland  MLS  from  restricting 
or  interfering  with  any  member  and 
property  owner  canoriiing  a  listing 


befcre  the  liati&g's  expiration  date.  The 
order,  however,  would  allow  Rockland 
MLS  to  require  notice  of  the 
cancellation  and  charge  specified 
reasonable  and  nondiscriminatory  fees. 

In  addition,  the  proposed  order  would 
prohibit  Rockland  MLS  from  requiring 
or  recommendiiig  that  any  applicant  or 
member  operate  an  office  full-time  or 
engage  in  real  estate  brokerage  full-time, 
mEuntain  an  office  in  Rockland  County, 
be  a  domidled  resident  of  the  State  of 
New  York,  or  pay  any  additional 
initiation  fees  or  any  other  fees  based 
upwi  the  member’s  or  applicant’s  status 
as  an  out-of-state  resident.  The  order, 
howev«r,  would  allow  Rockland  MLS  to 
adopt  any  reasonable  policy  to  assure 
that  its  members  are  actively  engaged  in 
real  estate  fardcmage  and  that  they 
adequately  service  any  listings 
published  on  the  MLS. 

Finally,  the  order  would  prohibit 
Rockland  MLS  from  restricting  the 
solidtation  of  homeowners  with  current 
listings  for  future  business.  Rockland 
MLS  would  be  allowed,  however,  to 
adopt  reasonable  rules  to  ensiure  that 
member  brokers  do  not  use  proprietary 
information  (information  not  omerwiee 
available  to  competitors)  as  the  basis  for 
the  solidtation.  This  provision  would 
mean,  for  example,  that  Rockland  MLS 
could  prohibit  member  brokers  from 
using  the  current  compilation  of  MLS 
listings  as  a  basis  for  selectively 
targeting  listed  home  sellers  for 
solidtation.  Under  the  order,  however, 
member  brokers  could  use  public 
information,  such  as  "for  sale”  signs  or 
newspaper  advertisements  of  open 
houses,  as  the  basis  for  seleding 
currently  listing  home  sell«s  to  solidt 
for  future  relisting. 

Public  comment  is  specifically  invited 
on  the  appropriateness  of  this  order 
provisions.  For  example,  comments  are 
invited  on  the  potential  benefits  of 
removing  restrictions  on  solicitation, 
based  on  public  information,  of  current 
home  sellers  for  future  relisting  (such  as 
the  likely  extent  of:  increased 
solidtation  targeted  at  listed  home 
sellers;  inovased  information  to 
consumers  about  brokerage  terms  and 
services;  and  increased  competiticm 
based  on  commission  rates,  listing 
terms,  and  services).  Comments  are  also 
invited  on  any  potential  costs  of 
removing  such  restrictions  on 
solicitation  (such  as  the  impact,  if  any, 
on:  the  ability  of  the  MLS  to  police  any 
ban  on  mem^rs’  use  of  current  MLS 
listing  information  for  solidtation;  the 
level  of  cooperative  sales  efforts;  and  the 
level  of  use  of  "for  sale”  signs  and  open 
houses). 

Finally,  G(nmnents  are  invited  on  the 
merits  of  a  disclosure  requirement  as  an 
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alternative  to  the  solicitation  provision 
in  the  ciirrently  proposed  consent.  Such 
a  requirement  might  order  member 
brokers  to  disclose  to  potential  sellers 
(1)  all  restrictions  on  solicitation  for 
relistings  and  (2)  the  conditions  under 
which  consumers  with  existing  listing 
contracts  may  initiate  contact  and 
contract  for  a  future  listing  with  brokers 
other  than  the  one  holding  the  existing 
listing. 

The  proposed  order  would  require 
Rockland  MLS  to  inform  its  members 
about  the  consent  order;  to  conform  its 
by-laws  and  rules  to  the  order;  to  file 
compliance  reports;  to  maintain  and 
make  available  to  the  Federal  Trade 
Commission  staff  certain  documents; 
and  to  give  advance  notice  of  any 
change  in  Rockland  MLS  that  may  affect 
its  compliance  obligations. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qark, 

Secrefaiy. 

Separate  Statement  of  Commissioner  Mary 
L.  Axcuenaga  Concurring  in  Part  and 
Dissenting  ^  Part  in  United  Real  Estate 
Brokers  Rockland,  Ltd.,  File  861-0055 

I  have  voted  to  publish  the  proposed 
consent  order  for  comment.  In  general,  the 
proposed  order  is  consistent  with  previous 
Commission  orders  in  cases  involving 
multiple  listing  services.  I  write  separately  to 
note  my  dissent  from  Paragraphs  I.A.3  and 
I.B  of  the  proposed  order. 

Paragraph  I.A.3  of  the  proposed  order 
provides  that  Rockland  must  cease  requiring 
that  the  listing  broker  receive  a  lesser  share 
of  the  commission  for  exclusive  agency 
listings,  as  defined  in  the  order,  than  for 
exclusive  right  to  sell  listings,  as  defined, 
when  another  broker  makes  the  sale.  On  its 
face,  the  provision  appears  to  require  only 
that  Rockland  cease  discriminating  against 
exclusive  agency  listings.  What  is  not 
apparent  from  the  fiace  of  the  order  is  that 
Paragraph  I.A.3  applies  to  Rockland’s 
multiple  listing  service  rule  that  fixes  the 
commission  split  between  listing  and  selling 
brokers.  To  the  extent  that  the  order  applies 
only  to  the  discriminatory  aspect  of  the  split 
and  not  to  the  fact  that  the  split  is  fixed,  the 
provision  may  implicitly  approve  the  fixed 
split,  which  appears  to  be  inconsistent  with 
Conunission  precedent. 

In  Multiple  Listing  Service  Mid  County, 
Inc.,  110  F.T.Q  482  (1988),  the  Commission’s 
complaint  alleges  that  a  multiple  listing 
service  rule  fixing  maximum  commission 
'  splits  for  listing  brokers  *‘deprive(s] 
consumers  of  the  advantages  of  competition 
among  •  •  •  [brokers]  to  list  and  to  sell 
residential  real  estate,”  id.  at  485,  and  the 
order  bars  the  MLS  frt>m“[fl  being*  *  *  any 
rate,  range  or  amount  of  any  division  or  split 
of  commission  or  other  fees  between”  selling 
and  listing  brokeis.  Id.  at  489.  Indeed,  in  two 


other  multiple  listing  service  cases,  Puget 
Sound '  and  Bellingham-Whatcom.2  the 
Commission  even  prohibited  so-called 
“default”  split  rules  that  specified  how  the 
commission  should  be  split  in  the  apparently 
rare  situations  in  which  the  listing  broker 
failed  to  specify  the  split.)  There  is  no 
apparent  reason  to  distinguish  between  the 
rule  implicitly  sanctioned  in  Rockland  and 
the  rule  prohibited  in  Mid  Coimty,  and 
Rockland’s  rule  mandating  the  split  for  all 
listings  appears  more  like  than  the  default 
split  rules  prohibited  in  Puget  Sound  and 
^llingham-Whatcom  to  have 
anticompetitive  effects. 

Paragraph  I.B  of  the  proposed  order 
requires  Rockland  to  eliminate  its  restrictions 
on  broker  solicitation  of  listings  while  a 
listing  agreement  with  another  broker  is  in 
effect.  This  provision  of  the  order  is 
consistent  with  precedent.  As  our  learning 
about  multiple  listing  services  has  increased, 
however,  the  efficiency  justification  for  anti¬ 
solicitation  rules  (to  prevent  brokers  from 
exploiting  the  efforts  of  the  listing  broker)  has 
become  more  clear  and  more  credible. 
Because  the  rule  now  appears  to  be 
justifiable,  and  in  the  abwnce  of  evidence  of 
anticompetitive  effects,  I  no  longer  can  find 
reason  to  believe  sufficient  to  challenge  the 
rule  under  Section  5  of  the  Federal  Trade 
Commission  Act. 

[FR  Doc.  93-17563  Filed  7-22-93;  8:45  am) 
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'  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Interagency  Committee  on 
Developmental  Disabilities;  Meeting 

AGENCY:  Administration  for  Children 
and  Families  (ACF).  DHHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Interagency  Ckimmittee 
on  Developmental  Disabilities  (ICDD) 
was  established  in  1984  by  section 
108(b)  of  the  [Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
1984  (42  U.S.C.  6007(b)  to  "meet 
regularly  to  coordinate  and  plan 
activities  by  Federal  departments  and 
agencies  for  persons  with 
developmental  disabilities."  In  1990, 
the  Act  was  amended  to  provide  that  the 
meetings  be  open  to  the  public  and  that 


1  Puget  Sound  Multiple  Listing  Service.  Docket 
C-3300  (Aug.  2.  1990). 

2  Bellingham-Whatcom  County  Multiple  Listing 
Service,  Docket  C-3299  (Aug.  3. 1990). 

>1  dissented  from  these  prohibitions,  on  the 
grounds  that  the  rules  did  not  affect  the  level  of 
commissions,  did  not  mandate  the  division  of 
commissions  and  applied  only  when  the  listing 
broker  failed  to  specify  a  split.  See  Separate 
Statement  of  Commissioner  Mary  L.  Azeuenaga, 
Concurring  in  Part  and  Dissenting  in  Part  in  Puget 
Sound  and  Bellingham-Whatcom. 


a  notice  of  the  meeting  be  published  in 
the  Federal  Register.  Under  section 
107(c)(1)(E)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  (42  U.S.C.  6006(c)(1)(E)),  the 
Secretary  must  annually  report  on  "the 
accomplishments  of  the  interagency 
committee  in  comparison  to  the  goals 
and  objectives  of  such  committee."  The 
ICDD  is  chaired  by  the  Assistance 
Secretary  for  Special  Education  and 
Rehabilitative  Services  and  the 
Commissioner  of  the  Administration  on 
Developmental  Disabilities. 

MISSION  AND  GOALS:  The  mission  of  the 
ICDD  is  to  promote  the  collaboration  of 
appropriate  Federal  departments  and 
agencies  to  improve  the  effectiveness  of 
Federal  programs  in  assisting  persons 
with  developmental  disabilities  to 
achieve  their  mcucimum  potential 
through  increased  independence, 
productivity,  and  integration  into  the 
commimity  and  in  such  other  ways  that 
assist  people  with  developmental 
disabilities  to  attain  a  more  normalized 
and  higher  quality  of  life. 

The  ICDD  oas  adopted  the  following 
goals: 

•  To  exchange  information  on  Federal 
activities  that  affect  people  with 
developmental  disabilities  so  that  each 
agency  is  able  to  utilize  this  information 
in  managing  and  directing  its  prosams; 

•  To  identify  the  needs  of  peofue 
with  developmental  disabilities  and 
barriers  to  achieving  the  goals  of  the 
Developmental  Disabilities  Act  and  to 
recommend  solutions  for  meeting  these 
needs  and  removing  these  barriers. 

•  To  establish  coordinated  planning, 
when  appropriate,  for  activities  that  are 
complementary  or  similar; 

•  To  stimulate  joint  activities  (e.g., 
joint  research,  joint  development  of 
policies  and  regulations,  joint 
demonstration  or  evaluation  projects) 
among  the  affected  Federal  agencies. 

The  ICDD  meets  regularly  on  the  first 
Tuesday  in  December,  April  and 
August.  The  meeting  is  open  to  the 
public. 

DATES:  Tuesday,  August  3, 1993,  from 
9:30  a.m.  to  11:30  a.m. 

ADDRESSES:  Auditorium  of  the  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW.. 
Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Pride,  room  325D,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington  DC  20201, 
(202) 690-6989. 

SUPPLEMENTARY  INFORMATION:  At  the 
meeting  the  IC3DD  will  discuss:  (1)  Role, 
responsibilities  and  composition  of 
ICDD  subcommittees;  (2)  overview  of 
relevant  member  agency  activities. 
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If  a  sign  language  interpreter  is 
needed  please  notify  John  Pride  at  (202) 
690-6989  by  July  26. 

Dated;  June  29, 1993. 

Will  Wolstein, 

Acting  Commissioner,  Administration  on 
Developmental  Disabilities. 

|FR  Doc.  93-17553  Filed  7-22-93;  8:45  am) 
BIUJNO  COOC  4130-01-41 


Computer  Matching  Program 

In  compliance  with  Public  Law  (Pub. 
L.)  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  we 
are  publishing  a  notice  of  a  computer 
matching  program  that  ACF  will 
conduct  on  behalf  of  itself,  the  Health 
Care  Financing  Administration  (HCFA) 
and  Food  and  Nutrition  Service  (FNS), 
utilizing  Veterans  Affairs  pension  and 
compensation  information  and  New 
York  State  Department  of  Social 
Services  (NYSDSS),  South  Dakota 
Department  of  Social  Services  (SDDSS) 
and  Tennessee  Department  of  Human 
Services  (TDHS)  public  assistance  client 
records. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  writing  to 
the  Director,  Office  of  Information 
Systems  Management,  Administration 
for  Children  and  Families,  Aerospace 
Building.  370  L’Enfant  Promenade,  SW., 
Washington,  DC  20047.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Office  of  Information  Systems 
Management,  Administration  for 
Childron  and  Families,  Aerospace 
Building,  370  L’Enfant  Promenade,  SW., 
Washington,  DC  20047  Telephone 
Number  (202)  401-6960. 

OATES:  We  filed  a  report  of  the  subject 
ACF  matching  program  with  the 
Committee  on  Government  Affairs  of  the 
Senate  and  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Regulatory  Afiairs,  the  Office  of 
Management  and  Budget  (0MB)  on  July 
19, 1993. 

Privacy  Act  of  1974;  Computer 
Matching  Programs — Department  of 
Veterans  Affairs 

AGENCY:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Publication  of  notice  of 
computer  matching  to  comply  with 
Public  Law  (Pub.  L.)  100-503,  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988. 


SUPPLEMENTARY  INFORMATION: 

A.  General 

Public  Law  100-503,  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  Benefits.  The  law  regulates  the 
use  of  computer  matching  by  Federal 
agencies  when  records  in  a  system  of 
records  are  matched  with  other  Federal, 
State  and  local  government  records. 

The  amendments  require  Federal 
Agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
source  agencies; 

(2)  Provide  notification  to  applicants 
and  beneficiaries  that  their  records  are 
subject  to  matching; 

(3)  Verify  match  findings  before 
reducing,  suspending  or  terminating  an 
individual’s  l^nefits  or  payments; 

(4)  Furnish  detailed  reports  to 
Congress  and  OMB;  and 

(5)  Establish  a  Data  Integrity  Board 
that  must  approve  match  agreements. 

B.  ACF  Computer  Match  Subject  to 
Public  Law  100-503 

Below  is  a  brief  description  followed 
by  a  detailed  notice  of  a  computer 
match  that  ACF  will  be  conducting  as  of 
July  30, 1993  or  later. 

ACF  computer  match  with 
Department  of  Veterans  Affairs  (VA). 
Purpose:  To  detect  and  determine  the 
amount  of  benefit  overpayment  to 
public  assistance  recipients  by  verifying 
client  VA  pension  and  compensation 
circumstances  using  VA  automated  data 
files. 

Dated;  July  19, 1993. 

Laurence  ).  Love, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

Notice  of  Computer  Matching 
Program,  New  York  State  Department  of 
Social  Services  (NYSDSS).  South  Dakota 
Department  of  Social  Services  (SDDSS) 
and  Tennessee  Department  of  Human 
Services  (’TDHS)  public  assistance  client 
record  matching  with  VA  compensation 
and  pension  records. 

A.  Participating  Agencies 

ACF,  VA,  NYSDSS.  SDDSS  and 
TDHS. 

B.  Purpose  of  the  Matching  Program 

The  purpose  of  this  matching  program 
is  to  provide  SDDSS.  'TDHS  and 
NYSDSS  with  data  from  the  VA  benefit 
and  compensation  file.  SDDSS.  TDHS 
and  NYSDSS  will  provide  ACF  with  a 
file  of  Medicaid,  aid  to  Families  with 
Dependent  Children  (AFDC),  general 


assistance  and  Food  Stamp  clients.  VA 
will  provide  ACF  with  a  file  of 
individuals  receiving  VA  compensation 
and  pension  benefits.  ACF,  on  behalf  of 
itselfi  HCFA,  and  FNS  will  match  the 
SDDSS.  TDHS  and  NYSDSS  files  with 
the  VA  file  and  provide  SDDSS.  TDHS 
and  NYSDSS  with  VA  pension  and 
compensation  benefit  information. 
NYSDSS.  SDDSS  and  TDHS  will  use  the 
VA  information  to  determine  the  value 
of  using  VA  information  to  verify  client 
circumstances  and  to  initiate  adverse 
action  when  appropriate. 

C.  Authority  for  Conducting  the 
Matching  Program 

ACF,  HCFA,  and  FNS  have  an 
obligation  to  assist  State  Public 
Assistance  Agencies  in  their  efforts  to 
verify  client  circumstances  when 
determining  an  applicant’s  eligibility  for 
public  assistance  benefits.  The  most 
cost-effective  and  efficient  way  to  verify 
client  declarations  of  income 
circumstances  is  by  means  of  a 
computer  match. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match 

VA  will  disclose  information  fi'om  the 
VA  Compensation,  Pension,  and 
Education  and  Rehabilitation  Records — 
VA  (58  VA  21/22),  contained  in  the 
Privacy  Act  Issuance^  1989 
compilation.  Volume  11,  Pages  918-922 
and  as  amended  in  Federal  Register  56 
FR  15667,  April  17, 1991. 

ACF  will  match  this  information  with 
NYSDSS.  SDDSS  and  TDHS  Client 
Eligibility  files. 

E.  Inclusive  Dates  of  the  Match 

This  computer  match  will  begin  no 
sooner  than  30  days  firom  the  date  HHS 
publishes  a  Computer  Matching  Notice 
in  the  Federal  Register  or  30  days  from 
the  date  copies  of  the  approved 
agreement  and  the  notice  of  the 
matching  program  are  sent  to  the 
Congressional  committee  of  jurisdiction 
under  subsections  (o)(2)(B)  and  (r)  of  the 
Privacy  Act,  as  amended,  or  30  days 
firom  the  date  the  approved  agreement  is 
sent  to  the  Office  of  Management  and 
Budget,  whichever  is  later,  provided  no 
comments  are  received  which  result  in 
a  contrary  determination.  This  is  a  one¬ 
time  match  not  subject  to  renewal. 

F.  Address  for  Receipt  of  Public 
Conunents  or  Inquiries 

Individuals  wishing  to  comment  on 
this  matching  program  should  submit 
comments  to  the  Erector,  Office  of 
Information  Systems  Management, 
Administration  for  Children  and 
Families,  Aerospace  Building,  370 
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L’Enfant  Promenade,  SW.,  Washington, 
DC  20047. 

[FR  Doc.  93-17S15  Filed  7-22-93;  8:45  am] 
BNJJNO  cooe  4ia4-ei-M 


Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  arKi  Control;  Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control  (ACIPC). 

Times  and  Dates:  9  a.m.-5  p.m., 
August  9, 1993;  9  a.m.-5  p.m.,  August 
10, 1993. 

Place:  Swissotel  Atlanta,  3391 
Peachtree  Road,  NE.,  Atlanta,  Georgia 
30326. 

Status:  Closed  9  a.m.-l:30  p.m., 
August  9;  Open  1:30  p.m.-5  p.m., 
August  9;  Open  9  a.m.-5  p.m.,  August 
10. 

Purpose:  The  committee  will  continue 
to  make  recommendations  on  policy, 
strategy,  objectives,  and  priorities 
including  the  balance  and  mix  of 
intramural  and  extramural  research; 
advise  on  the  development  of  a  national 
plan  for  injury  prevention  and  control, 
the  development  of  new  technologies 
and  their  application;  and  review 
progress  toward  injury  prevention  and 
control. 

Matters  To  Be  Discussed:  This 
meeting  will  convene  in  closed  session 
horn  9  a.m.  to  1:30  p.m.  on  August  9, 
1993.  The  purpose  of  this  clos^  session 
is  for  the  Science  and  Program  Review 
Work  Group  to  consider  injury  control 
research  grant  applications 
recommended  for  further  consideration 
by  CDC’s  Injiuy  Research  Grant  Review 
Committee.  The  full  committee  will 
then  vote  on  a  funding 
recommendation.  This  portion  of  the 
meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552(c)(4)  and  (6),  title  5  U.S.C., 
and  the  Determination  of  the  Associate 
Director  for  Policy  Coordination,  CDC, 
pursuant  to  Public  Law  92-463.  After 
the  closed  session,  the  full  committee 
will  discuss  the  progress  in  the 
development  of  the  National  Center  for 
Injury  Prevention  and  Control,  current 
violence  prevention  activities,  the 
Second  World  Conference  on  Injiuy 
Control,  injury  control  marketing,  and 
current  legislation  activity.  The  State 
and  Territorial  Injury  Prevention 


Directors  Association  will  also  provide 
an  update. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  J.  Waxweiler,  Ph.D.,  Acting 
Executive  Secretary,  AQPC,  National 
Center  for  Injury  Prevention  and 
Control,  CDC,  4770  Buford  Highway, 
NE.,  Mailstop  F-41,  Atlanta,  Grorgia 
30341-3724,  telephone  404/486-4031. 

Dated;  July  19, 1993. 

EhrinHilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-17533  Filed  7-22-93;  8:45  am] 
BaiMO  CODE  41«0-1t-M 


National  Committaa  on  Vital  and  Health 
Statistica  Subcommittee  on  Medical 
Classification  Systems;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  NCVHS  Subcommittee  on 
Medical  Classification  Systems. 

Time  and  Date:  9  a.m.-5  p.m., 
September  9, 1993. 

Place:  Hubert  H.  Humphrey  Building, 
room  503A,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will 
review  and  finalize  its  report  to  the 
NCVHS  to  recommend  a  single 
procediue  classification  system;  discuss 
major  issues  and  recommendations  from 
the  September  8, 1993,  NCVHS 
Executive  Subcommittee  public  meeting 
concerning  revision  of  the 
"International  Classification  of 
Impairments,  Disabilities  and 
Handicaps",  World  Health 
Organization,  1980;  and  discuss  issues 
relating  to  the  implementation  of  the 
International  Classification  of  Diseases, 
Volume  10. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
CDC,  room  1100,  Presidential  Building, 
6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  301/436- 
7050. 

Dated:  July  19, 1993. 

Elvin  Hilyo*, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-17532  Filed  7-22-93;  8:45  am) 
BH.UNQ  CODE  414»-1S-II 


National  Committee  on  Vital  and  Health 
Statiatica;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  National  Committee  on  Vital 
and  Health  Statistics  (NCVHS) 

Executive  Subcommittee. 

Time  and  Date:  9  a.m.-4  p.m., 
September  8, 1993. 

Place:  Hubert  H.  Humphrey  Building, 
room  503A,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  To  obtain  public  comments 
on  needed  revisions  of  the 
"International  Classification  of 
Impairments,  Disabilities  and 
Handicaps"  (IQDH),  published  by  the 
World  Health  Organization  (WHO)  in 
1980.  The  IQDH,  a  manual  of 
classification  relating  to  the 
consequences  of  disease,  has  been  used 
extensively  in  other  countries  but  has 
received  only  limited  use  in  the  United 
States.  This  meeting  provides  an 
opportunity  for  current  users, 
prospective  users,  and  persons  who 
have  not  been  able  to  use  the  IQDH  for 
some  specific  reason  to  have  input  into 
the  first  revision.  It  is  anticipate  that  a 
summary  of  all  comments  received  wrill 
be  presented  at  the  WHO  First  Revision 
Conference  to  be  held  in  Washington, 
DC,  on  December  7-10, 1993. 

Matters  to  be  Discussed:  There  will  be 
a  brief  review  of  the  concepts,  structure, 
and  definitions  of  the  IQDH  and  the 
relationship  of  the  IQDH  to  the 
"International  Classification  of 
,  Diseases."  To  the  extent  that  time 
permits,  public  comments  will  be 
permitted  regarding  applications  of  the 
IQDH  to  national  and  state  level  data 
systems  in  clinical,  research,  program, 
and  policy  settings;  evaluations  of 
strengths  and  limitations  of  the  IQDH; 
and  specific  suggestions  for  needed 
revisions,  deletions,  and  expansions  to 
make  the  next  version  more  useful  for 
applications  in  the  United  Stales. 

In  order  to  be  placed  on  the  agenda 
to  make  public  comments  on  strengths 
and  limitations  of  the  IQDH,  please 
submit  a  written  summary  of  comments, 
not  exceeding  five  pages,  to  the 
technical  contact  person  listed  below  by 
August  16, 1993.  Other  oral  comments 
and  germane  discussion  will  be 
accepted  at  the  discretion  of  the 
chairman  and  as  time  permits. 

Written  comments  from  persons  who 
do  not  expect  to  attend  the  September 
8  meeting  should  be  submitted  to  the 
technical  contact  person  listed  below  by 
August  16, 1993.  These  comments  will 


39558 


Federal  Register  /  Vol.  58,  No.  140  /  Friday,  July  23,  1993  /  Notices 


become  a  part  of  the  official  record  of 
the  meeting. 

Persons  with  disabilities  who  require 
special  accommodations  are  requested 
to  specify  their  needs  in  writing  to  the 
general  information  contact  person 
listed  below  by  August  22, 1993. 

Background  documents  on  the  ICIDH 
are  available  from  the  technical  contact 
person  listed  below. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  Additional 
Information:  Technical  information: 
Gerry  E.  Hendershot,  Ph.D.,  Chief, 
Illness  and  Disability  Statistics  Branch. 
Division  of  Health  Interview  Statistics. 
NCHS.  CDC.  telephone  301/436-7089, 
fax  301/436-6668  and  General 
information  on  logistics  and  special 
needs:  Ms.  Jackie  Adler,  Gonference  and 
Committee  Assistant,  Program 
Development  Staffi  NCHS,  CE)C, 
telephone  301/436-7122,  fax  301/436- 
4233.  Mailing  address:  NCHS,  CDC, 
6525  Belcrest  Road,  room  1100, 
Hyattsville,  Maryland  20782. 

Dated;  July  16, 1993. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-17534  Filed  7-22-93;  8:45  ami 
BiLLMO  COOC  41W-1»-II 


Food  and  Drug  Administration 
[Docket  No.  93N-0238] 

intent  to  Conduct  a  Comprehenaive 
Toxicological  Assessment  of  Chloral 
Hydrate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  intends  to  conduct  a 
comprehensive  toxicological  assessment 
of  chloral  hydrate.  This  study  will  be 
conducted  imder  an  interagency 
agreement  between  FDA  and  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS),  whereby  FDA 
will  conduct  comprehensive 
toxicoloucal  assessments  on  certain 
chemicals  or  agents  in  the  National 
Toxicology  Pro^m  (NTP).  FDA  invites 
interested  parties  to  submit  relevant 
information,  including  ongoing 
toxicological  studies,  current  or  future 
trends  in  use  patterns  and  human 
exposure  levels,  and  toxicological  data. 
DATES:  Written  information  by  August 
23, 1993. 

ADDRESSES:  Submit  written  information 
to  the  Dockets  Management  Branch 


(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Allaben,  National  Center  for 
Toxicological  Research  {HFT-30),  Food 
and  Drug  Administration,  3900  NCTR 
Rd.,  Jefferson,  AR  72079-9502,  501- 
543-7211. 

SUPPLEMENTARY  INFORMATION:  In 
December  1992,  FDA’s  National  Center 
for  Toxicological  Research  (NCTR)  and 
NIEHS  entered  into  an  agreement 
whereby  NCTR  would  conduct 
comprehensive  toxicological 
assessments  on  selected  chemicals. 

These  toxicological  assessments  would 
be  part  of  the  NTP  and  would  be 
designed  to  facilitate  the  interpretation 
of  study  results  in  support  of 
comprehensive  human  health  risk 
assessments.  The  program  is  intended  to 
develop  a  comprehensive  scientific  data 
base  that  can  be  utilized  to  reduce  the 
uncertainty  in  risk  assessment/risk 
benefit  analysis  for  specific  chemicals. 

As  a  member  agency  in  the  NTP,  FDA 
has  the  opportunity  to  nominate  one 
chemical  annually  for  testing 
consideration.  This  nomination  process 
is  conducted  by  FDA’s  chemical 
selection  working  group.  With  this 
notice.  FDA  is  announcing  its  intent  to 
conduct  a  comprehensive  toxicological 
assessment  of  chloral  hydrate. 

Chloral  hydrate  (2,2,2-Trichloro*l,l- 
ethanediol;  CAS  Reg.  No.  302-17-0; 
C2H3CI3O2)  was  first  synthesized  in 
1832  and  was  introduced  as  a  hypnotic 
drug  in  1869.  It  continues  to  be  used 
today  as  a  sedative/hypnotic,  primarily 
for  children  and  elderly  patients  (Ref. 

1).  It  is  used  as  a  sedative  administered 
to  children  in  dental  procedures  (Ref.  2) 
and  in  ophthalmoscopic  procedures 
(Ref.  1).  Additionally,  chloral  hydrate  is 
commonly  used  to  sedate  neonates  to 
decrease  agitation  when  they  are 
undergoing  mechanical  ventilation  (Ref. 
3)  or  to  assure  quiescence  during 
imaging  procedures  (Ref.  4).  Dosages  in 
children  range  up  to  60  milligrams  (mg) 
per  kilogram,  whereas  adult  dosages 
range  frem  250  mg  when  used  as  a 
sedative,  to  500  to  1,000  mg  when  used 
as  a  hypnotic. 

In  veterinary  medicine,  chloral 
hydrate  is  used  as  a  central  nervous 
system  depressant,  as  a  sedative,  and  for 
general  anesthesia  in  cattle  and  horses. 

In  a  recent  screening  study  conducted 
by  the  Environmental  Protection 
Agency,  chloral  hydrate  was  indicated 
as  a  possible  male  mouse  liver 
tumorigen  (Ref.  5).  It  has  also  been 
reported  to  be  mutagenic  or  genotoxic  in 
some  prokaryotic  and  eukaryotic  assay 
systems  (Refs.  6  through  13).  Other 


screening  studies  suggest  that  one  major 
metabolite  of  chloral  hydrate, 
trichloroacetic  acid,  may  also  be  a  male 
mouse  tumorigen,  and  trichloroethylene 
(TRI)  smd  pen^loroethylene,  both  of 
which  may  be  metabolized  to  chloral 
hydrate  in  rodents,  have  been  shown  to 
be  carcinogenic  in  mice  or  rats  (Refs.  14 
through  17).  Additionally,  TRI  and  a 
major  metabolite  of  chloral  hydrate, 
trichloroethanol,  have  been  reported  to 
be  mutagenic  or  genotoxic  in  some  assay 
systems  (Ref.  18). 

While  FDA  is  aware  of  some  studies 
suggesting  that  chloral  hydrate  may  be 
toxic  in  some  animal  models,  there  is  no 
epidemiological  evidence  to  suggest  it 
presents  a  health  risk  to  humans. 
Nevertheless,  the  agency  believes  there 
is  a  need  to  do  a  comprehensive 
toxicological  assessment  of  chloral 
hydrate.  This  comprehensive 
toxicological  assessment  may  include 
animal  metabolite/pharmacokinetic 
studies  for  comparison  to  known  (or 
planned)  human  pharmacokinetic 
studies  in  adults  and  children;  range¬ 
finding  studies;  subchronic  and  chronic 
studies  in  appropriate  animal  models, 
including  a  dose-stop  study; 
toxicokinetic  studies;  mutagenic 
evaluation  using  human  cell  lines 
expressing  specific  cytochrome  P-450 
isozymes;  evaluation  for  and 
identification  of  specific 
deoxyribonucleic  acid  adducts; 
determination  of  cellular  and 
peroxisome  proliferation;  modulation  by 
dietary  restrictions  of  activating/ 
detoxifying  chloral  hydrate  metabolic 
pathways  in  animal  models;  and  an 
assessment  of  neurotoxicity. 
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FDA  invites  interested  parties  to 
submit  relevant  information,  including 
ongoing  toxicological  studies,  current  or 
future  trends  in  use  patterns  and  human 
exposure  levels,  and  toxicological  data, 
to  the  agency.  Interested  persons  may, 
on  or  before  August  23, 1993,  submit 
information  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Submissions  are  to  be  identified 
with  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  Received  submissions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday, 

Dated:  July  16, 1993. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  ^fore  FDA’s 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  August  9, 1993, 
8  a.m.,  Parklawn  Bldg.,  conference  rms. 
D  and  E,  5600  Fishers  Lane,  Rockville, 
MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  5  p.m.;  Leander  B.  Madoo, 

(Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  26, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 


Open  committee  discussion.  The 
committee  will  review  and  discuss  data 
on  the  product  license  application 
(PLA)  for  Pulmozyme®  (domase  alfa) 
(PLA  93-0251),  ([}enentedi,  Inc.,  as  a 
mucolytic  agent  in  patients  with  cystic 
fibrosis. 

Orthopedic  and  Rehabilitation  Devicea 
Panel  of  the  Medical  Devicea  Adviaory 
Committee 

Date,  time,  and  place.  August  19, 

1993, 11  a.m.,  and  August  20, 1993,  8 
a.m.,  Gaithersburg  Marriott  Hotel, 
Washingtonian  Center,  Grand  Ballroom, 
9751  Washingtonian  Blvd., 

Gaithersburg,  MD.  Rooms  have  been 
reserved  at  the  hotel.  Please  reference 
the  FDA  panel  meeting  to  obtain  a 
reduced  group  rate. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  August  19, 1993, 

11  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  1  p.m.  to  5 
p.m.;  open  public  hearing,  August  20, 
1993,  8  a.m.  to  9  a.m.,  unless  public 
participation  dees  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  Hollace  A.  Saas,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville,  MD  20850, 
301-427-1036. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  6, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
August  19, 1993,  the  committee  will 
discuss  a  premarket  approval 
application  for  an  electrical  muscle 
stimulator  for  use  in  walking.  On 
August  20, 1993,  the  committee  will 
discuss  pedicle  screw  spinal  fixation 
systems. 

Anesthetic  and  Life  Support  Drugs 
Advisory  Committee 

Date,  time,  and  place.  August  23, 
1993,  9  a.m..  Holiday  Inn,  Plaza 
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Ballroom,  8777  Georgia  Ave.,  Silver 
Spring,  MD. 

Type  meeting  and  cantata  penon. 
Open  pvmic  hearing,  9  a  ja.  to  10  ajn., 
unloM  poblic  participation  does  not  iast 
that  long;  open  ctHnmiUee  discussion, 

10  a.m.  to  5  p.m.;  Isaac  F.  Roubein, 
Center  for  Dmg  Evaluation  and  Research 
(HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3741. 

General  function  of  the  committee. 

The  committee  reviews  and  evaluates 
data  on  the  safety  and  eBectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  field  of 
anesthesiology  and  surgery. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  riiould  notify  the 
contact  person  before  August  6, 1993, 
and  submit  a  Inief  statement  of  the 
genmal  natiire  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  i»oposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  reports  cm  the 
carcinogenicity  of  2,6-xylidine  (2,6- 
dimenthylaniline),  a  m^abolite  of 
lidcxxdne. 

Microbiology  OovIcm  ponalof  the 
Mecficel  Oevloee  AcKHeory  Commitlee 

Date,  time  and  place.  Auguri  23, 

1993, 9  a.m.,  Ramada  Inn,  Embassy 
Ballrooms  II  and  IB,  8400  Wisconsin 
Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  11  a.m, 
unless  public  participatimi  does  not  last 
that  long;  open  committee  discussicm, 

11  a.m.  to  5  p.m.;  Sharon  L.  Hansen, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440),  Food  and  Drug 
Administration.  1390  Piccard  Dr., 
Rockville,  MD  20850,  301-427-1096. 

General  function  of  the  committee. 
The  (X)mmittee  reviews  and  evaluates 
data  on  the  safety  and  e£fec:tiveness  of 
marketed  and  investigaticmal  devices 
and  makes  recommendaticms  for  their 
regulMion. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
infcumaticm.  or  views,  orally  or  in 
writing,  on  issues  pending  tefore  the 
committee.  Those  desiring  to  make 
formal  {neeentations  ritould  notify  the 
contact  person  before  August  9, 1993, 
and  sulmit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argumenU  they  vririi  to  present,  fte 


names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approjdmate  time  required  to  make  their 
cxHnments. 

Open  committee  discussion.  The 
committee  will  discuss  a  rxmnarket 
approval  application  fur  ate  use  of  a 
Southern  blot  nucleic  acid  hyluidization 
assay  to  detect  and  type  human 
papillomavirus. 

oOfm  MMimg  Of  in«  Anowfwiic  «nci 
Life  Support  Drugs  Advisory 
Comminee  and  the  Drug  Abties 
Advisory  Comminee 

Date,  time,  and  place.  August  24, 

1993,  9  a.m..  Holiday  Inn,  Plaza 
Ballroom.  8777  Georgia  Ave.,  Silver 
Spring.  MD. 

Type  of  meting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  lest 
that  long;  open  committee  discussion, 

10  a.m.  to  5  p.m.;  Isaac  F.  Roubein. 

Center  for  Drug  Evaluation  and 
Research,  HFD-7.  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3741. 

General  function  of  the  committees. 
The  Anesthetic  and  Ufe  Support  Drugs 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
eBectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  field  of  anesthesiolt^  and  surgery. 
The  Drug  Abuse  Advisory  Committee 
advises  on  the  scientific  and  medical 
evaluation  of  information  gathered  by 
the  Department  cH  Health  and  Human 
Services  and  the  Department  of  Juriice 
on  the  safety,  efficacy,  and  abuse 
potential  of  drugs  and  recommends 
actions  to  be  talmn  on  the  mariceting, 
investigation,  and  control  of  such  ri^gs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pmiding  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  August  6, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comm  wits. 

Open  committee  tiiscussion.  Hie 
committee  will  discuss  several  issues 
larding  the  safety,  abuse  liability, 
recommended  precauttons  wid 
warnings  relevwit  to  the  use  of  the  new 
drug  application  (NDA)  for  Fentanyl 
fOrelei#  Anesta)  (NDA  20495).  a  solid 
transmucosai  dosage  form  of  fmtanyl 
intended  for  use  in  anesthesia. 


FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions;  (1)  An  open  public 
hearing,  (2)  an  (qien  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  pcfftion  of 
each  meeting  shall  be  at  iMst  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

fmblic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee’s  work. 

Public  hearings  are  subject  to  FDA’s 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  proc^ures 
for  electronic  media  coverage  of  FDA’s 
public  administrative  proc»^ings. 
including  hearings  before  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  list^  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hmring’s  conclusicm,  if  time  permits,  at 
the  chairperson’s  discretion. 

The  agenda,  the  questions  to  be 
address^  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  tlm  Fr^om  M  Information  Office 
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(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  ^e 
Dockets  Management  Branch  (HFA- 
305),  Food  and  E)rug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 

Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  \mder  section 
10(a)(1)  and  (2)  of  the  Federed  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA’s  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  July  14, 1993. 

Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 

IFR  Doc.  93-17551  Filed  7-22-93;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[DoclMt  No.  N-e3-3522;  FR-3348-N-04] 

State  and  Local  Fair  Housing  Laws: 
Final  Determination  Concerning 
Certification  of  Substantially 
Equivalent  Agency;  State  of  Texas 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice. 


summary:  This  notice  is  a  follow-up  to 
the  notice  published  in  the  Federal 
Register  on  October  28, 1992  (57  FR 
48803),  which  (1)  annoimced  that  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  had  determined  that 
the  fair  housing  law  of  the  State  of 
Texas  is  substantially  equivalent,  on  its 
face,  to  the  Fair  Housing  Act,  and  (2) 
solicited  public  comment  on  this 
determination.  Today’s  notice 
announces  that  the  agency 
administering  the  fair  housing  law  for 
the  State  of  Texas  has  been  certified 
imder  24  CFR  part  115  of  HUD’s 
regulations,  which  set  forth  procedures 
and  requirements  for  certification  of 
substantially  equivalent  agencies. 
EFFECTIVE  DATE:  January  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 


Marcella  O.  Brown,  Director,  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportvmity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
room  5234,  Washington,  DC  20410, 
telephone  (202)  708-0455  (voice/lDD). 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Fair  Housing  Act  (42  U.S.C. 
3600-3619),  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
Section  810(f)  of  the  Fair  Housing  Act 
requires  the  Department  to  refer 
complaints  to  State  and  local  agencies 
that  have  “substantially  equivalent’’  fair 
housing  laws,  as  determined  and 
certified  by  the  Department.  The 
certification  standards  are  codified  at  24 
CFR  part  115. 

On  October  28, 1992  (57  FR  48803), 
the  Department  published  a  notice 
annoimcing  that  the  fair  housing  law  of 
the  State  of  Texas  had  been  determined 
by  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  to  be, 
on  its  face,  substantially  equivalent  to 
the  Fair  Housing  Act.  The  notice 
advised  that  the  fair  housing  law  of  the 
State  of  Texas  provided,  on  its  face, 
substantive  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act. 

The  October  28, 1992  notice  also 
annoimced  that  following  a  review  of 
performance  standards  and  other 
materials,  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 
expected  to  determine  that  the  law  in 
operation  provides  rights  and  remedies 
that  are  substantially  equivalent  to  those 
available  rmder  the  Fair  Housing  Act. 
and  that  the  Department  intend^  to 
execute  a  written  agreement  with  the 
agency  charged  wiffi  enforcement  of  the 
fair  housing  law  of  the  State  of  Texas  in 
accordance  with  24  CFR  115.6(c). 

The  October  28, 1992  notice  invited 
the  public  to  comment,  within  30  days 
from  the  date  of  publication  of  the 
notice,  on  (1)  the  determination  that  the 
fair  housing  law  of  the  State  of  Texas  is, 
on  its  face,  substantially  equivalent  to 
the  Fair  Housing  Act  and  (2)  the 
proposed  determination  that  the  law,  in 
operation,  provides  rights  and  remedies 
substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 
The  comment  period  expired  on 
November  27, 1992. 

This  Notice 

No  comments  were  received  on  the 
October  28, 1992  notice.  The  Assistant 


Secretary  for  Fair  Housing  and  Equal 
Opportunity  has  completed  the  review 
of  performance  standards  and  other 
materials,  as  provided  in  24  CFR  part 
115,  and  has  determined  that  the  fair 
housing  law  of  the  State  of  Texas,  in 
operation,  provides  rights  and  remedies 
that  are  substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 

On  January  15, 1993,  the  Deportment 
enter^  into  a  memorandum  of 
imderstanding  with  the  agency  charged 
with  enforcement  of  the  fair  housing 
law  of  the  State  of  Texas.  The  purpose 
of  this  notice  is  to  announce  that  ffiis 
agency  has  received  certification  as  a 
substantially  equivalent  agency  under 
24  CFR  part  115. 

Dated:  June  15, 1993. 

Leonora  L.  Guarraia, 

Genera!  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

[FR  Doc.  93-17573  Filed  7-22-93;  8:45  ami 
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[Docket  No.  N-93-3640  FR-3348-4M)6] 

Certification  of  Substantially 
Equivalent  Agencies;  and  interim 
Referral  Agencies;  Annual  Notice 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice. 

SUMMARY:  As  required  by  24  CFR 
115.6(f),  this  Notice  annoimces  (1)  an 
updated  consolidated  list  of  all  certified 
agencies;  (2)  a  list  of  all  agencies  whose 
certification  has  been  withdrawn  since 
publication  of  the  previous  notice  on 
January  13. 1992  (57  FR  1277);  (3)  a  list 
of  agencies  for  which  notice  of  denial  of 
certification  has  been  published,  in 
accordance  with  24  CFR  115.7(c)  since 
publication  of  the  January  13, 1992 
notice;  (4)  a  list  of  agencies  for  which  a 
notice  of  comment  has  been  published 
in  accordance  with  24  CFR  115.6(b),  and 
whose  status  remains  pending;  (5)  a  list 
of  agencies  for  which  notice  of  proposed 
withdrawal  of  certification  has  been 
published  in  accordance  with  24  CFR 
115.8(c),  and  whose  withdrawal  remains 
pending;  and  (6)  a  list  of  agencies  with 
which  an  agreement  for  interim  referrals 
or  other  utilization  of  services  has  been 
entered  into  under  24  CFR  115.11  and 
remains  in  effect.  These  announcements 
are  applicable  for  calendar  year  1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  Brown.  Director.  Funded 
Programs  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
room  5234,  Washington,  DC  20410- 
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2000,  teleplione  number  (202)  708-04S5 
(vok^nDD).  (This  is  not  a  toM-^ree 
number.) 

SUfPLEMEIfTARY  MFORUAHON; 

I.  Background 

Under  the  Fair  Housing  Act  (42  U.S.C 
3600-3620),  the  Depaitment  is 
authorined  to  investigaite  complaints 
alleging  diacnmination  (n  housing. 
Section  810(f)  of  the  Fair  Housing  Act 
requires  die  D^artment  to  refn' 
complehits  to  agencies  diet  have 
“sidistaBtially  equivalent*'  fair  housing 
standards,  as  detormined  and  certified 
by  the  Department.  The  certifteation 
stoidards  ««  codified  at  24  C7R  part 
115. 

n.  This  Notice 

This  Notice  announces,  among  other 
things,  die  1992  list  of  agencies  certified 
imder  24  CFR  115.6(!).  and  the  agencies 
with  which  the  Department  has  entered 
into  an  agreement  for  interim  referrals  of 
coinplainte  in  accordance  with  24  CFR 
115.11. 

In  accordance  with  the  requirements 
of  24  CFR  IIS  j6(d.  the  DepaAmmit 
makes  the  ennounornnents  aet  forth 
below.  Theae  emiounoements  are 
applicable  for  the  calendar  year  1992. 

Updated  Cmsoiitkfted  List  of  Cettified 
Agfincies 

The  agencies  administering  the  fair 
housing  laws  of  the  following  States  and 
localities  were  certified  under  section 
810(1)  of  the  Fair  Housing  Act  and  24 
CFR  115.6(d)  thnnigh  January  13, 1992. 
Stat0s(36) 

Alaska 

Caiitoraia 

Colorado 

Connooticut 

Delaware 

Florida 

Hawaii 

Illinois 

Indiana 

kivra 

Kansas 

Kaatucky 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Missouri 

MontEtta 

Nebraska 

Nevada 

New  Hampshire 
New  Jersey 
New  Mexico 
New  York 
North  Carolina 
Oklahoma 
Oregon 
Peaaisylvaiua 
Rhode  bland 


South  Dakota 

Tennessee 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Localities  (79) 

Anchorage.  AJC 
Phoenix,  AZ 
New  Haven,  CT 
Washin^on,  DC 
Broward  County,  FL 
CHeerwatar,  FL 

Dade  County  (Metropolitan),  FL 

Escambia  County,  FL 

Gainsvifie.FL 

Hillsborough  County,  FL 

Jacksonville,  Fli 

Orlando,  FL 

Peneaoob,FL 

Pinellas  County,  FL 

St.  Petersburg,  FL 

Tallahassee,  FL 

Tamp^FL 

Bloomington,  TL 

Danville.  IL 

Elgin,  1L 

Evanston,  IL 

Hazel  Cr^,0, 

PaikFarart.lL 
Springfield,  iL 
Urfaai^  IL 
Columbus.  IN 
East  Chicago,  IN 
Fort  Wayne.  IN 
Gory.  IN 
Haminnod.W 
Marion,  IN 
Scatth  BchkL  IN 
Des  Moii]ee.lA 
Dubuque,  lA 
Iowa  City,  lA 
Kansas  Oty.  KS 
Lawrence,  1^ 

Olathe,  KS 
SaliiM,  KS 

Loubvilb  and  Jefferson  County,  KY 

Lexingtim-Payeitte  Urban  Coui^,  KY 

Howard  County,  MD 

Montgomery  County,  MO 

Prince  George’s  County,  MD 

Boston,  MA 

Cambridge,  MA 

Minneapolis,  MN 

St.  Paul,  MN 

Kansas  Qty,  MO 

St.  Louis,  kio 

Lincoln,  NE 

Omaha,  NE 

Now  York.  NY 

Rockland  County.  NY 

Asheville,  NC 

Charlotte,  NC 

Mecklenburg  County,  NC 

New  Hanover  County,  NC 

Raleigh.  NC 

Winston-Salem,  NC 

Dayton,  OH 

Allentown,  PA 

Harrisbuig.  PA 

Philadelphia.  PA 

Pittsbui:^,  PA 

Reading,  PA 

York,  PA 

Sioux  Falb.SD 

KnaxviUe.’TN 


Fort  Worth.  TX 
Arlingloo  County,  VA 
King  County,  WA 
SeatUa.  WA 
Tacoma,  WA 
Beckley,  WV 
Charleston,  WV 
Huntington,  WV 
Beloit,  WI 
Madison,  Wl 

The  agencies  administering  the  fair 
housing  laws  of  the  following  States  and 
localities  were  certified  under  section 
810(f)  of  the  Fair  Housing  Act  and  24 
CFR  115.6(d)  through  September  13, 
1992: 

States  (27) 

Caiifomia 

Colorado 

Coimecticut 

Delaware 

Hawaii 

Illinois 

Iowa 

Kansas 

Kentucky 

Maine 

Maryland 

Maseachusetts 

Michigan 

Minnesota 

Missouri 

Montana 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

Oklahoma 

Pennsylvania 

Rhode  Island 

Tennessee 

Virginia 

Washington 

Wisconsin 

Localities  (6S) 

Phoenix,  AZ 
New  Haven,  CT 
Broward  County,  FL 
Clearwater,  FL 

Dade  County  (Metropolitan),  FL 

Escambia  County,  FL 

Gainesville,  FL 

Hillsborough  County,  FL 

Jacksonville,  FL 

Orlando,  FL 

Pensacola,  FL 

Pinellas  County,  FL 

St.  Petersburg,  FL 

Tallahassee,  FL 

Tampa,  FL 

Elgin,  IL 

Evanston,  IL 

Springfield,  IL 

Columbus,  IN 

East  Chicago,  IN 

Fort  Wayne,  IN 

Gary,  IN 

Hammond,  IN 

Marion,  IN 

South  Bend,  IN 

Des  Monies,  lA 

Dubuque,  lA 

Lawrence,  KS 

Olathe,  KS 
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Salina,  KS 

Louisville  and  Jefferson  County,  KY 

Lexington-Fayette  Urban  County,  KY 

Howard  County,  MD 

Montgomery  County,  MD 

Prince  George’s  County,  MD 

Boston,  MA 

Cambridge,  MA 

Mineapolis,  MN 

St.  Paul,  MN 

Kansas  City,  MO 

St.  Louis,  MO 

Lincoln,  NE 

Omaha,  NE 

New  York,  NY 


Rockland  County.  NY 
Asheville,  NC 
Charlotte,  NC 
Mecklenbuig,  NC 
New  Hanover  County,  NC 
Raleigh,  NC 
Winston-Salem,  NC 
Dayton,  OH 
Allentown,  PA 
Harrisburg,  PA 
Philadelphia,  PA 
Pittsburg,  PA 
Reading,  PA 
York,  PA 
Sioux  Falls,  SD 
Knoxville,  TN 
Fort  Worth,  TX 
Arlington  County.  VA 
King  County,  WA 
Seattle,  WA 
Tacoma,  WA 
Charleston,  WV 
Huntington,  WV 
Madison,  W1 

Withdrawal  of  Certification;  Denial  of 
Certification:  and  landing  Requests  for 
Certification 

The  Department  announces  that  for 
calendar  year  1992  no  certification  has 
been  withdrawn  since  publication  of  the 
January  13. 1992  notice;  no  notice  of 
denial  of  certification  has  been 
published  since  the  January  13, 1992 
notice;  and  no  agencies  for  which  a 
notice  of  comment  was  published  vmder 
24  CFR  llS.6(b)  have  pending  requests 
for  certification. 

Loss  of  Certification  Due  to  Expiration 
of  Temporary  "Grandfathered-ln" 

Period  / 

The  IDepartment  notes,  however,  that 
as  a  result  of  the  expiration  of  the 
temporary  “grandfathered-in  period,” 
which  ended  on  January  13, 1992, 
several  agencies  lost  their  certification 
status  or  interim  certification  status.* 

1  Paragraph  (d)  of  24  CFR  115.6  (Procedures  for 
CertiRcation)  provides:  "During  the  period  which 
begins  on  September  13, 1988  and  ends  January  13, 
1992,  each  State  or  locality  recognized  as 
substantially  equivalent  under  24  CFR  part  115 
(including  any  State  or  locality  which  had  entered 
into  an  agreement  for  interim  referrals  under 
§  115.11,  unless  the  State  or  locality  is  subsequently 
denied  tecogniUon  under  24  CFR  115.7)  for  the 
purposes  of  the  Fair  Housing  Act  before  September 
13, 1998  shall,  for  the  purposes  of  this  paragraph. 


The  Assistant  Secretary  had  the 
authority  to  extend  this  period  to 
SeptemW  13, 1992.  After  September 
13. 1992,  all  agencies  were  required  to 
be  certified  or  certified  on  an  interim 
basis  on  the  basis  of  standards  set  forth 
in  24  CFR  part  115,  as  published  in  the 
Fair  Housing  Act  final  rule  on  January 
23, 1989.  Any  agency  that  was  not 
certified  or  interim  certified  in 
accordance  with  these  standards  by 
September  13. 1992  is  no  longer  a 
“substantially  equivalent”  agency. 
Therefore,  as  of  January  14, 1992,  the 
following  jurisdictions  lost  their 
certification  status  (13  jurisdictions  lost 
their  certification  status  as  a  result  of 
denials  of  requests  for  an  extension  by 
the  Assistant  Secretary;  and  three  lost 
their  certification  status  because  the 
agencies  did  not  request  an  extension 
and  their  certification  status 
automatically  expired  on  January  14, 
1992): 

States  (5) 

Alaska 
Nevada 
Oregon 
South  Dakota 
West  Virginia 

Localities  (11) 

Anchorage,  AK 
Washington.  DC 
Bloomington,  IL 
Danville,  IL 
Hazel  Crest,  IL 
Park  Forest,  IL 
Urbana,  IL 
Iowa  City,  lA 
Kansas  City,  KS 
Beckley,  WV 
Beloit,  WI 

On  September  14, 1992,  the  following 
jurisdictions  lost  their  certification  or 
interim  certification  status: 

States  (17) 

California 

Delaware 

Hawaii 

Kentucky 

Maine 

Maryland 

Michigan 

Minnesota 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

Rhode  Island 

Tennessee 

Virginia 

be  considered  certified  imder  this  pert  writh  respect 
to  those  matters  for  which  the  agency  was 
previously  recognized.  If  the  Secretary  detennines 
in  an  individual  case  that  a  State  or  locality  has  not 
been  able  to  meet  the  certification  requirements 
within  this  40-month  period  because  of  exceptional 
circumstances  (such  as  the  infrequmicy  of 
legislative  sessions  in  that  Jurisdiction),  the 
Secretary  may  extend  the  period  of  temporary 
certification  to  no  later  than  September  13. 1992." 


Washington 

Wisconsin 

Localities  (55) 

Phoenix,  AZ 
New  Haven,  CT 
Broward  County,  FL 
Clearwater.  FL 

Dade  County  (Metropolitan),  FL 

Escambia  County,  FL 

Gainesville,  FL 

Hillsborough  County.  FL 

Jacksonville,  FL 

Pensacola,  FL 

St.  Petersburg,  FL 

Elgin,  IL 

Evanston,  IL 

Columbus,  IN 

East  Chicago,  IN 

Fort  Wayne,  IN 

Gary,  IN 

Hanunond,  IN 

Marion,  IN 

South  ^nd,  IN 

Des  Moines,  lA 

Lawrence,  KS 

Olathe,  KS 

Louisville  and  Jefierson  County,  KY 

Lexington-Fayette  Urban  County,  KY 

Howard  Ckiunty,  MD 

Motgomery  County,  MD 

Prince  George’s  County,  MD 

Boston,  MA 

Minneapolis,  MN 

St.  Paul,  MN 

Kansas  City,  MO 

St.  Louis,  MO 

Lincoln,  NE 

Omaha,  NE 

Now  York.  NY 

Rockland  County,  NY 

Mecklenburg  (Do^ty,  NC 

New  Hanover  County,  NC 

Dayton,  OH 

Allentown,  PA 

Harrisburg,  PA 

Philadelphia,  PA 

Pittsburg,  PA 

Reading,  PA 

York.  PA 

Sioux  Falls,  SD 

Knoxville,  TN 

Fort  Worth.  TX 

Arlington  County,  VA 

Seattle,  WA 

Tacoma,  WA 

Charleston,  WV 

Beloit,  WI 

Madison,  WI 

Interim  Certification 
The  Department  announces  that  the 
agencies  administering  the  fair  housing 
laws  of  the  following  States  and 
localities  entered  into  an  agreement  for 
interim  referrals  on  September  12, 1988. 
These  agencies  were  therefore 
considered  to  have  interim  certification 
in  accordance  with  section  810(f)(4)  of 
the  Act  through  January  13, 1992: 

States  (2) 

Georgia 

Ohio 

■  Localities  (5) 

Lee  County,  FL 
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Durham,  NC 
Greensboro,  NC 
St.  Joseph,  MO 
Albany.  NY 

The  Department  announces  that  the 
agencies  administering  the  fair  housing 
laws  of  the  following  States  and 
localities  entered  into  an  agreement  for 
interim  referrals  on  September  12, 1988. 
These  agencies  were  therefore 
considered  to  have  interim  certification 
in  accordance  with  section  810(f)(4)  of 
the  Act  through  September  13, 1992: 
States  (2) 

Georgia 

Ohio 

Localities  (5) 

Lee  County,  FL 
Durham,  NC 
Greensboro,  NC 
St.  Joseph,  MO 
All^y,  NY 

In  addition,  the  Department 
announces  that  the  agencies 
administering  the  fair  housing  laws  of 
the  following  States  and  localities 
entered  into  an  agreement  for  interim 
referrals  subsequent  to  September  12, 
1988.  These  agencies  were  also 
considered  to  have  interim  certification 
in  accordance  with  section  810(f)(4)  of 
the  Act.  The  agencies  and  the  dates  of 
their  agreements  are  as  follows; 

States  (20) 

Arizona — May  4, 1992 
Colorado— September  13, 1992 
Connecticut — November  25, 1992 
Florida — December  12, 1991 
Georgia — November  19, 1992 
Illinois — September  11, 1992 
Indiana — August  9. 1991 
Iowa — December  3, 1992 
Kansas — September  11, 1992 
Massachusetts — September  11, 1992 
Missouri— December  3, 1992 
Montana — September  24, 1992 
Nebraska — April  20, 1992 
North  Carolina — December  31, 1990 
Ohio — November  16, 1992 
Oklahoma — October  7, 1992 
Pennsylvania — October  19, 1992 
South  Carolina — December  31, 1990 
Texas — October  30, 1990 
West  Virginia — October  19, 1992 
Localities  (14) 

Orlando,  FL — November  19. 1992 
Pinellas  County,  FL — October  29, 1992 
Tampa,  FL — ^Deramber  3, 1992 
Springfield,  IL — October  7, 1992 
Saline,  KS— October  20, 1992 
Cambridge,  MA — December  3, 1992 
Asheville-Buncorobe  County,  NC — May  18, 

1992 

Charlotte,  NC— August  11, 1992 
Greensbcm,  NC — October  7, 1992 
Winston — Salem,  NC— August  11, 1992 
Shaker  Heights,  OH — September  24, 1992 
Dallas,  TX— June  12, 1992 
Charleston,  WV — September  11. 1992 
King  County,  WA— October  19, 1992 


Dated:  June  IS,  1993. 

Leonora  L.  Guarraia, 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

IFR  Doc.  93-17574  Filed  7-22-93;  8:45  am| 
WUJNO  COOe  4210-aS-M 


Offic*  of  th«  AMlstant  Socrotary  for 
Community  Planning  and 
Davalopmant 

[Docket  No.  N-93-1917:  FR-3350-N-41] 

Federal  Property  Suitable  aa  Facilitlea 
to  Aaaiat  the  Homeleaa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  July  23, 1993. 

ADDRESS:  For  further  information, 
contact  Mark  Johnston,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TOD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free).  or  call  the  toll-hree  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.).  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated;  July  16, 1993. 

Jacquie  M.  Latving 

Deputy  Assistant  Secretary  for  Economic 
Development 

IFR  Doc.  93-17352  Filed  7-22-93;  8:45aml 
BIUJNO  CODE  4210-2a-F 


DEPARTMENT  OF  THE  INTERIOR 

Performance  Review  Board 
Appointments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  Performance  Review 
Board  Appointments. 


SUMMARY:  This  notice  provides  the 
ncunes  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Elepartment  of  the  Interior  Performance 
Review  Boards.  The  publication  of  these 
appointments  is  required  by  section 
405(a)  of  the  Civil  ^rvice  Reform  Act 
of  1978  (Pub.  L.  95-454,  5  U.S.C. 
4314(c)(4). 

DATES:  These  appointments  are  efiective 
upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  A.  Simms,  Director  of  Personnel, 
Office  of  the  Secretary,  Department  of 
the  Interior,  1849  C  Street  NW., 
Washington,  DC  20240,  Telephone 
Number:  (202)  208-8761. 

SES  Performance  Review  Boards — FY 
1993 

Departmental  Performance  Review 
Board  (DPRB) 

Bonnie  R.  Cohen,  Chair,  Assisttmt 
Secretary — ^Policy,  Management  and 
Budget  (NC) 

Thomas  C.  Collier,  Jr.,  Office  of  the 
Secretary  (NC) 

Jay  L.  Gerst,  U.S.  Fish  and  Wildlife 
Service  (CA) 

Lawrence  F.  Hancock,  Bureau  of 
Reclamation  (CA) 

Lucy  R.  Querques,  Minerals 
Management  Service  (CA) 

Office  of  the  Solicitor 

Patricia  J.  Beneke,  Chair  (NC) 

Anthony  R.  Conte  (CA) 

Gina  Guy  (CA) 

John  D.  Trezise  (CA) 

David  A.  Watts  (CA) 

Assistant  Secretary— Policy, 
Management  and  Budget 

Mary  Ann  Lawler,  Chair  (CA) 

Paul  A.  Elenett  (CA) 

Gayle  F.  Gordon  (CA) 

Willie  R.  Taylor  (CA) 

Brooks  B.  Yeager  (NC) 

Assistant  Secretary— Land  and  Minerals 
Management 

Jean  W.  Baines,  Chair  (CA) 

Michael  P.  Dombeck  (CA) 

Robert  W.  Faithful  (CA) 

Denise  P.  Meridith  (CA) 

W.  Hord  Tipton  (CA) 

Assistant  Secretary— Fish  and  Wildlife 
and  Parks 

Joseph  E.  Doddridge,  Chair  (CA) 

Donald  J.  Barry  (NC) 

Jerome  M.  Butler  (CA) 

Ronald  E.  Lambertson  (CA) 

John  J.  Refolds  (CA) 

Marie  G.  Rust  (CA) 

Robert  G.  Stanton  (CA) 

Assistant  Secretary— Water  and  Science 
Debra  S.  Knopman,  Chair  (NC) 
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Richard  A.  Engberg  (CA) 

James  F.  Donahue  (CA) 

John  A.  Fischer  (CA) 

Donald  R.  Glaser  (CA) 

Bonnie  A.  McGregor  (CA) 

J.  Neil  Stressman  (CA) 

Assistant  Secretary— Indian  Affairs 

Billie  D.  Ott,  Chair  (CA) 

Carol  A.  Bacon  (CA) 

John  W.  Tippeconnic  (CA) 

Merritt  E.  Youngdeer  (CA) 

Date:  July  14, 1993. 

Approved  for  the  Executive  Resources 
Board. 

Bonnie  R.  Cohen. 

Assistant  Secretary,  Policy,  Management  and 
Budget. 

(FR  Doc.  93-17500  Filed  7-22-93;  8:45  am) 
BILLINQ  COOE  4910-10-«i 

Bureau  of  Land  Management 
[NV-054-4333-04] 

Temporary  Closure  of  Certain  Public 
Lands;  Las  Vegas  District 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Temporary  closure. 

SUMMARY:  This  temporary  closure  is 
issued  for  the  protef:tion  of  persons, 
property,  and  public  lands  and 
resources  in  the  Nelson  Hills  area 
during  an  off-highway  vehicle  race. 

The  legal  location  of  the  closure  is  T. 
24-26  S.,  R.  63-64  E.  The  following  are 
exceptions  to  the  closure: 

— Highway  95  and  Nelson  Highway 
— Lands  north  of  Nelson  Highway  and 
east  of  Highway  95 
— Southern  Nevada  Off-Road  Racing 
Enthusiasts  race  entrants,  pit  crews, 
course  monitors,  and  race  officials. 

— Spectators  within  designated 
spectator  areas 

The  area  will  be  closed  horn  6  p.m. 
on  July  25  to  3  a.m.  on  July  25. 1993. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
Authority  for  this  temporary  closure  is 
contained  in  title  43  QHl.  subpart 
8364.1.  A  map  of  the  affected  lands  is 
available  for  inspection  at  the  Las  Vegas 
District  office. 

Gary  Ryan. 

Assistant  District  Manager. 

[FR  Doc.  93-17491  Filed  7-22-93;  8:45  am) 
BtLUNQ  CODE  4S10-HC-M 


[NV-4)64-»3-433G-041 

Tomporary  Closura  of  Cartain  Public 
Landa;  Laa  Vagaa  Dtatrict 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Temporary  closure. 

SUMMARY:  This  temporary  closure  is 
issued  for  the  protection  of  persons, 
property,  and  public  lands  and 
resources  in  the  Nellis  Dunes  area 
during  an  off-highway  vehicle  race. 

The  legal  location  of  the  closure  is  T. 
19  S.,  R.  63  E.,  sections  13-25,  and  34- 
36.  Exceptions  to  the  closure  include: 

— Highway  15  and  Las  Vegas  Blvd. 

— Southern  Nevada  ATV  Racing 
Enthusiasts  race  entrants,  pit  crews, 
course  monitors,  and  race  officials. 

— Spectators  within  designated 
spectator  areas. 

The  area  will  be  closed  July  17—18 
and  July  31-August  1, 1993  ^tween  3 
p.m.  and  3  a.m.  daily.  Violation  of  this 
closure  is  punishable  by  a  hne  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months.  Authority  for  this 
temporary  closure  is  contained  in  title 
43  CFR,  subpart  8364.1.  A  map  of  the 
affected  lands  is  available  for  inspection 
at  the  Las  Vegas  District  office. 

Gary  Ryan, 

Assistant  District  Manager. 

IFR  Doc.  93-17497  Filed  7-22-93;  8:45  am) 
MLUNO  CODE  431»-HC-« 

[UT-040-0$-4210-05] 

Escalante  Management  Framework 
Plan,  Garfield  County,  UT 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (BLM)  is  proposing  to  do 
a  plan  amendment  for  the  Escalante 
Management  Framework  Plan  (MFP) 
locat^  in  Garfield  County,  Utah. 

DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  August  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.J.  Martinez,  Area  Manager,  Escalante 
Resource  Area,  P.O.  Box  225,  Escalante, 
Utah  84726.  Existing  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  (801)  826-4291.  Comments 
on  this  proposed  plan  amendment 
should  be  sent  to  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  Escalante 


MFP,  which  includes  public  lands  in 
Garfield  County,  Utah.  The  proposed 
amendment  would  be  to  make  certain 
public  lands  available  for  disposal  to 
Garfield  County  for  the  purpose  of  a 
collection  transfer  site  as  p^  of 
Garfield  County’s  sanitary  landfill  under 
the  authority  of  the  Recreation  and 
Public  Purposes  Act.  as  amended  (44 
Stat.  741;  43  U.S.C.  869,  et  seq.).  The 
public  lands  being  considered  for 
disposal  are  described  as  follows; 

Salt  Lake  Maridian,  Utah 

T.  34  S..  R.  5  E..  sec.  6.  WV2NWV4: 

T.  34  S..  R.  4  E..  sec.  3,  N’ANE’A; 

Approximately  10  acres  of  the  above 
160  acres  will  be  considered  for 
disposal.  The  existing  plans  do  not 
identify  these  lands  as  suitable  for 
disposal.  However,  because  of  resource 
values,  public  values,  and  the  objective 
involved,  the  public  interest  may  be 
well  served  by  disposal  of  these  lands. 
An  environmental  assessment  will  be 
prepared  to  analyze  the  impacts  of  this 
proposal  and  alternatives. 

Junes  M.  Parker, 

State  Director. 

[FR  Doc.  93-17489  Filed  7-22-93;  8:45  ami 
eaUNO  CODE  4310-00-H 


[UT-020-^)3-432(M)1] 

Salt  Lake  DIatrict  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  grazing  advisory  board 
meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
the  Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  August  31, 
1993.  The  meeting  will  begin  at  8:30 
a.m.  at  the  Salt  Lake  District,  Bureau  of 
Land  Management,  office  at  2370  South 
2300  West,  Salt  Lake  City,  Utah. 

The  purpose  of  the  meeting  will  be  to: 
(1)  Review  FY  1993  range  improvement 
accomplishments;  (2)  review  proposed 
range  improvement  work  for  the 
upcoming  year  (FY  1994),  and  (3) 
review  the  Salt  Lake  District’s  FY  1993 
Animal  Damage  Control  Plan  and 
Environmental  Assessment. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meeting  between  9 
a.m.  and  9:30  a.m.,  or  file  a  written 
statement  for  the  Board’s  consideration. 
Those  wishing  to  make  statements  to  the 
Board  are  requested  to  contact  Glade 
Anderson  at  (801)  977-4300  by  August 
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20th  so  that  adequate  time  can  be 
included  on  the  agenda. 

Deane  H.  Zeller, 

Salt  Lake  District  Manager. 

(FR  Doc.  93-17490  Filed  7-22-93;  8:45  am) 

MUINO  COOC  4310-0O-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigMion  No.  731-TA-642  (Final)] 

Ferroelllcon  From  Egypt;  Import 
Investigation 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  and  scheduling  of  a 
hhal  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
642  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^m  Egypt  of  ferrosilicon, 
provided  for  in  subheadings  7202.21.10, 
7202.21.50,  7202.21.75,  7202.21.90,  and 
7202.29.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  June  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179),  Office  of 
Investigations,  U.S.  International  Trade 
Ckimmission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  feirosilicon 
horn  Egypt  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 


U.S.C  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  January 
12, 1993,  by  A^COR,  Pittsburgh,  PA; 
Alabama  Silicon,  Inc.,  Bessemer,  AL; 
American  Alloys,  Inc.,  Pittsburgh,  PA; 
Globe  Metallurgical,  Inc.,  Cleveland  OH; 
Silicon  Metalte^,  Inc.,  Seattle  WA;  Oil, 
Chemical  &  Atomic  Workers  Union 
(local  389);  United  Autoworkers  of 
America  Union  (locals  523  and  12646); 
and  United  Steelworkers  of  America 
Union  (locals  2528,  3081,  and  5171). 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  peirticipate  in  the 
investigation  as  piarties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  (Commission’s 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
(Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  ^is  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  August  31, 1993, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  (Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  September  14, 
1993,  at  the  U.S.  International  Trade 
(Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Set^tary  to  the 
(Commission  on  or  before  September  7, 
1993.  A  nonparty  who  has  testimony 
that  may  aid  the  (Commission’s 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 


All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  September  9, 1993,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f),  and  207.23(b)  of  the 
(Commission’s  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 
present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
(Commission’s  rules;  the  deadline  for 
filing  is  September  8, 1993.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
(Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
(Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  September 
22, 1993;  witness  testimony  must  be 
filed  no  later  than  three  (3)  days  before 
the  hearing.  In  addition,  any  person 
who  has  not  entered  an  appearance  as 
a  party  to  the  investigation  may  submit 
a  written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  September  22, 
1993.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
(k)mmission’s  rules. 

Issued;  July  16, 1993. 

By  order  of  the  Ck>mmission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-17506  Filed  7-22-93;  8:45  am) 
BUXMQ  CODE  7020-0»-F 
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[Investigation  No.  332-267] 

The  Effects  of  Greater  Economic 
integration  Within  the  European 
Community,  On  the  United  States, 

Sixth  Foliowup  Report:  The  Status  of 
implementation 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Deadline  for  submissions  in 
connection  with  the  sixth  followup 
report.  . 

SUMMARY:  The  Commission  has 
commenced  work  on  the  sixth  in  a 
series  of  followup  reports  in  connection 
with  investigation  No.  332-267,  The 
Effects  of  Greater  Economic  Integration 
Within  the  European  Community  on  the 
United  States.  The  reports  were 
requested  under  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g))  by 
the  House  ([Committee  on  Ways  and 
Means  and  the  Senate  Committee  on 
Finance  in  a  letter  received  on  October 
13, 1988.  Notice  of  the  institution  of  the 
investigation  and  scheduling  of  a  public 
hearing  was  published  in  the  Federal 
Register  of  Elecember  21, 1988  (53  FR 
51328),  and  notice  of  the  procedure  to 
be  followed  in  followup  reports  was 
published  in  the  Federal  Register  of 
September  20, 1989  (54  FR  38751). 

The  sixth  followup  report  will  focus 
exclusively  on  the  status  of  member- 
state  implementation  of  legislation 
adopted  by  the  European  Community  in 
connection  with  its  EC  1992  integration 
program.  The  goal  is  to  complete  the 
Commission's  wrapup  of  the 
Community's  progress  in  attaining  its 
single  market  objectives  by  identifying 
the  extent  to  which  the  necessary  legal 
steps  have  been  taken  to  translate  EC- 
level  legislation  into  member-state  law. 
Where  problems  are  evident,  the 
Conunission  will  seek  to  ascertain  their 
causes. 

The  Commission  anticipates  sending 
the  sixth  followup  report  to  the 
Committees  on  D^ember  17, 1993. 
EFFECTIVE  DATE:  July  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  investigation 
contact  Ms.  Joanne  Guth  at  202-205- 
3264. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
the  investigation.  Written  submissions 
to  be  considered  by  the  Commission  for 
the  sixth  followup  report  should  be 
received  by  the  close  of  business  on 
September  17, 1993.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 


separate  sheets  of  paper,  each  marked 
“Confidential  Business  Information”  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission’s  office  in 
Washington,  DC. 

Hearing  impaired  persons  are  advised 
that  information  on  &is  matter  can  be 
obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202- 
205-1810. 

Issued:  July  19, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secrefoiy. 

(FR  Doc.  93-17505  Filed  7-22-93;  8:45  am] 
aauNG  cooe  7020-02-p 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32319] 

The  Alabama  Great  Southern  Railroad 
Co.;  Merger  and  Control  Exemption 
Chattanooga  Terminal  and 
Chattanooga  Station  Companies 

The  Alabama  Great  Southern  Railroad 
Company  (AGS),  Chattanooga  Terminal 
Railway  Company  (Terminal),  and 
Chattanooga  Station  Company  (Station) 
have  filed  a  notice  of  exemption  for:  (1) 
AGS  to  acquire  control  of  Terminal  and 
Station  through  stock  ownership  on  or 
soon  as  practicable  after  July  7, 1993; 
and  (2)  Terminal  and  Station  to  merger 
into  AGS  on  or  after  August  1, 1993. 

Terminal  and  Station  are  class  III  rail 
carriers.  Terminal  owns  approximately 
1.4  miles  of  line  and  Station  owns 
approximately  2  miles  of  line  and 
terminal  pro|}erties  in  and  around 
Chattanooga  TN.  AGS  is  a  class  III  rail 
carrier  operating  approximately  498 
miles  of  railroad  in  the  States  of 
Tennessee,  Louisiana,  Mississippi, 
Alabama,  Euid  Georgia.  All  three  carriers 
are  commonly  controlled  and  operated 
as  part  of  the  Norfolk  Southern  Railway 
Company  (NSR)  rail  system. 

Norfolk  Southern  Corporation,  a 
noncarrier  holding  company,  controls 
through  stock  ownership  NSR,  and  NSR, 
in  turn,  controls  through  stock 
ownership  AGS  and  Terminal.  NSR  also 
indirectly  controls  Station  through  stock 
ownership  by  companies  within  the 
NSR  corporate  family,  as  follows:  (1) 
NSR  owns  333  shares;  (2)  AGS  owns 
333  shares;  and  (3)  The  Cincinnati,  New 


Orleans  and  Texas  Pacific  Railway 
Company  (CN04TP),  a  wholly  owned 
direct  subsidiary  of  NSR,  owns  334 
shares. 

As  peul  of  NSR’s  corporate 
restructuring:  (1)  CNO&'TP —  will 
transfer  its  shares  of  Station  common 
stock  as  a  dividend  to  NSR;  (2)  NSR  will 
then  transfer  all  of  its  shares  of  Station 
common  stock  (66  percent)  and 
Terminal  common  stock  (100  percent)  to 
AGS;  and  (3)  Terminal  and  Station  then 
will  be  merged  into  AGS  and  the 
separate  corporate  existence  of  Terminal 
and  Station  will  cease.  AGS,  as  the 
surviving  corporation,  will  succeed  to 
ownership  of  all  the  assets  of  Terminal 
and  Station  and  will  be  responsible  for 
all  the  debts  and  obligations  of  Terminal 
and  Station. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3).  It 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the  NSR’s 
corporate  family.  'The  purpose  of  the 
transaction  is  to  simplify  NSR’s 
corporate  structure  and  eliminate  costs 
associated  with  separate  accounting, 
tax,  bookkeeping,  and  reporting 
functions. 

To  ensure  that  all  employees  who 
may  be  affected  by  the  transaction  are 
given  the  protection  afforded  under  49 
U.S.C.  10505(g)(2)  and  49  U.S.C.  11347, 
the  labor  conditions  set  forth  in  New 
York  Dock  Ry. — Control — Brooklyn 
Eastern  District.,  360 1.C.C.  60  (1979), 
are  imposed. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  J.  Gary 
Lane,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk, 
Virginia  23510. 

Decided:  July  8, 1993. 

By  the  Commission,  David  M.  Konscbnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-17561  Filed  7-22-93;  8:45  am) 

MLUNG  COOE  7036-01-11 


[Finance  Docket  No.  32289] 

RIo  Grande  Pacific  Corp.— 
Continuance  in  Control  Exemption— 
Nebraska  Central  Railroad  Co.; 
Exemption 

Rio  Grande  Pacific  Corporation  (Rio 
Grande),  a  noncarrier,  has  filed  a  notice 
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of  exemption  to  continue  in  cmitrol  of 
Nebraska  Central  Railroad  Company 
(Nebraska),  upon  the  latter’s  becoming  a 
class  in  rail  carrier. 

Nebraska,  a  noncarrier,  has 
concurrently  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32290,  Nebraska 
Central  Railroad  Company — Lease  and 
Operation  Exemption— Union  Pacific 
R^lroad  Company,  to  acquire  by  lease 
and  to  operate  248.44  miles  of  rail  line 
owned  by  Union  Pacific  Railroad 
Company  (UP)  in  the  State  of  Nebraska. 
Nebraska  also  seeks  to  acquire 
incidental  trackage  rights  over 
approximately  25.32  miles  of  UP’s  line 
in  the  State  of  Nebraska.  The  exemption 
became  affective  on  )une  25, 1393. 

Rio  Grande  also  controls  a 
nonconnecting  class  m  rail  ca.''rier, 
Wichita.  Tillman  &  Jackson  Railway, 
which  operates  approximately  101.6 
miles  of  railroad  in  the  States  of  Texas 
and  Oklahoma.  Rio  Grande  indicates 
that:  (1)  The  rail  lines  to  be  leased  and 
operated  by  Nebraska  will  not  connect 
with  any  other  railroad  in  Rio  Grande’s 
corporate  family:  (2)  the  continuance  in 
control  is  not  a  part  of  a'series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — ^Brooklyn  Eastern  Dist., 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10305(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transactions.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
John  D.  Hefbier,  Gerst,  Heffner, 
Carpenter  k  Pre^p,  Suite  1107, 1700  K 
Street,  NW.,  Washington,  DC  20006. 

Decided:  July  9, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr^ 

Secretary. 

[FR  Doc.  93-17562  Filed  7-22-93;  8:45  ami 
BiuMa  cooc  im-m-m 


Emptoymont  StarKtards  AdminlstraCion 

Wag*  and  Hour  Ohdalon;  MMmum 
Wages  for  Fedaral  and  Fadaraily 
Aaalatad  Conatniction;  Ganaral  Waga 
Detarmlnation  Oaciaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Lab<x’  are  issued  in 
accordance  vrith  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
^nge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  hinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  fm'  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
frnm  their  date  of  notice  in  the  Feileral 
Register  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  Th^  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  %irith  any 
m^ifications  issued,  must  be  a  part  of 
every  contract  for  performance  of  the 
described  work  within  the  geographic 
area  indicated  as  required  by  an 
applicable  Federal  prevailing  wage  law 
and  29  CFR  part  5.  The  wage  rates  and 
fringe  benefits,  notice  of  wdiicdi  is 
published  herein,  and  which  are 
contained  in  the  Govemm«it  Printing 
Office  (GPO)  document  entitled 
"General/Wage  Determinatimis  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subconstractors  to 
laborers  and  mechanics. 

Any  person.  (Hganizatimi.  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  fw 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Departmmit  of  Labor, 
Employment  Standards  Administratiem, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  ^3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisiona 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “Genwal  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume  and  State. 


The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  ”Gen«al  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  / 

Kentucky 

KY930001  (Feb.  19. 1993) 
KY930002  (Feb.  19. 1993} 
KY930003  (Feb.  19. 1993) 
KY930004  (Feb.  19. 1993) 
1CY930006  (Feb.  19. 1993) 
KY930007  (Feb.  19. 1993) 
KY930029  (Feb.  10, 1993) 


Volume  U 
Iowa 

IA930025  (July  23, 1993) 
1A930026  (July  23, 1993) 
IA930027  (July  23. 1993) 
1A930028  (July  23, 1993) 
1A930029  (July  23. 1993) 

Modification  to  General  Wage 
Determination  Decisiema 


Federal  Register  /  Vol.  58.  No.  140  /  Friday,  July  23,  1993  /  Notices 


39569 


KY930032  (Feb.  19, 1993) 

KY930035  (Feb.  19. 1993) 

Maryland 

MD930021  (Feb.  19, 1993) 

MD930026  (Feb.  19, 1993] 

West  Virginia 
WV930002  (Feb.  19, 1993) 

Volume  II 
Indiana 

IN930004 (Feb.  19, 1993) 

Louisiana 

LA930001  (Feb.  19, 1993) 

LA930005  (Feb.  19, 1993) 

LA93000g  (Feb.  19, 1993) 

LA930015  (Feb.  19, 1993) 

Missouri 

MC)930002  (Feb.  19, 1993) 

Nebraska 

NE930003  (Feb.  19, 1993) 

NE930009 (Feb.  19, 1993) 

NE930010  (Feb.  19, 1993) 

NE930011 (Feb.  19, 1993) 

NE930055  (Feb.  19, 1993) 

NE930056  (Feb.  19. 1993) 

Ohio 

OH930001  (Feb.  19. 1993) 

OH930002  (Feb.  19. 1993) 

OH930003  (Feb.  19, 1993) 

OH930012  (Feb.  19, 1993) 

OH930028  (Feb.  19, 1993) 

OH930029  (Feb.  19, 1993) 

OH930034  (Feb.  19, 1993) 

Oklahoma 

OK930013  (Feb.  19. 1993) 

Texas 

TX930043  (Feb.  19. 1993) 

TX930070  (Feb.  19. 1993) 

Volume  HI 
Idaho 

ID930001 (Feb.  19, 1993) 

South  Dakota  - 
SD930002  (Feb.  19, 1993) 

SD930003  (Feb.  19, 1993) 

SD930005  (Feb.  19. 1993) 

SD930006 (Feb.  19, 1993) 

Washington 

WA930001  (Feb.  19, 1993) 

WA930002  (Feb.  19, 1993) 

WA930003  (Feb.  19, 1993) 

WA930007  (Feb.  19. 1993) 

WA930008  (Feb.  19, 1993) 

WA930011  (Feb.  19, 1993) 

General  Wage  Determination 
Publication 

C^neral  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
(kivemment  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  hem:  Superintendent  of 
Documents.  U.S,  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest. 


since  subscriptions  may  be  ordered  for 
any  or  all  of  die  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  16th  day  of 
July  1993. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  93-17287  Filed  7-22-93: 8:45  am] 
BILJJNO  C006  4610-37-11 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  U.S.  Steel  Mining  Company,  Inc. 

(Docket  No.  M-93-145-C1 

U.S.  Steel  Mining  Company.  Inc.,  600 
Grant  Street,  Pittsburgh,  Pennsylvania 
15219  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Oak  Grove  Mine  (I.D.  No.  01-00851) 
located  in  Jefferson  Ckiunty,  Alabama. 
The  petitioner  proposes  to  use  guarded 
high-voltage  cables  with  flame-resistant 
jackets  to  power  longwall  equipment.  In 
addition,  ^e  petitioner  proposes  to  use 
ground-fault,  short-circuit,  and  over¬ 
temperature  protection;  to  require 
specific  safety  equipment  and  training 
for  miners;  to  implement  or  maintain  a 
number  of  safe  work  practices;  and  to 
maintain  headgate  and  tailgate 
travelways.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

2.  RoxCoal  Incorporated 

[Docket  No.  M-93-146-C) 

RoxCoal  Incorporated,  P.O.  Box  149, 
Friedens,  Pennsylvania  15541  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1719-1  (illumination  in 
working  places)  to  its  Diamond  T  B 
Mine  (I.D.  No.  36-08223),  its  Diamond 
T  C  Mine  (I.D.  No.  36-08214),  and  its 
Longview  Mine  (I.D.  No.  36-03248)  all 
located  in  Somerset  Coimty, 
Pennsylvania.  Instead  of  the 
illumination  required  by  the  standard, 
the  petitioner  proposes  to  ensure  that  no 
equipment  or  pedestrians  will  travel  in 


fi-ont  of  the  mobile  roof  support  (MRS) 
while  it  is  being  setup,  to  provide  the 
MRS  with  reflective  tape,  and  to  use 
continuous  mining  machines  to 
illuminate  the  MRS  area  of  travel  on  the 
pillar  line.  The  petitioner  asserts  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 

3.  Kelley  Creek  Resources,  Inc. 

[Docket  No.  M-93-147-C1 

Kelley  Creek  Resources,  Inc.,  Route  4, 
Box  662,  Whitwell,  Tennessee  37397 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.360(b)(6) 
(preshift  examination)  to  its  Mine  No. 

78  (I.D.  No.  40-02934)  located  in 
Sequatchie  County,  Tennessee.  Due  to 
deteriorating  roof  conditions  certain 
areas  of  the  mine  cannot  be  traveled 
safely.  As  an  alternative,  the  petitioner 
proposes  to  evaluate  the  air  quantity, 
methane,  and  oxygen  daily  at  specific 
strategic  locations.  The  petitioner 
asserts  that  clean  up  of  ^e  affected  area 
would  jeopardize  the  health  and  safety 
of  miners  and  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Little  Rock  Coal  Company 

[Docket  No.  M-93-148-C1 

Little  Rock  Coal  Company.  R.D.  #2, 
Box  40,  Begins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CTR  75.332(b)(1)  and 
(b)(2)  (working  sections  and  working 
places)  to  its  No.  1  Slope  (I.D.  No.  36- 
08320)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  air  passing  through  inaccessible 
abandoned  workings  and  additional 
areas  by  mixing  with  the  air  in  the 
intake  haulage  slope  to  ventilate  the 
only  active  working  section,  to  ensure 
air  quality  by  sampling  intake  air  during 
preshift  and  on-shift  examinations,  and 
to  suspend  mine  production  when  air 
quality  fails  to  meet  specified  criteria. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Little  Rock  Coal  Company 

[Docket  No.  M-93-149-C1 
Little  Rock  Coal  Ck>mpany,  R.D.  #2. 
Box  40,  Begins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  (3FR  75.335 
(construction  of  seals)  to  its  No.  1  Slope 
(I.D.  No.  36-08320)  located  in 
Schuylkill  (bounty,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standards  to  permit  alternative  methods 
of  construction  using  wooden  materials 
of  moderate  size  and  weight  due  to  the 
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difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaoca^ble  abandoned  workings;  to 
accept  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
ins^ed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  Little  Rock  Coal  Company 
(Docket  No.  M-93-150-a 

Little  Rock  Coal  Company,  R.D.  «2, 

Box  40.  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340 
(underground  electrical  installations)  to 
its  No.  1  Slope  a  n.  No.  36-08320) 
located  in  S^uylkill  County, 
Pmnsylvania.  llie  petitioner  proposes 
to  charge  batteries  on  the  mine’s 
iocomt^ve  when  all  miners  are  out  of 
the  mine  and  to  have  intake  air  used  to 
ventilate  the  charging  station  to 
continue  through  the  nmmal  route  to 
the  last  op«i  crosscut  and  into  the 
monkey  airway  (return).  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  {Motection  as  would  the 
mandatory  rtandard. 

7.  Little  Rock  Coal  Company 
(Docket  No.  14-03-151-0 

Little  Rock  Coal  Company,  R.D.  #2. 

Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.360  (preshift 
examination)  to  its  No.  1  Slope  (I.D.  No. 
36-08320)  located  in  Sdiuylkill  County. 
Pennsylvania.  The  petitioner  proposes 
to  examine  each  seal  for  physical 
damage  from  the  slope  gimboat  during 
the  preshift  examination  after  an  air 
quantity  reeding  is  taken  inby  the  intake 
portal  and  to  test  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section.  Ihe 
petitioner  proposes  to  physically 
examine  the  entire  length  of  the  slope 
once  a  month.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  Little  RoclvCoal  Company 
(Docket  No.  M-93-152-C1 

Little  Rock  Coal  Company,  R.D.  #2, 
Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1),  (4), 
and  (5)  (weekly  examination)  to  its  No. 

1  Slope  (I.D.  No.  36-08320)  located  in 


Schuylkill  County,  Pennsylvania.  EHie  to 
hazardous  conditions  and  roof  falls, 
certain  areas  of  the  intake  air  course 
cannot  be  traveled  safely.  'The  petitioner 
proposes  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section’s  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditimis  once  a  month.  *1116  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

0.  Little  Rock  Coal  Company 
(Docket  No.  M-93-153-a 
Little  Rock  Coal  Company.  R.D.  #2, 

Box  40,  Hegins,  Peimsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002-1 
(location  of  other  electric  et^pment; 
requirements  for  permissibility)  to  its 
No.  1  Slope  (LD.  No.  36-08320)  located 
in  Schuylkill  County.  Pennsylvania.  *1116 
petitioner  proposes  to  use 
nonpermissible  electric  equipment 
within  150  feet  of  the  pillar  line  and  to 
suspend  equipment  operation  anytime 
the  methane  concentration  at  the 
equipment  reaches  0.5  percent,  either 
during  operation  or  a  preshift 
examination.  The  petitimer  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Little  Rock  Coal  Company 
[Docket  No.  M-93-154-C) 

Little  Rock  Cfoal  Cfompany,  R.D.  #2, 

Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100-2(a)(2) 
(quantity  and  location  of  firefighting 
equipment)  to  its  No.  1  Slope  (I.D.  No. 
36-08320)  located  in  Schuylkill  Coxmty, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
ro^  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

11.  Little  Rock  Coal  Con^tany 

(Docket  No.  M-93-155-C1 

Little  Rock  Coal  Company,  R.D.  #2, 
Box  40,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200(d)  and  (i) 
(mine  map)  to  its  No.  1  Slope  (I.D.  No. 
36-08320)  located  in  Sdhuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 


lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000  feet 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  mapping  of  mine 
workings  above  and  below  to  those 
present  within  100  feet  of  the  vein  being 
mined  except  when  veins  are 
interconnected  to  other  veins  bey<md 
the  100  feet  limit  through  rock  tunnels. 
The  petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

12.  Little  Rock  Coal  Company 
(Docket  No.  M-93-1S6-C] 

Little  Rock  Coal  Company,  RD.  #2, 

Box  40,  Hegins.  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a)  to 
its  No.  1  Slope  (I.D.  No.  36-08320) 
located  in  S^uylkill  County. 
Pennsylvania.  'Hie  petitioner  pri^Kwes 
to  revise  and  supplement  mine  maps  rni 
an  annual  basis  instead  of  the  required 
6  month  interval  and  to  update  maps 
daily  by  hand  notations.  ’The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

13.  Lost  Packer  Mining  Company 

(Docket  No.  M-93-04-M1 

Lost  Packer  Mining  Company,  111 
East  Lincoln  Road  #4,  Spol^e, 
Washington  99208  hM  filed  a  petititm  to 
modify  the  application  of  30  QH 
57.9300  (berms  and  guardrails)  to  its 
Lost  Packer  Mine  (I.D.  No.  10-01469) 
located  in  Cust^  (bounty,  Idaho.  *1110 
petitioner  requests  that  appUcathm  of 
the  standard  requiring  berms  on  mine 
roads  be  modified.  petitioner  states 
that  the  mine  road  is  us^  infrequently 
and  that,  due  to  the  imavailability  of 
suitable  equipment  for  constructing  a 
berm  on  the  mine  road,  installatimi  of 
berms  would  result  in  a  diminution  of 
safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  miners  need  to 
stay  in  practice  driving  on  unbenned 
roads  as  access  to  the  mine  re(||uires 
them  to  travel  27  miles  througn  steep 
terrain  on  an  elevated,  single  track, 
unbermed  dirt  forest  service  road. 

14.  Material  Service  Corporation 

(Docket  No.  M-93-05-M1 

Material  Service  Corporation,  4226 
Lawndale  Avenue,  Lyons,  Illinois 
60534-1199  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
57.11050  (escapeways  and  refuges)  to  its 
Federal  Undmground  Mine  (I.D.  hto.  11- 
02814)  located  in  Cook  County,  Illinois. 
The  petitioner  operates  a  surface 
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limestone  operation  and  uses  a  glory 
hole  system  of  extraction.  Due  to  the 
shallow  depth  of  the  adit,  the  petitioner 
proposes  to  install  a  control  room  to 
serve  as  a  refuge  chamber  within  the 
adit  which  would  be  immediately 
accessible  to  workers  for  protection 
from  dust  and/or  gases  in  case  of  an 
underground  emergency.  The  crusher 
operator  would  perform  his  regular 
duties  from  within  the  chambw 
structure  and  the  loader  operator  would 
work  within  100  feet  of  the  chamber. 
Undergroimd  workers  would  have 
access  to  ventilation,  water,  and  outside 
communication  from  the  chamber.  The 
petitioner  asserts  that  the  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  23, 1993.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  14  July  1993. 

Patricia  W.  SiWey, 

Director,  Office  of  Standards.  Regulations  and 
Variances. 

IFR  Doc.  93-17572  Filed  7-22-93;  8:45  ami 
BIUMO  cooe  46tO-4S-e 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioe  9S-061] 

NASA  Advisory  CourtcU,  Space 
Science  end  Applicetione  Advisory 
Committee,  Astrophysics 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
forthcoming  meeting  of  the  NASA 
Advisory  Council.  Space  Science  and 
Applications  Advisory  Committee, 
Astrophysics  Subcommittee. 

OATES:  August  2, 1993, 9:30  a.m.  to  5:30 
p.m.;  and  August  3, 1993, 9  a.m.  to  3:10 
p.m. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-5, 300 
E  Street,  SW.,  Washington,  DC  20546. 
FOR  nmiNER  MFORMATMN  CONTACT: 

Ms.  Lia  LaPiana,  Code  S2L  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0346. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  tlM  meeting  is  as  follows: 

— ^Developments  Since  April  1993 
Meeting 

— New  Developments  at  NASA 
— Status  of  FY  1994  Budget 
— SMEX  AO  Mission  Selections 
— Status  of  Ultraviolet/Visible  Missions 
— Update  of  the  Space  Science  and 
Applications  Advisory  Committee’s 
Task  Group  on  Mission  Operations 
and  Data  Analysis  (MO&DA) 

— MO&DA  Issues 
— Report  on  the  Science  Research 
Strategic  Planning  Group 
— ^Update  on  Astrophysics  Division 
Education  Activities 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated:  July  IS,  1993. 

Efaner  T.  Brooks, 

Deputy  Associate  Administrator  for 
Management  Systems  and  Facilities  (Agency 
Programs). 

(FR  Doc.  93-17488  Filed  7-22-93;  8:45  ami 
BaUNO  CODE  7S10-01-M 


NATIONAL  PARK  SERVICE 

Meeting  of  ttw  National  Parle  System 
Advisory  Board 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting  of  National 
Park  System  Advisory  Board. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  appendix,  that  a  meeting 
of  the  National  Park  System  Advisory 
Board  will  be  held  on  August  11  and  12, 
1993  in  the  CCC  Recreation  Bulding, 
Mesa  Verde  National  Park,  Colorado. 
The  general  busines  meeting  will  start  at 
8  a.m.,  Wednesday,  August  11, 
continuing  until  about  5:30  p.m.  The 
Board  will  reconvene  at  8  a.m.  the  next 
morning  and  conclude  its  meeting  by 
noon  on  Thursday,  August  12.  The 
meeting  will  follow  orientation  tours 
and  briefings  in  Mesa  Verde  National 
Park.  The  Recreation  Building  may 
be  reached  by  driving  south  along  the 
main  park  road  about  4.2  miles  b^ond 


the  Far  View  Twrace  Cafeteria,  thoi 
tiuning  right  at  the  “Rec  Hall”  sign  and 
proceeding  an  additional  0.3  mile. 

After  opening  remarks  by  various 
Departmental  and/or  National  Park 
S^ice  speakers,  the  Board’s  History 
Areas  Commitee  will  present  National 
Historic  Landmark  nominations  and 
related  topices  far  consideration  on 
August  11,  including  "special  resource 
studies”  of  culUual  resource  areas  being 
considered  for  potential  addition  to  the 
Natirmal  Park  System.  Later  in  the  day, 
the  Board’s  Natural  Areas  Commitee 
will  provide  a  report  on  the  status  of  the 
National  Natural  Landmark  program 
and  make  recommendations  on  a  special 
resource  study  of  an  area  being 
considered  as  a  potential  partnership 
park  arrangement.  The  committee  will 
also  discuss  how  the  Service’s  natural 
science  program  will  interrelate  with 
the  new  National  Biological  Survey. 

At  this  writing,  omsideration  is  being 
given  to  the  formation  of  a  new 
committee  of  the  Board  which  would 
report  recommendations  on  the 
relationship  of  the  newly-forming 
National  Biological  Survey  to  the 
National  Park  ^rvice’s  natural  science 
program,  and  how  the  two  can  work 
most  effectively  together.  The 
committee  would  include  many  of  those 
involved  in  formulation  of  the  National 
Research  Council’s  August,  1992  report 
on  "Science  and  the  National  Parks.”  If 
the  committee  is  formed,  this  element  of 
the  agenda  will  be  significantly 
expanded  from  an  information  item  to 
one  on  which  the  Board  makes 
recommendations;  and  it  will  be 
scheduled  immediately  after  the  Natural 
Areas  Committee  report.  The  Board  is 
also  scheduled  to  be  briefed  on  tlm 
National  Park  Service  (m  August  11. 

Scheduled  for  discussion  the  morning 
of  August  12  are  the  status  of  National 
Park  Service  planning  for  the  Presidio  of 
San  Francisco,  the  Board’s  review  of 
urban  {>ark  issues,  and  perhaps  future 
Board  activities. 

The  Board  will  be  addressed  by 
officials  of  the  Department  of  the 
Interior  and  the  National  Park  Service  at 
various  times,  and  other  miscellaneous 
topics  and  reports  may  be  covered.  The 
order  of  the  agenda  may  be  changed,  if 
necessary,  to  accommodate  travel 
schedules  or  for  other  reasons. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  tecilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Anyone  may  file  with  the 
Board  a  written  statement  concerning 
matters  to  be  discussed.  The  Chairman 
may  also  permit  attendees  to  address  the 
Board,  but  may  restrict  the  length  of 
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presentations  as  necessary  to  allow  the 
Board  to  complete  its  agenda  within  the 
allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Mr.  David  L.  Jervis,  Office  of  Policy, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  (telephone 
202-208-4030.  More  specific 
informatitm  on  potential  National 
Historic  Landmarks  may  be  obtained 
fi-om  Senior  Historian  ^njamin  Levy 
(History  Division,  telephone  202-343- 
8164)  at  the  same  P.O.  Box  address. 
Information  on  special  resource  studies 
of  areas  being  considered  for  potential 
addition  to  the  National  Park  System  or 
as  partnership  park  may  be  obtained 
from  Mr.  Warren  Brown,  Chief.  Park 
Planning  and  Protection  Division 
(telephone  202-208-4285)  at  the  same 
P.O.  Box  address. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  12 
weeks  after  the  meeting,  in  room  1220, 
Main  Interior  building,  1849  C  Street, 
NW.,  Washington,  DC. 

Herbert  S.  Cables,  )r.. 

Deputy  Director. 

(FR  Doc.  93-17584  Filed  7-22-93;  8:45  ami 

BtUJNO  CODE  4310-70-M 


NATIONAL  SCIENCE  FOUNDATION 

Colibctlon  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
August  23. 1993.  Comments  may  be 
submitted  to: 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Personnel  and 
Management.  National  Science 
Foundation.  Washington,  DC  20550,  or 
by  telephone  (202)  357-7335.  Copies  of 
materials  may  be  obtained  at  the  above 
address  or  telephone.  Comments  may 
also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok,  Desk  Office,  OMB, 
722  Jackson  Place,  room  3208,  NEOB, 
Washington,  DC  20503 

Title:  Survey  of  Industrial  Research 
and  Development,  1993, 1994,  and 
1995. 

Affected  Public:  Businesses  or  other 
for-profit. 

Respondents/Reporting  Burden: 
23,300  respondents;  2.5  hours  for  long 
form  and  1.5  hours  for  short  form. 


Abstract:  This  survey  ascertains  the 
amount  and  direction  of  R&D 
expenditures  by  U.S.  industry. 
Government  agencies,  corporations, 
research  organizations,  etc.  use  the  data 
to  analyze  and  forecast  technological 
growth,  investigate  productivity 
determinants,  formulate  tax  policy,  and 
compare  individual  company 
performance  with  indus^  averages.  All 
companies  with  known  R&D  activity 
and  samples  of  companies  in  selected 
industries  which  may  conduct  R&D  are 
included. 

Dated:  July  19, 1993. 

Herman  G.  Fleming, 

Reports  Clearance  Officer. 

[FR  Doc.  93-17514  Filed  7-22-93;  8:45  am) 
MUJNQ  CODE  T866-01-M 


Permit  Appllcetlon  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

July  19, 1993. 

AGENCY:  National  Science  Foundation. 
ACTKM:  Notice  of  Permit  Application 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  of  1978 
at  title  45  part  670  of  the  Code  of 
Federal  R^ulations.  This  is  the  required 
notice  of  permit  application  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  August  14, 1993.  Permit 
applications  may  be  insp>ected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be  . 
addressed  to  Permit  Office  room  627, 
Office  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Forhan  at  the  above  address 
or  (202)  357-7817. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora”  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in  Antarctic 


and  designation  of  certain  animals  and 
certain  geographic  areas  as  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Specially  Protected  Areas  and 
Sites  of  Special  Scientific  Interest. 

The  application  received  is  as  follows: 

1.  Applicant 

Dr.  Diana  W.  Freckman,  College  of 
Natural  Resources,  Fort  Collins.  CO 
80523. 

Activity  For  Which  Permit  Requested 

Enter  Site  of  Special  Scientific 
Interest. 

Imports  Into  USA. 

The  applicants  propose  to  enter  5 
sites  of  special  scientific  interest  to 
examine  the  distribution  of  trophic 
structure  of  nematode  communities.  Site 
visits  would  be  limited  to  several  hours 
with  groups  of  no  more  than  5  people. 
Sampling  protocols  were  designed  to 
minimize  site  disturbance. 

Location 

Ross  Island  (Cape  Royds,  Cape 
Crozier,  Caugthley  Beach,  Cape  Bird), 
Canada  Glacier,  Lake  Fryxell,  Taylor 
Valley,  Victoria  Land  and  the  Linnaeus 
Terrace.  Access  by  helicopter  to  landing 
pads  designated  to  each  site.  Manner  of 
taking:  extract  portions  of  soil  at 
McMurdo,  send  preserved  species  to 
USA.  Send  remaining  soil  to  USA. 

Dates 

12/10/93-02/01/94. 

Guy  G.  Guthridge, 

Permit  Office,  Office  of  Polar  Programs. 

IFR  Doc.  93-17528  Filed  7-22-93;  8:45  ami 
BIUJNG  CODE 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Letter  86-10, 
Supplement  1,  “Fire  Endurance 
Acceptance  Criteria  For  Fire  Barrier 
Systems  Used  to  Separate  Redundant 
Safe  Shutdown  Trains  Within  the  Same 
Fire  Area” 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
Generic  Letter  86-10,  Supplement  1.  A 
generic  letter  is  an  NRC  document  that 
(1)  requests  licensees  to  submit  analyses 
or  descriptions  of  proposed  corrective 
actions,  or  both,  regarding  matters  of 
safety,  safeguards,  or  environmental 
significance,  or  (2)  requests  licensees  to 
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submit  information  to  the  NRC  on  other 
technical  or  administrative  matters,  or. 

(3)  transmits  information  to  licensees 
regarding  approved  changes  to  rules  or 
regulations,  the  issuance  of  reports  or 
evaluations  of  interest  to  the  industry, 
or  changes  to  NRC  administrative 
procedures.  This  draft  generic  letter 
supplement  disseminates  to  licensees 
the  NRC  position  on  fire  endurance  test 
acceptance  criteria  for  fire  barrier 
systems  used  to  separate  redundant  safe 
shutdown  trains  within  the  same  fire 
area.  The  NRC  is  seeking  cemment  from 
interested  parties  regarding  both  the 
tec:hnical  and  regulatory  aspects  of  the 
proposed  generic  letter  supplement 
presented  under  the  Supplementary 
InformaticHi  heading.  This  proposed 
generic  letter  supplement  and 
supporting  documentation  were 
discussed  in  meeting  number  243  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR).  The  relevant 
information  that  was  sent  to  the  CRGR 
to  support  their  review  of  the  proposed 
generic  letter  supplement  is  available  in 
the  Public  Dcxniment  Rcx>ms  under 
accession  number  9307160137.  This 
includes  a  summary  of  the  comments 
received  based  on  the  November  19, 
1992,  public  meeting  with  the  Nuclear 
Management  and  Resources  Council 
(NU^\RC)  at  which  the  NRC  staff 
presented  a  copy  of  its  proposed 
position  on  fire  endmance  test 
acceptance  criteria  to  NUMARC.  Some 
meeting  attenders  asked  if  they  could 
provide  written  comments.  The  NRC 
staff  indicated  that  major  written 
comments  could  be  submitted,  but  that 
any  comments  received  would  not  be 
addressed  prior  to  publishing  the 
proposed  generic  letter  in  the  Federal 
Re^ster.  A  summary  of  the  comments 
received  to  date  is  available  in  the 
Public  Document  Rooms  under 
accession  number  9307160137.  The 
NRC  will  consider  these  comments,  as 
well  as  any  other  comments  received 
from  interested  parties  in  the  final 
evaluation  of  the  proposed  generic  letter 
supplement.  The  NRC’s  final  evaluation 
will  include  a  review  of  the  technical 
position  and,  when  appropriate,  an 
analysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter 
supplement  be  issued  by  the  NRC,  it 
will  become  available  far  public 
inspection  in  the  Public  Document 
Rooms. 

DATES:  Comment  period  expires  August 
23. 1993.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 


ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  and  Directives  Review 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Written  comments  may  also  be 
delivered  to  room  P-223.  Phillips 
Building.  7920  Norfolk  Avenue, 

Bethesda,  Maryland,  firom  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  M.  Madden,  (301)  504-2854. 
SUPPLEMENTARY  INFORMATION:  To:  All 
holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

Subject:  Fire  endurance  test 
acceptance  criteria  for  fire  barrier 
systems  used  to  separate  redundant  safe 
shutdown  trains  within  the  same  fire 
area  (supplement  1  to  generic  letter  86- 
10,  “Implementation  of  Fire  Protection 
Requirements’') 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
supplement  to  Generic  Letter  (GL)  86- 
10,  “Implementation  of  Fire  Protection 
Requirements,”  of  April  24. 1986,  to 
disseminate  review  guidance  contained 
in  Enclosure  A,  “Fire  Endurance  Test 
Acceptance  Criteria  for  Fire  Barriers 
Used  to  Separate  Redundant  Safe 
Shutdown  Trains  Located  Within  the 
Same  Fire  Area”.  This  guidance  will  be 
used  by  the  staff  for  review  and 
evaluation  of  the  adequacy  of  fire 
endurance  tests  and  fire  barrier  systems 
that  may  be  proposed  by  licensees  or 
applicants  in  the  futme  to  satisfy  NRC 
fire  protection  rules  and  regulations. 
This  guidance  refines  and  clarifies  for 
fire  barrier  testing  acceptance  criteria 
specified  by  Cl  86-10,  for  application  in 
that  specific  (future  review)  context 

Background 

On  April  24, 1986,  the  NRC  issued  GL 
86-10  in  order  to  give  the  industry 
additional  guidance  on  implementing 
NRC  fire  protection  requirements.  The 
guidance  in  GL  86-10  did  not  change 
the  requirement  to  separate  one  safe 
shutdown  train  from  its  redundant  train 
with  either  a  1-hour  or  a  3-hour  fire 
rated  barrier.  In  Enclosure  2  to  GL  86- 
10,  the  NRC  staff  responded  to  industry 
questions.  Questions  3.2.1  of  the 
enclosure  provided  the  staff  position  on 
fire  endurance  test  acceptance  criteria 
for  fire  barrier  cable  tray  wraps.  In  its 
response,  the  staff  referenced  Chapter  7, 
“Tests  of  Nonbearing  Walls  and 
Partitions,”  of  National  Fire  Protection 


Association  (NFPA)  Standard  251, 
Standard  Methods  of  Fire  Tests  of 
Building  Construction,”  as  being 
applicable  to  cable-tray  fire  wraps. 

On  July  30, 1991,  the  NRC  established 
a  special  review  team  to  identify  and 
evaluate  technical  issues  related  to  the 
Thermo-Lag  330-1  fire  barrier  system. 

On  August  6, 1991,  the  NRC  isu^ 
Information  Notice  (IN)  91-47,  “Failure 
of  Thermo-Lag  Fire  Barrier  Material  to 
Pass  Fire  Endurance  Test.”  This  IN  gave 
licensees  information  on  the  fire 
endurance  test  performed  by  Gulf  States 
Utilities  Company  on  a  Thermo-Lag 
330-1  fire  benier  installed  on  a  wi^ 
aluminum  cable  tray  and  the  associated 
fire  test  failure.  On  December  6, 1991, 
the  NRC  issued  IN  91-79,  “Deficiencies 
in  the  Procedures  for  Installing  Thermo- 
Lag  Fire  Barrier  Material.”  which  gave 
information  on  deficiencies  in 
procedures  that  the  Theimo-Lag  vendor 
(Thermal  Sdenoe.  Incorporated] 
provided  for  constructing  Thermo-Lag 
330-1  fire  barriers.  In  response  to 
concerns  about  the  indeterminate 
qualifications  of  Thermo-Lag  330-1  fire 
barriers,  on  June  23. 1992,  tl^  NRC 
issued  IN  92—46. 

“Thermo-Lag  Fire  Barrier  Material 
Special  Review  Team  Findings,  Current 
Fire  Endurance  Tests,  and  Ampacity 
Calculations  Errors.”  The  staff  found  the 
following  problems  with  Thermo-Lag 
330-1  fire  Darriers:  incomplete  or 
indeterminate  fire  test  results, 
questionable  amplidty  derating  test 
results  and  a  wide  range  of  documented 
ampacity  derating  frictors,  some  barrier 
installations  that  were  not  constructed 
in  accordance  with  vendor- 
recommended  installation  procedures, 
incomplete  installation  procedures,  and 
as-built  fire  barrier  configurations  that 
may  not  have  been  qualified  by  valid 
fire  endurance  tests  or  evaluated  in 
accordance  with  the  guidance  that  the 
staff  issued  in  GL  86-10. 

After  reviewing  INs  91-47  and  91-79, 
Texas  Utilities  (TU)  Electric  instituted  a 
fire  endurance  test  program  to  qualify 
its  Thermo-Lag  electrical  raceway  fire 
barrier  sterns  for  its  Comanche  Peak 
Steam  Electric  Station.  Under  this 
program,  'TU  Electric  performed  its 
initial  fire  barrier  test  series  during  the 
weeks  of  June  IS  and  22.  and  August  19, 
1992.  Notwithstanding  tlm  fire  test 
acceptance  criteria  guidance  specified 
in  GL  86-10,  TU  Electric  followed  the 
guidance  of  American  Nuclear  Insurers 
(AND  as  described  in  ANI  Information 
Bulletin  No.  5  (79).  “ANl/MAERP 
Standard  Fire  Endurance  Test  Method 
to  Qualify  a  Protective  Envelope  for 
Class  lE  Electrical  Circuits.”  July  1979. 

As  result  of  NRC  interaction  with  TU 
Electric  regarding  its  fire  tests,  the  NRC 
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concluded  that  there  was  uncertainty  on 
the  part  of  licenses  as  to  whether  or  not 
the  ANI  test  method  established  a  level 
of  fire  barrier  performance  equivalent  to 
that  establish^  by  the  GL  8&-10 
acceptance  criteria.  In  addition,  the  NRC 
staff  recognized  that  the  1-hour  and  3- 
hour  raceway  fire  barrier  systems  are 
unique  and  that  additional  guidance  on 
the  proper  implementation  of  the  GL 
86-10  acceptance  criteria  would  be 
useful. 

Areas  of  Concern 

The  experiences  with  Thermo-Lag  fire 
barrier  systems  at  TU  Electric  recmmted 
above  raised  the  following  general 
concerns: 

(1)  The  fire  endurance  test  acceptance 
criteria  used  by  other  fire  barrier 
vendors,  appUcants,  and  licensees  may 
not  meet  the  acceptance  criteria  of  GL 
86-10,  and  may  not  fully  demonstrate 
the  first  barrier  performance  intended. 

(2)  Certain  past  cable  functionality 
testing  (i.e.,  circuit  integrity  monitoring 
may  not  fully  demonstrate  the  intended 
capability  of  protected  circuits  to 
function  during  and  after  a  postulated 
fire. 

Fire  Endurance  Capability 

NBC  Qualification  Requirements  and 
Guidance  for  Fire  Barriers 

Section  50.48  of  10  CFR  requires  that 
each  operating  nuclear  power  plant 
have  a  fire  protection  plan  that  satisfies 
GE)C  3.  GDC  3  requires  that  structures, 
systems,  and  components  important  to 
safety  be  designed  and  located  to 
minimize,  in  a  manner  consistent  with 
other  safety  requirements,  the 
probability  and  effects  of  fires.  Fire 
protection  features  required  to  satisfy 
GDC  3  include  features  to  ensure  that 
one  train  of  those  systems  necessary  to 
achieve  and  maintain  shutdown 
conditions  be  maintained  free  of  fire 
damage.  One  means  of  complying  with 
this  requirement  is  to  separate  one  safe 
shutdown  train  fit)m  its  redundant  train 
with  fire-rated  barriers.  The  level  of  fire 
resistance  required  of  the  barriers,  1- 
hour  or  3-hour8.  depends  on  the  other 
fire  protection  featiues  in  the  fire  area. 

The  NRC  issued  guidance  on 
acceptable  methods  of  satisfying  the 
regulatory  requirements  of  GDC  3  in 
Branch  Technical  Position  (BTP) 
Auxiliary  and  Power  Conversion 
Systems  Branch  (APCSB)  9.5-1, 
Guidelines  for  Fire  Protection  for 
Nuclear  Power  Plants;”  appendix  A  to 
BTP  APCSB  9.5-1;  BTP  Chemical 
Engineering  Branch  (CMEB)  9.5-1,  “Fire 
Protection  for  Nuclear  Power  Plants;” 
and  GL  86-10.  In  the  BPTs  and  in  GL 
86-10,  the  staff  stated  that  the  fire 


resistance  ratings  of  fire  barriers  should 
be  established  in  accordance  with  NFPA 
Standard  251,  “Standard  Methods  of 
Fire  Tests  of  Building  Construction  and 
Materials,”  by  subjecting  a  test 
specimen  that  represents  the  materials, 
workmanship,  method  of  assembly, 
dimensions,  and  configuration  for 
which  a  fire  rating  is  desired  to  a 
“standard  fire  exposure.” » 

Some  licensees  have  used  the 
acceptance  criteria  of  ANI  Information 
Bulletin  No.  5  (79),  to  evaluate  the 
performance  of  their  fire  barrier 
systems.  The  ANI  test  methodology 
requires  the  cables  within  the  fire 
barrier  test  specimen  be  monitored  for 
circuit  integrity  while  the  test  specimen 
is  subjected  to  a  test  fire  that  follows  the 
standard  time-temperature  curve  of  the 
American  Society  of  Testing  and 
Materials  (ASTM)  Standard  El  19, 
“Standard  Methods  of  Fire  Tests  of 
Building  Construction  and  Materials,” 
and  to  a  hose  stream  test.  Under  this 
criterion,  the  fire  barrier  system  is 
evaluated  by  monitoring  the  capability 
of  the  cables  inside'  the  fire  barrier  to 
pass  a  low  voltage  circuit  integrity  test. 
During  the  fire  and  hose  stream  tests,  if 
cable  circuit  integrity  is  maintained,  the 
tests  are  considered  successful.  The  ANI 
test  methodology  does  not  specify  the 
following  GL  86-10  acceptance  criteria: 

(1)  The  fire  barrier  design  has 
withstood  the  fire  endurance  test 
without  the  passage  of  flame  or  the 
ignition  of  cotton  waste  on  the 
unexposed  side  for  a  period  of  the 
equivalent  to  the  fire-resistance  rating 
reouired  of  the  barrier. 

(2)  Analysis  of  temperature  levels 
recorded  on  the  unexposed  side  of  the 
fire  barrier  demonstrates  that  the 
maximum  temperature  rise  does  not 
exceed  139  °C  [250  °F]  above  ambient 
temperature. 

(3)  The  fire  barrier  remains  intact  and 
does  not  allow  water  to  be  projected 
beyond  the  unexposed  surface  during 
the  hose  stream  test. 

Enclosure  1,  “Interpretations  of 
Appendix  R,”  to  GL  86-10,  provided 
additional  guidance  with  respect  to  the 
term  “free  of  fire  damage”  as  used  in 
Appendix  R.  Interpretation  3,  “Fire 
Damage,”  stated:  “In  promulgating 
Appendix  R,  the  Commission  has 
provided  methods  acceptable  for 
assuring  that  necessary  structures, 
systems,  and  components  are  free  firom 
fire  damage  (see  Swtion  III.G.2  a,  b,  and 
c),  that  is,  the  structure,  system  or 
component  under  consideration  is 
capable  of  performing  its  intended 


>  American  Society  for  Testing  and  Materials 
(ASTM)  Standard  El  19  was  adopted  by  NFPA  as 
NFPA  Standard  2S1. 


function  during  and  after  the  postulated 
fire,  as  needed.” 

The  review  guidance  provided  in 
Enclosure  A  (1)  clarifies  the 
applicability  of  the  test  acceptance 
criteria  stated  in  GL  86-10  to  raceway 
fire  barrier  systems,  (2)  specifies  a  set  of 
fire  endurance  test  acceptance  criteria 
which  are  acceptable  for  demonstrating 
that  fire  barrier  systems  can  serve  the 
required  fire-resistive  function  and 
maintain  the  protected  safe  shutdown 
train  free  of  fire  damage,  (3)  specifies 
acceptable  options  for  hose  stream 
testing,  and  (4)  specifies  acceptable 
criteria  for  functionality  testing  of  cables 
when  a  deviation  would  be  necessary, 
such  as  if  the  fire  barrier  temperature 
rise  criteria  are  exceeded  and  the  cable 
sustains  visible  damage.  The  test 
methods  and  acceptance  criteria 
specified  are  acceptable  for  determining 
the  adequacy  of  fire  barrier  systems 
proposed  by  licensees  or  applicants  in 
the  future  to  satisfy  NRC  fire  protection 
rules  and  regulation.  Applicants  or 
licensees  may  propose  alternative  test 
methods  and  acceptance  criteria  to 
demonstrate  an  equivalent  level  of 
protection;  the  staff  will  review  such 
proposals  on  a  case-by-case  basis. 
Enclosure  B  is  a  comparison  of  this 
review  guidance  against  the  GL  86-10 
acceptance  criteria. 

Fire  Endurance  and  Functionality 
Tests — Evaluation  and  Application  of 
Test  Results 

The  fire  endurance  qualification  test 
is  successful  if  the  following  conditions 
are  satisfied  (see  Enclosure  C,  “Fire 
Barrier  Testing  Acceptance  Criteria/ 
Logic  Diagram”): 

(1)  The  internal  temperature  of  the 
fire  barrier  system,  as  measured  on  the 
exterior  surfoce  of  the  raceway  or 
component,  did  not  rise  more  than  139 
®C  (250  ®F]  above  its  initial 
temperature;  >  or 

(2)  The  thermal  limits  specified  under 
(1).  above,  were  exceeded  a  and  a  visual 
inspection  of  the  protected  component 
or  cables  revealed  no  signs  of  degraded 
conditions  *  from  the  thermal  effects  of 
the  fire  exposiire;  and 


2  The  163  ”C  (325  ‘F]  temperahire  condition 
specified  in  GL  86-10  was  established  by  allovnng 
the  internal  temperature  to  rise  139  °C  (250  °F] 
above  ambient  laboratory  air  temperature  which 
was  assumed  to  be  24 (75  *F]  during  the  Rre  test 

3  When  the  temperature  criterion  is  exceeded, 
component  operability  at  the  temperature 
conditions  experience  by  the  componoat  during 
the  fire  tost  must  be  asseswd.  That  is.  the  fire 
endurance  test  results  that  are  judged  acceptable  on 
the  basis  of  a  visual  inspection  of  certain 
components  may  not  be  applied  to  other 
components  without  a  specific  evaluation. 

*  Examples  of  thwmal  degradation  of  cable  jacket 
and  insulation  materials  are;  Swollen,  split. 
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(3)  The  fire  barrier  system  remained 
intact  during  the  fire  exposure  and  hose 
stream  tests  without  developing  any 
openings  through  which  the  protected 
component,  raceway,  or  cables  are 
visible. 

For  raceway  fire  barrier  systems,  the 
staff  adopted  the  hose  stream  testing 
methodology  specified  in  NUREG-0800, 
"Standard  Review  Plan  (SRP)  for  the 
Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants,”  Section  9.5.1, 
“Guidelines  for  Fire  Protection  for 
Nuclear  Power  Plants,”  Revision  2,  July 
1981,  Position  5.a.  This  SRP  position 
established  the  acceptability  of  using 
the  fog  Nozzle  method  for  hose  stream 
testing  of  fire  barrier  penetration  seals. 
The  fog  nozzle  hose  stream  method  is  an 
acceptable  option  for  tests  of  the  entire 
raceway  fire  barrier  system  under  the 
new  stafi  position. 

The  review  guidance  provided  in 
Enclosure  A  clarifies  that,  if  cables  show 
signs  of  thermal  degradation  during  the 
fire  test,  the  licensee  can  submit  to  the 
staff  for  review  a  deviation  based  on  a 
demonstration  of  the  functionality  of  the 
thermally  degraded  cables  and  provides 
specific  guidance  for  demonstrating 
cable  functionality,  including  subjecting 
the  cables  to  megger  and  high-potential 
tests.  The  results  of  these  tests  can  be 
used  to  determine  the  insulation- 
resistance  characteristics  of  the 
thermally  damaged  cable  and  to 
determine  if  the  cable  insulation  would 
have  been  sufficient  to  maintain  circuit 
functionality  during  and  after  the  fire 
exposure. 

Implementation 

This  section  describes  how  the  NRC 
plans  to  use  the  review  guidance 
contained  in  Enclosure  A.  After  this 
supplement  to  GL  86-10  is  issued, 
except  in  those  cases  in  which  an 
applicant  or  licensee  has  proposed  an 
acceptable  alternative  fire  endurance 
test  method  and  acceptance  criteria  that 
demonstrate  an  equivalent  level  of  fire 
protection,  the  NRC  will  use  the 
methods  and  the  criteria  specified  in  the 
enclosed  review  guidance  to  (1)  evaluate 
fire  endurance  testing  programs 
proposed  by  licensees  or  applicants  in 
the  future  for  demonstrating  compliance 
with  pertinent  NRC  fire  protection  rules 
and  regulations  and  (2)  review  the 
adequacy  of  the  fire  hairier  systems 
proposed  in  the  future  by  applicants  or 
licensees. 

Actions  Requested 

None. 


cracked,  blUtared,  melted,  or  discolored  jacket; 
exposed  shield;  exposed,  degraded,  or  discolored 
conductor  insulation;  and  exposed  copper 
conductor. 


Reporting  Requirements 

None. 

Backfit  Discussion 

The  guidance  transmitted  by  this 
generic  letter  supplement  will  be  used 
by  the  stafi  for  review  and  evaluation  of 
the  adequacy  of  fire  barrier  systems  and 
fire  endurance  tests  that  may  be 
proposed  in  the  future  to  satisfy  NRC 
fire  protection  rules  and  regulations. 

This  guidance  refines  and  clarifies  the 
guidance  specified  in  Generic  Letter  86- 
10  for  application  in  that  future  review 
context;  specifically  it  (1)  clarifies  the 
applicability  of  the  test  acceptance 
criteria  stated  in  GL  86-10  to  raceway 
fire  barrier  systems,  (2)  specifies  a  set  of 
fire  endurance  test  acceptance  criteria 
which  are  acceptable  for  demonstrating 
that  fire  barrier  systems  can  serve  the 
required  fire-resistive  function  and 
maintain  the  protected  safe  shutdown 
train  fiee  of  fire  damage,  (3)  contains 
acceptable  options  for  hose  stream 
testing,  and  (4)  specifies  acceptable 
criteria  for  functionality  testing  of  cables 
when  a  deviation  would  be  necessary, 
such  as  if  the  fire  barrier  temperature 
rise  criteria  are  exceeded  and  the  cable 
sustains  visible  damage. 

No  generic  or  plant-specific 
backfitting  is  intended  or  approved  at 
this  time  in  connection  with  issuance  of 
this  review  guidance.  The  staff  may 
consider  the  need  for  further  generic 
action  in  that  regard,  if  the  industry 
guidance  currently  under  development 
for  addressing  the  pertinent  fire 
protection  issues,  is  substantively 
inconsistent  with  this  staff  review 
guidance;  but  such  action  would  be 
separately  justified  in  accordance  with 
the  criteria  of  10  CFR  50.109  and 
existing  NRC  backfit  procedures. 
Similarly,  if  plant-specific  backfits  are 
proposed  by  the  NRC  staff  consistent 
with  this  review  guidance,  the  proposed 
backfits  would  be  justified  on  a  case 
basis  in  accordance  with  the  criteria  of 
10  CFR  50.109  and  existing  NRC  backfit 
procedures. 

If  you  have  any  questions  about  this 
matter,  please  contact  the  contact  listed 
below  or  the  appropriate  Office  of 
Nuclear  Reactor  Regulation  project 
memager. 

Enclosiues: 

1.  NRC  Staff  Position  on  Fire 
Endimmce  Test  Acceptance  Criteria  for 
Fire  Barrier  Systems  Used  To  Separate 
Redundant  Safe  Shutdown  Trains 
Within  the  Same  Fire  Area  with 
Attachment 


Enclosure  1  to  Proposed  Generic  Letter 
86-10,  Supplement  1 — Fire  Endurance 
Test  Acceptance  Criteria  For  Fire 
Barrier  Systems  Used  To  Separate 
Redundant  Safe  Shutdown  Trains 
Within  the  Same  Fire  Area 

/.  Background 

In  1975,  the  Browns  Ferry  Nuclear 
power  plant  experienced  a  serious 
electrical  cable  tray  fire.  This  fire  had  a 
significant  impact  on  operator  response  • 
to  the  event  from  a  safety  perspective. 

The  fire  caused  spurious 
instrumentation  indications  and 
afiected  the  control  of  several  safety 
systems.  As  a  result  of  this  fire,  the  NRC 
issued  the  following  fire  protection 
guidelines  and  regulations  concerning 
fire  protection  programs  at  nuclear 
power  plants: 

May  1, 1976 

Branch  Technical  Position  (APCSB) 
9.5-1,  "Fire  Protection  Program.” 
February  24, 1977 

Appendix  A  to  Branch  Technical 
Position  APCSB  9.5-1,  “Guidelines 
for  Fire  Protection  for  Nuclear 
Power  Plants  Docketed  Prior  to  July 
1, 1976.” 

February  19, 1981 

10  CFR  50.48,  “Fire  Protection.” 
February  19, 1981 

Appendix  R  to  10  CFR  50,  “Fire 
I^tection  Program  for  Nuclear 
Power  Facilities  Operating  Prior  to 
January  1979.” 

July  1981 

NUREG-0800,  Standard  Review  Plan 
(SRP),  9.5.1,  “Fire  Protection  for 
Nuclear  Power  Plants.” 

In  addition  to  the  above  fire 
protection  guidance  and  regulations,  the 
NRC,  in  an  effort  to  clarify  its  fire 
protection  requirements  to  the  industry, 
issued  Generic  Letter  (GL)  81-12,  “Fire 
Protection  Rule  (45  FR  76602, 

November  19, 1980),”  February  20, 

1981;  GL  83-33,  “NRC  Position  on 
Certain  Requirements  of  appendix  R  to 
10  CFR  part  50,”  October  19, 1983;  and 
GL  86-10,  “Implementation  of  Fire 
Protection  Requirements,"  April  24, 
1986.  GL  86-10,  which  took  precedence 
over  previous  staff  guidance,  provided 
staff  interpretations  to  appen^x  R  and 
answers  to  industry  questions  relating  to 
the  implementation  of  appendix  R.  The 
NRC,  in  an  effort  to  give  the  licensees 
more  flexibility  to  make  changes  to  their 
plant  specific  fire  protection  program, 
issued  GL  88-12,  “Removal  of  Fire 
Protection  Requirements  From 
Technical  Specifications.”  Through  the 
implementation  and  the  adoption  of  a 
standard  license  condition,  a  licensee 
can  make  changes  which  do  not 
adversely  affect  plant  ability  to  achieve 
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and  maintain  post-fire  safe  shutdown  to 
their  fire  protection  program  in 
accordant  with  10  CFR  50.59. 

The  aforementioned  NRC  documents 
provided  the  industry  with  NRC  staff 
guidance  concerning  fire  harriers 
separating  plant  fire  areas,  including  the 
fire  resistance  (endurance)  ratings  for 
these  barriers  and  the  qualification 
testing  that  established  their  fire 
resistance  ratings.  In  addition,  these 
documents  provided  guidance  on 
combustibility  of  structural  materials 
and  the  testing  required  to  demonstrate 
low  flame  spread  propmties. 

The  following  sections  of  this 
document  provide  the  objective  for 
providing  safe  shutdown  related  fire 
barriers  in  nuclear  power  plants, 
definition  of  fire  protection  terms 
related  to  fire  barriers,  and  the  NRC  fire 
endurance  testing  acceptance  criteria  for 
fire  barriers  used  to  separate  safe 
shutdown  functions  within  the  same 
fire  area. 

II.  Objective  of  Fire  Barriers  Used  to 
Separate  Safe  Shutdown  Functions 
Within  the  ^me  Fire  Area 

Fire  rated  barriers  are  used  in  nuclear 
power  plants  to  provide  fire  area 
separation  between  redundant  safety 
related  components  and  safe  shutdown 
functions.  They  provide  fire  resistance 
protection,  as  required  by  Appendix  R.s 
to  one  safe  shutdown  train  in  those  fire 
areas  whidi  contain  both  trains.  The 
objective  of  the  safe  shutdown  related 
appendix  R  fire  barrier  is  to  ensure  that 
a  safe  ^utdown  train  is  cmiservatively 
protected  horn  fire-related  thermal 
damage.  The  necessity  for  these  fire 
barriers  has  been  verified  by  multiple 
probabilistic  risk  assessments  (PRAs). 
These  PRAs  indicate,  even  with  these 
fire  barriers  installed,  fires  provide  a 
major  contribution  to  core  melt 
probabilities. 

It  is  position  of  the  NRC  that  fire 
endurance  ratings  of  building 
construction  and  materials  are 
demonstrated  by  testing  fire  barrier 
assemblies  in  accordance  with  the 
provisions  of  the  applicable  sections  of 
NFPA  251,  “Stands^  Methods  of  Fire 
Tests  of  Building  Construction  and 
Materials,”  and  ASTM-119,  “Fire  Test 
of  Building  Construction  and 
Materials.”  Assemblies  which  pass 
specified  acceptance  criteria  (e.g.. 
standard  time-temperature  fire 
endurance  exposure,  unexposed  side 
temperature  rise,  and  hose  stream 
impingement)  are  considered  to  have  a 
specific  fire  resistance  rating. 


s  For  advanced  reactor  designs,  redundant  safe 
shutdown  functions  are  required  to  be  located  in 
sejMvate  3-hoiir  Are  areas. 


Enclosure  1  to  GL  86-10, 
Interpretations  of  appendix  R,  provided 
additional  guidance  with  resp^  to  the 
term  “fiee  from  fire  damage.” 
Interpretation  3,  "Fire  Damage,”  states, 
“In  promulgating  appendix  R,  the 
Commission  has  provided  methods 
acceptable  for  assuring  that  necessary 
structures,  systems,  and  components  are 
free  fiom  fire  damage  (see  Se^ion 
ni.G.2a.  b.  and  c).  that  is,  the  structure, 
system  or  component  imder 
consideration  is  capable  of  performing 
its  intended  function  during  and  after 
the  postulated  fire,  as  need^.” 

gL  86-10,  Response  3.2.1,  also  stated 
that,  “The  resulting  325  *'F  cold  side 
temperature  criterion  is  used  for  cable 
tray  wraps  because  they  perform  a  fire 
hairier  faction  to  preserve  the  cables 
free  horn  fire  damage.  It  is  clear  that 
cable  that  begins  to  degrade  at  450  °F  is 
fiee  fire  damage  at  325  °F.”  (Emphasis 
added.)  In  addition,  the  staff’s  response 
stated  that,  “for  newly  identified 
conduit  and  cable  trays  requiring  such 
wrapping  new  materials  which  meet  the 
325  °F  criterion  should  be  used,  or 
justification  should  be  provided  for  the 
use  of  materials  which  does  not  meet 
the  325  °F  criterion.  This  may  be  based 
on  an  analysis  demonstrating  that  the 
maximum  recwded  temperature  is 
sufficiently  below  the  cable  insulation 
ignition  temperature.”  (Emphasis 
added.) 

The  basic  premise  of  the  NRC  fire 
resistance  criteria  is  that  fire  barriers 
which  do  not  exceed  163  °C  [325  T] 
cold  side  temperature  and  pass  the  hose 
stream  test  provide  adequate  assurance 
that  the  shutdown  capability  is 
protected  without  further  analyses.  If 
the  temperature  criteria  is  exceeded, 
sufficient  additional  information  is 
needed  to  perform  an  engineering 
evaluation  to  demonstrate  that  the 
shutdown  capability  is  protected. 

III.  Definitions 

In  order  to  support  the  understanding 
of  the  technical  terms  used  throughout 
this  document,  the  following  definitions 
are  provided. 

Combustible  Material — Material  that 
does  not  meet  the  definition  of 
noncombustible. 

Fire  Barrier— Those  components  of 
construction  (walls,  floors  and  their 
supports),  including  beams,  joists, 
columns,  penetration  seals  or  closures, 
fire  doors,  and  fire  dampers  that  are 
rated  by  approving  laboratories  in  hours 
of  resistance  to  fire  and  are  used  to 
prevent  the  ^read  of  fire. 

BacewayFire  Barrier— Non-load 
bearing  partition  type  envelope  system 
installed  around  electrical  components 
and  cabling  that  are  rated  by  approving 


laboratories  in  hours  of  resistance  to  fire 
and  are  used  to  maintain  safe  shutdown 
functions  fi-ee  fiom  fire  damage. 

Fire  Resistance  Bating — ^The  time  that 
materials  of  a  test  assembly  have 
withstood  a  standard  ASTM  E-119  fire 
exposure  and  have  successfully  met  the 
established  test  acceptance  criteria  (Fire 
Barrier  Testing  Acceptance  Criteria  refer 
to  Sections  IV,  V  and  VI). 

Noncombustible  Materials — (a) 
Material  which  in  the  form  in  which  it 
is  used  and  under  the  conditions 
anticipated,  will  not  ignite,  bum, 
supped  comhustitm,  or  release 
flammable  vapors  when  subjected  to  fire 
or  heat;  (b)  Material  having  a  structural 
base  of  noncombustible  material,  with  a 
surfacing  not  over  V^-inches  thick  that 
has  a  flame  spread  rating  of  not  higher 
than  50  when  measured  using  ASTM  E- 
84  Test  “Surface  Burning  Characteristics 
of  Building  Materials.” 

Note— There  is  an  exception  to  this 
definition  as  defined  by  BTP  appendix  A, 
Position  D.  1.  d.  This  position  allows  the  use 
of  combustible  interior  finishes  when  listed 
by  a  nationally  recognized  testing  laboratory, 
such  as  Factory  Mutiul  or  Underwriters 
Laboratories,  Iiu:.  for  a  flame  spread,  smoke 
and  fuel  contribution  of  25  or  less  in  its  use 
configuration.) 

rV.  Fire  Endurance  Testing  Acceptance 
Criteria  for  Fire  Barrier  Walls,  Floors, 
and  Ceilings  Used  to  Separate  Safe 
Shutdown  Functions  Within  the  ^me 
Fire  Area 

To  demonstrate  the  adequacy  of  fire 
barrier  walls,  floors,  ceilings,  and 
enclosures,  barrier  designs  should  be 
verified  by  fire  endurance  testing.  NRC 
fire  protection  guidance  refers  to  the 
guidance  of  NFPA  251  and  ASTM  E- 
119  as  acceptable  test  methods  for 
demonstrating  fire  endurance 
performance. 

The  following  are  the  fire  endurance 
testing  acceptance  criteria  for  the 
subject  fire  barriers: 

The  fire  barrier  design  has  withstood 
the  fire  endurance  test  without  the 
passage  of  flame  or  the  ignition  of  cotton 
.  waste  on  the  unexposed  side  for  a 
period  of  time  equivalent  to  the  fire 
resistance  rating  reauired  of  the  barrier; 

The  temperature  levels  recorded  on 
the  unexposed  side  of  the  fire  barrier  are 
analyzed  and  demonstrable  that  the 
maximum  temperature  does  not  exceed 
139  °C  [250  *’F]  above  ambient;  and 

The  fire  barrier  remains  intact  and 
does  not  allow  projection  of  water 
beyond  the  unexposed  surftice  during 
the  hose  stream  test.  (For  acceptable 
hose  stream  test  methods  and  time  of 
application — See  Section  VII.) 

If  the  above  criteria  are  met  for  fire 
barrier  walls,  floors,  and  ceilings 
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separating  safe  shutdown  functions 
within  the  same  Bre  area,  the  barrier  is 
considered  to  be  acceptable. 

NRC  Bre  protection  guidance  also 
ensures  that  door  and  ventilation 
openings  and  penetrations  are  properly 
protected.  The  guidance  requires  that 
these  openings  be  protected  with  Bre 
doors  and  Bre  dampers  which  have  been 
Bre  tested  and  listed  by  a  nationally 
recognized  testing  laboratory  (e.g.. 
Underwriters  Laboratories  or  Factory 
Mutual).  In  addition,  the  construction 
and  installation  techniques  for  door  and 
ventilation  openings  and  other 
penetrations  through  these  Bre  barriers 
should  be  appropriately  qualiBed  by  Bre 
resistive  testing. 

The  guidance  of  NFPA  251  and  ASTM 
E-119  should  be  consulted  with  regard 
to  construction,  materials, 
workmanship,  and  details  such  as 
dimensions  of  parts,  and  the  size  of  the 
specimen(s)  to  be  tested.  In  addition, 
NFPA  251  and  ASTM  B-119  should  be 
consulted  with  regard  to  the  placement 
of  thermocouples  on  the  specimen. 

V.  Electrical  Raceway  and  Component 
Fire  Barrier  Systems  for  Separating  Safe 
Shutdown  Functions  Within  the  Same 
Fire  Area 

The  NRC  provided  guidance  in 
appendix  A  to  Branch  Technical 
Position  9.5—1,  Position  D.3.(d),  for 
cable  tray  Bre  barriers.  This  Bre 
protection  guidance  states  that  the 
design  of  Bre  barriers  for  horizontal  and 
vertical  cable  trays  should,  as  a 
minimum,  meet  the  requirements  of 
ASTM  E-119,  "Fire  Test  of  Building 
Construction  and  Materials,"  including 
hose  stream  test.  On  November  19, 

1980,  the  NRC  issued  appendix  R  to  10 
CFR  part  50.  The  technical  basis  for 
Section  III.M,  "Fire  Barrier  Penetration 
Seal  QualiBcation,"  states  that  "Fire 
barriers  are  ‘rated*  for  Bre  resistance  by 
being  exposed  to  a  ‘standard  test  Bre.’ 
This  standard  test  Bre  is  deBned  by  the 
American  Society  of  Testing  and 
Materials  in  ASTM  E-119.”  In  addition, 
this  technical  basis  stated  that  "If 
speciBc  plant  conditions  preclude  the 
installation  of  a  3-hour  Bre  barrier  to 
separate  the  redundant  trains,  a  1-hour 
Bre  barrier  and  automatic  Bre 
suppression  and  detection  system  for 
each  redundant  train  will  be  considered 
the  equivalent  of  a  3-hour  barrier.” 

In  1984  appendix  R  workshops  held 
with  industry,  and  later  in  GL  86-10, 
the  staff  provided  guidance  related  to 
Bre  barrier  designs  for  raceways.  In 
Enclosure  2,  Question  and  Answers,  to 
this  GL,  Question  3.2.1.,  "Acceptance 
Criteria,”  the  staff  provided  guidance  on 
the  cold  side  temperature  for  Bre  barrier 
cable  tray  wraps.  In  response  to  this 


question  the  staff  stated  that  the 
acceptance  criteria  contained  in  chapter 
7  of  NFPA  251,  “Standard  Methods  of 
Fire  Tests  of  Building  Construction  emd 
Materials,”  pertaining  to  nonbearing  Bre 
harriers  was  applicable  to  cable  tray  Bre 
barrier  wraps.  Chapter  5  of  NFPA  251 
explains  the  conduct  of  the  Bre  test. 

The  following  is  the  NFPA  251 
acceptance  criteria: 

— The  wall  or  partition  shall  have 
withstood  the  Bre  endurance  test 
without  the  passage  of  flame  or  gases 
hot  enough  to  ignite  cotton  waste,  for 
a  period  equal  to  that  for  which 
classiBcation  is  desired; 

— The  wall  or  partition  shall  have 
withstood  the  Bre  and  hose  stream 
test  as  speciBed  in  Chapter  5,  without 
passage  of  flame,  or  gases  hot  enough 
to  ignite  cotton  waste,  or  of  the  hose 
stream.  The  assembly  shall  be 
considered  to  have  failed  the  hose 
stream  test  if  an  opening  develops  and 
permits  projection  of  water  B-om  the 
stream  beyond  the  unexposed  surface 
during  the  hose  stream  test;  and 
— ^Transmission  of  heat  through  the  wall 
or  partition  during  the  Bre  endurance 
test  shall  not  have  been  such  as  to 
raise  the  temp>erature  on  its 
unexposed  surface  more  than  139  °C 
[250  ’’F]  above  its  initial  temperature. 
The  staff  considers  the  Bre  endurance 
qualiBcation  test  to  be  successful  if  the 
following  conditions  are  met: 

— The  internal  temperature  of  the  Bre 
barrier  system,  as  measured  on  the 
exterior  surface  of  the  raceway  or 
component,  did  not  exceed  139  °C 
(250  ’’F]  above  its  initial 
temperature  ®;  or 

(Staff  Guidance:  NFPA  251/ASTM- 
E119  allows  this  temperature  to  be 
determined  by  averaging  thermocouple 
temperature  readings.  For  the  purposes 
of  this  criterion,  thermocouple 
averaging  can  be  used  provided  similar 
series  of  thermocouples  (e.g.,  cable  tray 
side  rail)  are  averaged  together  to 
determine  temperature  performemce  of 
the  raceway  Bre  barrier  system.  In 
addition,  the  conditions  of  acceptance 
are  also  placed  on  the  temperatures 
measured  by  a  single  thermocouple. 
Under  the  conditions  of  acceptance,  if 
any  single  thermocouple  exceeds  30 
percent  of  the  maximum  allowable 
temperature  rise  (i.e.,  139  °C  +  42  °C  = 
181  °K  [250  “F  +  75  °F  =  325  “F]  the  test 
is  considered  to  have  exceeded  the 
criteria  temperature  limit.) 


•  The  163  °C  |325  °F]  temperature  condition  was 
established  by  allowing  the  internal  temperature  on 
the  raceway  to  rise  139  °C  (250  °F)  above  ambient 
laboratory  air  temperature,  assumed  to  be  24  °C  (75 
’F),  during  the  fire  test. 


— Where  the  above  thermal  limits  are 
exceeded,  a  visual  inspection  of  the 
cables  '  is  required.  Cables  when 
inspected  shall  not  show  signs  of 
degraded  conditions®  resulting  from 
the  thermal  affects  of  the  Bre 
exposure;  and 

(Staff  Guidance:  For  those  cases 
where  signs  of  thermal  degradation  to 
the  cables  is  present,  it  is  considered 
that  the  Bre  barrier  did  not  perform  its 
intended  Bre  resistive  function.  For 
those  barriers  which  are  not  capable  of 
performing  their  intended  function,  a 
deviation  based  on  demonstrating  that 
the  functionality  of  thermally  degraded 
cables  was  maintained  and  that  these 
cables  would  have  adequately 
performed  their  intend^  function 
during  and  aBer  a  postulated  Bre 
exposure  may  be  granted.  Attachment  1 
to  this  proposed  position  provides  a 
suggested  methodology  for 
demonstrating  the  functionality  of  safe 
shutdown  cabling  during  and  after  a  Bre 
test  exposure.) 

— ^The  raceway  Bre  barrier  system  shall 
have  remained  intact  during  the  Bre 
exposure  and  water  hose  stream  test 
without  developing  any  openings 
through  which  the  electrical 
conductor  or  raceway  is  visible. 
Section  VII  identiBes  acceptable  hose 
stream  test  methods  and  the  time  of 
application. 

The  test  specimen  shall  be 
representative  of  the  construction  for 
which  the  Bre  rating  is  desired,  as  to 
materials,  workmanship,  and  details 
such  as  dimensions  of  parts,  and  shall 
be  built  under  representative 
conditions.  Raceway  Bre  barrier  systems 
being  subjected  to  qualiBcation  Bre 
endurance  testing  should  be 
representative  of  the  end  use.  For 
example,  if  it  is  intended  to  install  a 
cable  tray  Bre  barrier  system  in  the  plant 
without  protecting  the  cable  tray 
supports,  then  the  test  program  should 
duplicate  these  Bled  conditions.  In 
addition,  the  Bre  testing  program  should 
encompass  the  raceway  sizes  and  the 
various  conBgurations  for  those  Bre 
barrier  systems  installed  in  the  plant.  It 
should  be  noted  that  several  test 
specimens  will  be  required  in  order  to 


'  For  components,  when  the  temperature  criteria 
is  exceeded,  an  assessment  of  component 
operability  at  the  temperature  conditions  wnich 
would  be  experienced  by  the  component  diuing  the 
fire  test  is  required  that  is,  raceway  fire  endurance 
tests  which  are  judged  acceptable  on  the  basis  of  a 
visual  inspection  of  certain  components  may  not  be 
applied  to  other  components  without  a  specific 
evaluation. 

•  Examples  of  thermal  cable  degradation  are: 
Jacket  swelling,  splitting,  cracking,  blistered, 
melted,  or  discoloration;  shield  exposed;  conductor 
insulation  exposed,  degraded,  or  discoloied;  bare 
copper  conductor  exposed. 
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qualify  various  sixes  of  horizontal  and 
vertic^  runs  of  cd>le  trays  and  conduits, 
junction  boxes  and  pull  boxes,  etc.  The 
raceway  design  used  for  testing  should 
be  constructftd  with  materials  and 
configurations  representative  of  in  plant 
conditions  (e.g.,  mass  associated  with 
typical  steel  conduit,  steel  cable  trays). 

Measuring  cable  temperatures  is  not 
considered  a  reliable  means  for 
determining  excessive  temperature 
conditicms  which  may  occur  at  any 
point  along  the  length  of  the  cable 
during  the  fire  test  In  lieu  of  measuring 
the  unexposed  surface  temperature  of 
the  fire  barrier  test  ^>ecimen,  methods 
which  will  adequately  measure  the 
surface  temperature  of  the  raceway  (e.g., 
exterior  of  the  conduit  side  rails  ^ 
cable  trays,  bottom  and  top  of  caUe  tray 
surfaces,  junction  box  external  surfaces) 
can  be  considered  as  equivalent  if  the 
raceway  components  used  to  construct 
the  fire  test  specimen  refmsent  plant 
specific  components  and  configurations. 
T\xe  metal  surfaces  of  the  raceway, 
imder  fire  test  conditions,  exhibit  good 
thermal  conductivity  properties. 
Temperatures  measured  on  these 
surfaces  {Movide  a  conservative 
indication  of  the  actual  temperature  rise 
within  the  fire  barrier  system. 

ANI  criteria  for  testing  fire  barriers 
recommends  the  cable  temperatures  be 
monitored  by  thermocouples.  Industry 
considers  this  the  proper  location  for 
determining  the  temperature  rise  within 
the  raceway  fire  barrier  system.  Since 
cable  jackets  have  a  low  thermal 
conductivity,  the  actual  local 
temperatures  of  the  cable  jackets, 
indications  of  barrier  failure,  and 
internal  fire  barrier  temperature  rise 
conditions  during  the  fire  exposure  are 
masked.  Monitoring  cable  temperatures 
can  give  indications  of  low  internal  fire 
barrier  temperature  conditions  during 
the  fire  endurance  test  Using  this 
temperature  monitoring  approach,  cable 
damage  can  occur  without  indication  of 
excessive  temperatures  on  the  cables. 
This  linked  with  no  loss  of  circuit 
integrity  would  give  indications  of  a 
successful  test.  The  staff  considers 
monitoring  the  cable  temperature  as  the 
primary  muans  of  determining  barrier 
performance  to  be  nonconservative.  As 
discussed  above,  temperatures 
monitored  on  the  exterior  surface  of  the 
raceway  provide  a  mwe  representative 
indication  of  fire  barrier  performance. 

The  following  are  acceptable 
placements  of  thermocouples  on 
raceway  fire  barriw  enclosure; 

Concuts — measure  the  temperature  of 
the  conduit  by  placing  the 
thermocouple  every  6-inche  on  the 
conduit  surface  underneath  the  fire 
barrier  material. 


Cable  Tray — measure  temperature  rise 
of  caNe  tray  by  placing  the 
thermocouple  on  the  exterior  surface  of 
the  tray  side  rails  underneath  the  fire 
barrier  material.  In  additirm  to  placing 
thmmocouple  mi  the  side  rails, 
thermocouples  shall  be  attached  to  two 
14  gage  bare  coppw  ccmductoia.  The 
first  copper  conductor  will  be  installed 
on  the  bottom  of  the  cable  tray  rungs 
along  the  entire  length  of  the  cable  tray 
run. 

The  second  conductor  shall  be 
installed  along  the  outer  top  siuface  of 
the  cables  closest  to  the  top  and  towards 
the  center  of  the  fire  barrier.  The  bare 
copper  wire  is  more  responsive,  than 
cable  jackets,  to  temperature  rise  within 
the  fire  barrier  enclosure.  The 
temperature  changes  measured  along 
the  bare  copper  conductors  provide 
indication  of  joint  failure  or  material 
bum  through  conditions. 

Thermocouples  shall  be  placed  every  6- 
inches  along  the  cable  tray  side  rails  and 
along  the  b^  copper  conductors. 

In  addition,  thermocouples  shall  be 
placed  every  12-inche8  on  the  surface  of 
the  outer  cables  nearest  to  the  raceway 
and  on  the  surface  of  the  cables  nearest 
to  the  underside  of  the  top  of  the  fire 
barrier. 

Temperature  ccmditions  on  the 
raceway  during  the  fire  test  will  be 
detwmined  by  averaging  the 
temperatures  measured  by  the 
thermocouples.  In  determining  the 
raceway  temperature  conditions,  the 
thermocouples  measuring  similar  fire 
barrier  areas  of  performance  shall  be 
averaged  together  and  the  basis  erf 
acceptance  will  be  based  on  these 
individual  averages.  The  following 
method  of  averaging  shall  be  followed: 

Conduits — ^The  thermocouples 
applied  to  the  outside  metal  surface  of 
the  conduit  will  be  averaged  together. 

Cable  Trays — ^The  thermocouples  on 
each  cable  tray  side  rail  shall  be 
averaged  separately.  For  example, 
thermocouples  placed  on  one  side  rail 
will  be  averaged  separately  from  the 
other  side  rail.  In  additiem,  the 
temperature  conditions  measured  by 
thermocouples  on  the  bare  copper 
conductors  shall  be  averaged  separately. 

Cables — ^The  thermocouples  used  to 
measiire  individual  cable  temperatures 
will  be  used  for  engineering  purposes 
and  shall  not  be  used  for  evaluating  the 
performance  of  the  fire  barrio  system. 

For  each  thermocouple  group,  the 
averages  shall  not  exceed  139  [250 

°F]  almve  the  initial  temperatm^  at  the 
onset  of  the  fire  endurance  test.  In 
addition,  the  temperature  of  each 
individual  thermocouple  will  be 
evaluated.  Individual  tbennocouple 
conditions  shall  not  exceed  the  139  ”C 


[250  °F}  temperature  rise  by  more  than 
30  percent. 

VI.  Hose  Stream  Testing 
NFPA  251  and  ASTM  £-119  allow 
some  flexibility  in  hose  stream  testing. 
The  standards  allow  the  hose  stream  test 
to  be  performed  cm  a  duplicate  test 
specimen  sul^ected  to  a  fire  endurance 
test  for  a  peri^  equal  to  one-half  of  that 
indicated  as  the  fire  resistance  rating, 
but  not  for  more  than  1  hour  (e.g.,  30 
minutes  fire  exposure  to  qualify  a  1- 
hour  fire  rated  barrier). 

For  safe  shutdown  related  fire  barrier 
systems,  the  staff  finds  the  hose  stream 
application  specified  by  the  NFPA  251 
acceptable.  NFPA  251  reqiures  the 
stream  of  water  to  be  delivered  through 
a  6.4  cm  [2V^inchl  hose  discharging 
through  a  standard  2.9  cm  [l^-inch] 
playpipe  nozzle  onto  the  test  specimen 
aftw  tte  fire  eiqposure  test.  The  stream 
is  applied  with  the  nozzle  orifice 
positioned  6.1  meters  [20  feet)  away 
fitxn  the  center  of  the  test  spedman  at 
a  pressure  of  207  kPa  [30  psi  gauge).  The 
application  of  the  stream  is  to  all 
exposed  parts  of  the  specimen  for  a 
minimum  duration  of  1  minute  for  a  1- 
hour  barrier  and  2^^  minutes  for  a  3- 
hour  barrier. 

As  an  alternate,  the  application  of  the 
hose  stream  test  on  the  test  specimen 
can  be  performed  immediately  after  the 
completion  of  the  full  fire  enaurance 
test  period.  If  this  method  is  used  to 
satisfy  the  hose  stream  testing  criteria, 
the  following  hose  stream  applications 
are  ccmsidei^  acceptable: 

— ^The  stream  appli^  at  random  to  all 
exposed  surfaces  of  the  test  specimen 
through  a  6.4  cm  [2*A-inchl  national 
standard  playpipe  with  a  2.9  cm  [IVk- 
inch)  orifice  at  a  pressure  of  207  kPa 
[30  psi]  at  a  distance  of  6.1  meters  [20 
feet]  from  the  specimen  (duration  of 
the  hose  stream  application — 1 
minute  for  a  1-hour  barrier  and  2Vi 
minutes  for  a  3-hour  barrier);  or 
— ^The  stream  applied  at  random  to  all 
exposed  surfaces  of  the  test  specimen 
through  a  8.3  cm  [IV^-inch]  ^  nozzle 
set  at  a  discharge  angle  of  30  degrees 
with  a  nozzle  pressure  of  571  kPa  [75 
psi)  and  a  minimum  discharge  of  284 
1pm  [75  gpm]  with  the  tip  of  the 
nozzle  at  a  maximum  of  1.5  meters  [5 
feet)  from  the  test  specimen  (duration 
of  the  hose  stream  application — 5 
minutes  for  both  l-hour  and  3-hour 
barriers);  or 

—The  stream  applied  at  random  to  all 
exposed  surfaces  of  the  test  specimen 
through  8.3  cm  [IV^-inch]  fog  nozzle 
set  at  a  discharge  angle  of  15  degrees 
with  a  nozzle  pressure  of  517  kPa  [75 
psi)  and  a  minimum  discharge  of  284 
1pm  [75  gpm]  with  the  tip  of the 
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nozzle  at  a  maximum  of  3  meters  (10 
feet)  from  the  test  specimen  (duration 
of  the  hose  stream  application — 5 
minutes  for  both  1-hour  and  3-hour 
barriers). 

VU.  Fire  Barrier  Combustibility 

NRC  fire  protection  guidelines  and 
requirements  establish  the  need  for  each 
nuclear  power  plant  to  [>erfonn  a  plant- 
specific  fire  hazard  analysis.  The  fire 
hazard  analysis  shall  consider  the 
potential  for  in-situ  and  transient  fire 
hazards  and  combustibles.  With  respect 
to  building  materials  (e.g.,  cable 
insulation  and  jackets,  plastics,  thermal 
insulation,  fire  barrier  materials),  the 
combustibility,  ease  of  ignition,  and 
flame  spread  over  the  surface  of  a 
material  shall  be  considered  by  the  fire 
hazards  analysis.  One  method  of 
determining  combustibility  is  by  • 
subjecting  a  sample  of  the  fire  barrier 
material  to  a  small  scale  vertical  tube 
furnace  as  described  by  ASTM  E-136. 

The  flashover  ignition  temperature,  as 
determined  by  ASTM-D1929,  and  the 
flame  spread  characteristics,  as 
determined  by  ASTM  E-84,  of  the  fire 
barrier  material  shall  be  evaluated.  The 
potential  heat  release  of  the  material 
shall  also  be  determined  and  factored 
into  the  fire  hazards  analysis.  The  heat 
release  of  the  material  can  be 
determined  by  testing  to  the  provisions 
of  ASTM  D-3286  or  NFPA  259. 

Fire  barrier  materials  used  as  radiant 
energy  heat  shields  inside  containment 
and  used  to  achieve  a  combustible  firee 
zone  are  required  to  be  noncombustible 
as  defined  in  Section  IH. 
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Endurance  Protective  Envelope  Systems 
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Attachment  1  to  Enclosure  1  to  Generic 
Letter  86-10,  Supplement  1  Acceptable 
Methods  for  Demonstrating 
Functionality  of  Cables  Pr^ected  by  ' 
Raceway  Fire  Barrier  S3rMGms  During 
and  AAer  Fire  Endurance  Test 
Exposure 

o.  Introduction 

The  NRC  considers  fire  barrier 
systems  that  meet  the  acceptance 
criteria  adequate  under  NRC  fire 
protection  regulations.  The  licensee, 
where  the  criteria  are  not  met,  can 
submit  an  engineering  analysis  to  the 
staff  that  clearly  demonstrates  the 
functionality  of  the  protected  cables. 
This  engineering  analysis  should 
consider  the  cable  insulation  type, 
actual  voltage  and  current  conditions, 
cable  function,  and  thermal  affects  on 
the  cable  and  its  ability  to  function.  This 
evaluation  shall  also  consider  cable 
operating  temperatures  within  the  fire 
barrier  at  the  onset  of  the  fire  exposure. 

b.  Cable  Circuit  Integrity  Testing 
•ANI  Criteria 

In  1981,  American  Nuclear  Insurers 
(ANI)  developed  a  fire  endurance  test 
criteria  for  raceway  fire  barrier  systems. 
This  criteria,  "Fire  Endiuance  Protective 
Envelope  Systems  for  Class  lE  Electrical 
Qrcuits,”  specifies  a  circuit  integrity 


test.  The  intent  of  this  test  was  to 
identify  the  onset  of  fire  damage  to  the 
cables  within  the  raceway  fire  barrier 
test  specimen  during  the  fire  endurance 
test  period.  The  circuit  integrity  test 
voltage  is  8  to  10  volts  DC;  therefore  the 
loss  of  circuit  integrity  under  these 
voltage  conditions  may  only  occur  as  a 
result  of  a  dead  short  or  open  circuit 
During  actual  fire  testing  conditions 
of  raceway  fire  barrier  systems  thermal 
damage  to  the  cables  has  resulted.  This 
thermal  damage  has  led  to  cable  jacket 
and  insulation  degradation  without  the 
loss  of  circuit  integrity  as  monitored 
using  ANI  criteria.  Since  cable  voltages 
used  for  ANI  circuit  integrity  testing  do 
not  replicate  cable  operating  voltages, 
loss  of  cable  insulation  conditions  can 
exist  during  the  fire  test  without  a  dead 
short  occurring.  It  is  expected  that  if  the 
cables  were  at  rated  power  and  current 
a  fault  would  propagate.  Therefore,  the 
use  of  ANI  circuit  integrity  monitoring 
during  the  fire  endurance  test  is  not 
considered  a  valid  method  for 
demonstrating  that  the  protected 
shutdown  circuits  are  capable  of 
performing  their  required  function 
during  and  after  the  test  fire  exposure. 

c.  Cable  Insulation  Testing 

The  two  principal  materials  used  as 
cable  insulation  and  cable  jackets  by  the 
nuclear  industry  are  thermoplastics  and 
thermosetting  polymeric  materials.  A 
thermoplastic  material  can  be  softened 
and  resoftened  by  heating  and  reheating. 
Conversely,  thermosetting  cable 
insulation  materials  cure  by  chemical 
reaction  and  do  not  soften  when  heated. 
Under  excessive  heating  thermosetting 
insulation  becomes  stiff  and  brittle. 
Electrical  faults  may  be  caused  by 
softening  and  flowing  of  thermoplastic 
insulating  materials  at  temperatures  as 
low  as  149  “C  [300  ®F).  Thermosetting 
electrical  conductor  insulation  materials 
usually  retain  their  electrical  properties 
under  short-term  exposures  to 
temperatures  as  high  as  260  °C  [500  °F]. 
Insulation  resistance  (Megger)  testing 
provides  an  indication  of  the  condition 
of  the  cable  insulation  resistance, 
whereas  the  high  potential  (Hi-Pot)  test 
provides  assurance  that  the  cable  has 
sufficient  dielectric  strength  to 
withstand  the  applied  rated  voltage.  A 
cable  insulation  failure  usually  results 
from  two  breakdown  modes:  one  failure 
mode  is  excessive  dielectric  loss  which 
is  due  to  low  insulation  resistance,  and 
the  other  failure  mode  is  overpotential 
stress  which  is  due  to  loss  of  ^electric 
strength  of  the  insulation  material. 

If  megger  tests  are  not  performed  at 
frequent  intervals  during  the  fire 
exposure,  indications  of  insulation 
damage  may  go  undetected.  Insulation, 
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when  removed  hem  elevated 
temperatures  «viU  reset.  Megger  testing 
of  insulated  cables  after  the  ftre 
endurance  test  and  after  the  cable  has 
sufficiently  cooled  may  not  detect 
degradation  in  the  insulation  resistance. 
Therefore,  wet  or  dry  megger  of  cables 
after  a  fire  exposure  does  not  provide 
reasonable  assurance  that  the  cables 
would  have  functioned  as  intended 
during  the  fire  exposiire. 

To  provide  reasonable  assurance  that 
the  cables  would  have  functioned 


during  and  after  the  fire  exposure, 
megger  tests  need  to  be  performed 
before  the  fire  test,  at  multiple  time 
intervals  during  the  fire  exposure  (i.e., 
every  20  minutes  during  the  1-hour  fire 
test  and  every  hour  during  the  3-hour 
fire  test)  for  instrumentation  cables 
only,  and  after  the  fire  endurance  test  to 
assess  the  cable  insulation  resistance 
levels.  This  testing  will  assure  that  the 
cables  will  maintain  sufficient 


insulation  resistance  levels  necessary 
for  proper  operation  of  instruments. 

The  megger  tests  (pre-fire,  during  the 
fire  [if  performed],  and  immediately 
after  the  fire  test  conditions)  should  be 
done  conductor-to-conductor  for  multi¬ 
conductor  and  conductor-to-ground  for 
all  cables.  The  minimum  acceptable 
insulation  resistance  (IR)  value,  using 
the  test  voltage  values  as  shown  in  the 
table  below,  is  determined  by  using  the 
following  expression: 


IR(Mega  -  ohms)  ^ 


{[(1  Mega -ohm  per  KV)  +  l]*1000(ft)} 


Length  (ft) 


Additionally,  in  determining  the 
insulation  resistance  levels  required  for 
nuclear  instrumentation  cables,  an 
assessment  of  the  minimum  insulation 
resistance  value  (e.g.,  one  mega-ohm) 
and  its  potential  impact  on  the 
functionality  of  these  cables  shall  be 
evaluated. 

In  addition,  an  AC  or  DC  high 
potential  (Hi-Pot)  test  for  power  cables 


greater  than  1000  volts  shall  be 
performed  after  the  post-fire  megger 
tests  to  assess  the  dielectric  strength. 
This  test  provides  assurance  that  the 
cable  vrfll  withstand  the  applied  voltage 
during  and  after  a  fire.  The  high 
potential  test  shall  be  performed  for  a  5 
minute  duration  at  60  percent  of  either 
80  volts/mil  ac  or  240  volts/mil  dc  (e.g.. 


125  mil  conductor  insulation  thickness 
X  240  volts  dc  X  0.6  s  18,000  volts  dc). 

The  table  below  summarizes  the 
megger  and  Hi-Pot  test  voltages  which, 
when  applied  to  power,  control  and 
instrumentation  cables,  would 
constitute  an  acceptable  cable 
functionality  test. 


Operating  voltages 


Power . ; .  ilOOO  vac 

Power .  <1000  vac 

Instrument  and  control .  s250  vdc 

$120  vac 


Megger  test  voltage 


2500  vdc 

1500  vdc' 
500  vdc 


High  potential  test  volt¬ 
age 


60%x80V/mil(ac). 
60%  X  240  VAnH  (dc). 
None. 

None. 


'  A  megger  test  voltage  of  1000  vdc  will  be  acceptable  provided  a  Hi-Pot  test  is  performed  after  the  megger  test  for  power  cables  rated  at  lees 
lan  1000  vac. 


d.  Cable  Thermal  Exposure  Threshold 

The  following  is  an  acceptable 
analysis  method  for  evaluating  the  cable 
functionality. 

This  analysis  is  based  on  determining 
whether  a  specific  insulation  material 
will  maintain  the  electrical  integrity  and 
operability  of  protected  cables  within  a 
raceway  fire  barrier  system  during  and 
after  an  external  fire  exposure.  In  order 
to  determine  cable  functionality,  it  is 
necessary  to  consider  the  operating 
cable  temperatures  within  the  fire 
barrier  system  at  the  onset  of  the  fire 
exposiue  and  the  thermal  exposure 
threshold  (TET)  temperature  of  the 
cable.  For  example,  if  the  TET  of  a 
specific  thermoplastic  cable  insulation 
(Brand  X)  is  149  °C  [300  ^’F]  and  the 
normal  operating  temperature  within 
the  fire  b^er  system  is  66  °C  [150  °F], 
then  the  maximum  temperature  rise 
within  the  fire  barrier  system  shall  not 
exceed  83  **€  [150  °F]  during  exposure 
to  an  external  fire  of  a  duration  equal  to 


the  required  fire  resistance  rating  of  the 
barrier.  For  this  example  the  TET  limit 
for  Brand  X  cable  is  83  °C  [150  "Fj  above 
the  cable  operating  temperatures  within 
the  fire  barrier  system  at  the  onset  of  the 
external  fire  exposure.  The  cable  TET 
limits  in  conjunction  with  a  post  test 
visual  cable  inspection  and  the  Hi-Pot 
test  described  above  should  readily 
demonstrate  the  functionality  of  the 
cable  circuit  during  and  after  a  fire. 

The  cable  normal  operating 
temperature  can  be  determined  by 
loading  cable  specimens  installed 
within  a  thermal  barrier  system  is  the 
test  configuration  with  rated  voltage  and 
current.  The  TET  temperature  limits  for 
most  cable  insulation  may  be  obtained 
finm  the  manufactiirer’s  published  data 
which  is  given  as  the  short-circuit  rating 
limit.  With  the  known  TET  and  normal 
operating  temperature  for  each  thermal 
b^er  system  configuration,  the 
maximum  temperature  rise  limit  within 


a  fire  barrier  system  may  then  be 
determined. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  July,  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Gail  H.  Marcus, 

Chief,  Generic  Communications  Branch, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-17586  Filed  7-22-93;  8:45  am] 
BIUJNQ  CODE  7BS0-ai-M 


Use  of  Expeiienco  Date  for  ALWR 
Seismic  Qualification 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Nuclear  Regulatory 
Commission  stafi  and  consultants  will 
hold  their  third  public  meeting  with 
staff  and  contractors  of  the  Advanced 
Reactor  Corporation  and  other  industry 
representatives  to  discuss  methodology 
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and  criteria  for  seismic  qualification  of 
safety  related  equipment  in  Advanced 
Light  Water  Reactors  (ALWRs)  by  use  of 
experienf»  data. 

DATES:  September  30, 1  p.m.  to  6:30 
p.m.  October  1, 8  a.m.  to  12  Noon. 
ADDRESSES:  Electric  Power  Research 
Institute.  Building  3,  room  3-254. 3412 
Hillview  Avenue,  Palo  Alto,  California 
94303. 

FOR  FURTHER  MFORMATION  CONTACT: 

John  A.  O'Brien,  Structural  and  Seismic 
Engineering  Branch,  Office  of  Nuclear 
Re^latory  Research.  Nuclear 
Regulatory  Commission.  Washington. 

DC  20555.  Telephone:  (301)  492-3894. 
SUPPLEUENTARY  MFORMATION:  The  use  of 
experience  data  as  a  method  of  seismic 
qualification  has  been  proposed  by  the 
Electric  Power  Research  Institute  (EPRI) 
in  the  Utility  Requirements  Documents 
for  both  passive  and  evolutionary 
ALWRs.  This  approach  b  treated  in 
IEEE  Std  344-87  and,  according  to 
Regulatory  Guide  1.100,  will  be 
evaluated  by  the  NRC  staff  on  a  case-by¬ 
case  basis. 

The  purpose  of  this  meeting  is  to 
exchange  information  relating  to  the 
viability  of  the  experience  approach  to 
specific  equipment  categories  and  the 
conditions  which  must  be  met  in  each 
case.  No  specific  agenda  is  being 
proposed. 

Dated  at  Rockville,  Maryland  this  16th  day 
of  July  1993,  for  the  Nuclear  Regulatory 
Conu^ssion. 

Lawranca  C  Shao, 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 

(FR  Doc.  93-17587  Filed  7-22-93;  8:45  am] 
BIUJNQ  OOOC  TMO-OI-ai 


[Docket  Noe.  50-369  and  50-370] 

Duke  Power  Co.;  Notice  of 
Coneideretion  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendmenb  to 
Facility  O^wrating  License  Nos.  NPF-9 
and  NPF-17  issued  to  Duke  Power 
Company  for  operation  of  the  McGuire 
Nuclear  Station,  Unib  1  and  2.  located 
in  Mecklenburg  County.  North  Carolina. 

The  proposed  amendmenb  would 
revise  the  boron  concentration  limib 
within  the  refueling  Water  Storage  Tank 
and  within  the  Cold  Leg  Accumulators 
in  order  to  support  the  safe  operation  of 
McGuire  Unit  2  Cycle  9  and  subsequent 
cycles. 


Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  haz^s  consideration.  Under 
the  Commission’s  regubtimis  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has  listed 
the  amendment  changes  into  three 
categories.  The  first  category  identifies 
changes  to  the  TS  numbering  scheme 
and  adds  a  designation  to  the  top  and 
bottom  of  each  TS  page  that  is  only 
applicable  to  Unit  1  or  Unit  2.  The 
second  category  relates  to  changes  to  the 
Cold  Leg  Accumulator  (CLA)  and  the 
Refueling  Water  Storage  Tank  (RWST) 
boron  concentration  limits.  The  changes 
are:  An  increase  in  the  maximum  boron 
concentration  limit  for  the  Unit  1  CLA; 
an  increase  in  the  maximum  and  the 
minimum  boron  concentration  limib  for 
Unit  2  CLA;  an  increase  in  the 
minimum  boron  concentration  limit  for 
the  Unit  2  RWST  while  in  modes  5  and 
6;  an  increase  in  the  maximum  boron 
concentration  limit  for  the  Unit  1  RWST 
while  in  modes  1  through  4;  and  an 
increase  in  the  maximum  and  minimum 
boron  concentration  limib  for  Unit  2 
RWST  while  in  modes  1  through  4.  The 
third  category  proposes  changes  to  the 
boron  concentration  limib  during 
refueling  operations  which  are  as 
follows:  an  increases  in  the  minimum 
boron  concentration  limit  for  the  Unit  2 
refueling  canal;  and  an  increase  in  the 
minimum  boron  concentration  limit  for 
Unite  2  spent  fuel  pool  water.  The  Bases 
pages  are  also  revised  to  reflect  the 
above  changes.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  ib 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  whidh  is 
presented  below. 

(Amendment  would  not)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Cotegoiy  1 

The  changes  within  this  category  are 
administrative  in  nature  and  only  involve 
how  the  TS  are  structured.  These  particular 
changes  are  not  considered  to  be  initiates  of 
any  {mviously  evaluated  accident.  As  such. 


the  probability  of  accidents  previously 
evaluated  would  not  change  as  a  result  of  the 
proposed  changes  within  bis  category.  The 
proposed  changes  do  not  contribute  in  any 
way  to  the  outcome  of  an  accident  that  has 
been  previously  evaluated,  n<»'  do  they  plan 
a  role  in  the  mitigation  of  any  previously 
evaluated  accident  because  the  changes 
associated  with  this  categcxy  only  oormem 
how  the  TSs  are  structxued.  Accmdingly.  the 
consequences  of  previously  evaluated 
accidents  is  not  altered  by  the  proposed 
changes  from  this  category. 

Category  2 

The  proposed  amendments  provided  by 
this  category  primarily  involve  changes  to  the 
boron  concentration  limits  frv  the  RWST  and 
the  CLA  for  a  particular  unit.  The  changes  to 
the  boron  concentratim  limits  of  the  RSWT 
and  the  CLA  are  necessary  to  support  the  safe 
operation  of  McGuire  Unit  2  Cycle  9.  The 
minimum  boron  concentration  limits  ensure 
the  reactor  will  remain  subcritical  during  a 
LOCA  (loss  of  coolant  accident)  and  the 
limits  are  determined  by  the  NRC  approved 
methodology  described  in  the  Duke  Po%ver 
Topical  Rep<xt  DPC-NF-2010A. 

For  modes  5  and  6,  the  minimum  RWST 
boron  concentraticm  limits  ensure  that 
negative  reactivity  control  is  available  when 
the  plant  is  (in)  a  cold  shutdown  condition. 
The  requirements  are  based  on  ensuring  that 
a  1%  delta  K/k  shutdown  margin  is 
maintained  at  all  times  during  the  cycle.  The 
required  boron  concentration  limits  are 
determined  by  the  NRC  approved 
methodology  discussed  in  DPC-NF-2010A. 

The  maximum  RWST  and  CLA  boron 
concentration  limits  are  necessary  to  provide 
adequate  operating  margin,  given  the 
increase  in  the  minimum  bmon 
concentration  limits.  In  addition,  the 
maximum  boron  concentration  limits  ensure 
that  boron  precipitation  is  precluded 
following  a  LOCA.  The  methods  and 
assumptions  utilized  to  perfcmn  the  boron 
precipitation  analysis  is  described  in  a 
Westinghouse  letter  CLC-NS-309  dated  April 
1, 1975  and  is  consistent  with  previous 
reload  submittal  ap{m>ved  by  the  NRC  fiw 
McGuire. 

The  revision  to  the  minimum  allowable 
value  frMT  post-LOCA  containment  sump  pH 
is  necessary  due  to  the  proposed  increases  in 
the  RWST  and  CLA  boron  concentration 
limits.  The  higher  boric  acid  content  could 
result  in  a  post-LOCA  mixed  containment 
sump  pH  of  less  than  8.5.  As  a  result  the  pH 
band  specified  within  the  Bases  of  the 
McGuire  Tss  is  revised  to  be  greater  than  or 
equal  to  7.5  and  less  than  or  equal  to  10.5 
and  is  consistent  with  the  NRC  criteria  for 
siunp  pH  after  a  LOCA,  contained  in  Branch 
Technical  position  MTEB  6-1. 

In  summary,  all  proposed  changes 
associated  with  the  category  are  a  result  of 
analysis  that  have  been  performed  by 
analytical  methods  and  techniques  that  have 
been  accepted  by  the  NRC  and  whose  results 
are  clearly  within  all  NRC  within  all  NRC 
acceptance  criteria.  Accordingly,  the 
proposed  changes  associated  with  this 
category  do  not  significantly  increase  the 
prob^ility  or  consequences  of  any 
previously  evaluated  accidents. 
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Category  3 

The  proposed  changes  provided  by  this 
categ(»y  primarily  involve  changes  to  the 
boron  concentration  limits  in  the  Unit  2 
refueling  canal  and  the  Unit  2  spent  fuel  pool 
water.  Ihese  changes  are  intended  to  be 
consistent  with  the  proposed  change  to  the 
RWST  minimum  boron  concentration  limit. 
During  refueling,  the  water  in  the  refueling 
canal  and  the  spent  fuel  pool  can  be  mixed 
during  hiel  transfer.  Raising  the  refueling 
canal  and  spent  fuel  pool  minimum  boron 
concentration  limits  to  the  RWST  minimum 
boron  concentration  requirement  will 
prevent  the  RWST  boron  concentration  from 
getting  out  of  specihcation  upon  post 
refueling  refill.  As  such,  the  proposed  change 
would  provide  additional  shutdown  margin 
during  refueling  operations.  Further,  the 
minimum  boron  concentration  limit  in  these 
two  areas  are  not  considered  to  be  initiators 
of  any  accidents  that  have  been  previously 
analyzed. 

Therefore,  the  proposed  changes  from  this 
category  will  not  increase  the  probability  of 
a  previously  evaluated  accident  or  ijicrease 
the  consequences  of  the  accident. 

(Amendment  would  not)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated. 

Category  1 

As  discussed  above,  the  changes  associated 
with  this  category  are  administrative  in 
nature  and  only  affect  how  the  TSs  are 
structured.  Systems,  structures  or 
components  at  McGuire  are  not  affected  or 
changed  in  any  way.  Procedures  and  how  the 
plant  is  operated  and  maintained  will  not  be 
changed.  Accordingly,  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

Category  2 

The  proposed  changes  associated  with  this 
category  are  a  result  of  analysis  that  have 
been  p«fr)rmed  by  analytical  methods  and 
techniques  that  have  been  reviewed  and 
approv^  by  the  NRC  and  the  results  [from] 
the  analysis  are  clearly  within  all  NRC 
acceptance  criteria.  The  changes  proposed 
ensured  the  safe  operation  of  McGuire  2 
Cycle  9  during  normal  operational  situations 
as  well  as  in  response  to  design  base  events. 
The  changes  also  ensure  that  stress  corrosion 
cracking  will  not  occur  for  an  extended 
period  following  a  LCXHA  and  iodine 
retention  in  the  containment  sump  water  is 
not  adversely  impacted.  Accordingly,  the 
proposed  changes  of  this  category  will  not 
result  in  a  new  or  different  kind  of  accident. 

CatetoryS 

The  proposed  changes  of  this  category 
provide  additional  shutdown  margin  beyond 
what  [normally]  would  be  required  during 
refueling  operations.  The  increase  in  the 
minimum  boron  concentration  within  the 
refueling  canal  and  the  spent  fuel  pool  does 
not  result  in  any  additional  canal  and  the 
spent  fuel  pool  does  not  result  in  any 
additional  operational  concerns  nor 
adversely  impact  any  systems,  structures  or 
components  at  McGuire.  Accordingly,  the 
proposed  changes  associated  with  this 


category  will  not  create  any  new  or  different 
kinds  of  accidents  than  those  that  have  been 
previously  evaluated. 

([A]mendment  would  not]  involve  a 
significant  reduction  in  a  margin  of  safety. 

Category  1 

The  changes  associated  with  this  category 
only  affect  how  the  TSs  will  be  structured 
and  are  considering  to  be  administrative  in 
nature.  No  margin  of  safety  are  affected  in 
any  way  by  the  proposed  changes  associated 
with  this  category.  Accordingly,  the  proposed 
changes  do  not  involve  a  reduction  in  a 
margin  of  safety. 

Category  2 

The  analytical  methods  and  techniques 
utilized  to  determine  the  proposed  changes 
associated  with  this  category  have  been 
reviewed  and  approved  by  the  NRC  The 
results  of  the  analyses  that  were  performed 
confirm  that  the  proposed  changes  are  well 
within  all  NRC  acceptance  criteria.  The 
proposed  TS  changes  ensure  that  McGuire  2 
Cycle  9  will  operate  safely  and  that  the 
consequences  of  design  base  events  for  all 
modes  of  operation  are  within  NRC  approved 
acceptance  criteria  for  McGuire.  Accordingly, 
the  proposed  changes  associated  with  this 
category  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Category  3 

The  proposed  changes  associated  with  this 
category  provide  an  additional  shutdown 
margin  beyond  what  would  normally  be 
required.  As  such,  a  margin  of  safety  would 
be  enhanced  by  the  changes  of  this  category. 
Accordingly,  there  would  be  no  reduction  in 
a  margin  of  safety  as  a  result  of  the  proposed 
changes  associated  with  this  category. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NR(^  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  haz^s  consideration. 

^e  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  (Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  ^e  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 


the  (Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  (Copies  of  written  comments 
received  may  m  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  23, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings’’  in  10 
CTR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Docximent  Room,  the  (Oiman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Atkins  Library,  University  of  North 
Carolina,  Charlotte  (UN(X  Station), 
North  Carolina  28223.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
commission  or  by  the  Chairman  of  the " 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
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should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proce^ng  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  alrave. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  an  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 


determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  haz^s  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-f^  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Albert  Carr,  Duke  Power 
Company.  422  South  Church  Street, 
Charlotte,  North  Carolina  28242, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  datM  July  13, 1993,  which 
is  available  for  public  inspection  at  the 
Commission’s  ^blic  Dooiment  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Atkins  Library,  University  of  North 


Carolina,  Charlotte  (UNCC  Station). 
North  Carolina  28223. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  July  1993. 

David  B.  Matthews, 

Director,  Project  Directorate  ns.  Division  of 
Reactor  Projects— I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-17588  Filed  7-22-93;  8:43  am] 
muMO  cooc  Tsso-ei-ii 


[DockM  Noa.  50-315  and  5&-016] 

Indiana  Michigan  Power  Co.,  (Donald 
C.  Cook  Nuclear  Plant  Unite  1  and  2); 
Exemption 

I 

Indiana  Michigan  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-58  and 
DPR-74  which  authorize  operation  of 
the  Donald  C.  Cook  Nuclear  Plant,  Units 
1  and  2  at  steady-state  reactor  power 
levels  not  in  excess  of  3250  and  3411 
megawatts  thermal,  respectively.  The 
Donald  C.  Cook  facilities  are  pressurized 
water  reactors  located  at  the  licensee’s 
site  in  Berrien  County.  Michigan.  These 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
R^latory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Paragraph  in.D.2(b)(ii)  of  Appendix  J 
of  10  CFR  part  50  requires,  in  that 
a  full  pressure  air  lo^  leakage  test  be 
performed  whenever  air  locki  are 
opened  during  periods  when 
containment  ffitegrity  is  not  required  hy 
th^lant’s  Technical  Specifications. 

Tne  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a),  (1) 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
where  special  circumstances  are 
present. 

m 

By  letter  dated  December  21, 1992, 
the  licensee  requested  an  Exemption 
from  the  requirement  of  10  CFR  part  50, 
appendix  J,  in.D.2(b)(ii)  identifi^  in 
section  n  above,  and  substitution  of  an 
air  lock  door  seal  leakage  test  (Paragraph 
in.D.2(b)(iii)  of  appendix  J,  10  CFR  part 
50)  for  the  full  pressure  air  lock  test 
otherwise  required  by  Paragraph 
III.D.2(b)(ii)  when  the  air  lo^  is  opened 
while  the  reactor  is  in  cold  shutdown 
(Mode  5)  or  refueling  (Mode  6),  if  no 
maintenance  has  been  performed  on  the 
air  lock  that  could  affect  its  sealing 
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capability.  The  exemption  would  also 
allow  the  door  seal  leakage  rates  test  of 
ni.D.2Cb)(iii)  to  be  used  when  the 
maintenance  affecting  the  air  locks 
sealing  capability  was  performed  only 
on  the  door  gaskets.  That  is.  door  seel 
testing  will  done  after  each  opening, 
after  maintenance  wfaich  could  affsct 
the  air  lock  door  gaskets,  and  prior  to 
establi^ng  containmmt  iirtegrity.  If 
maintenance  that  could  aflect  seeKng 
capahility  has  been  performed  on  an  air 
lo^.  other  than  the  door  gaskets,  a  full 
pressure  air  lod^  test  must  still  be 
performed. 

If  an  air  lock  is  c^)eDed  during  Modes 
5  and  6.  Paragraph  in.D.2(b)(ii)  of 
Appendix  J  requires  that  an  overall  air 
lo^  leakage  test  at  not  less  than  the 
calculated  peak  containmmt  pressure 
horn  a  design-basis  UXA  (Pa)  be 
conducted  befme  plant  heatup  and 
startup  (Le.,  entering  Mode  4).  The 
existing  air  lock  doors  are  so  designed 
that  a  &ll-pressure  (La.,  Pa=47.0  mig) 
test  of  an  entire  air  lock  can  only  be 
erformed  after  strongbacks  (structural 
racing  have  been  installed  on  the 
inner  door.  Strongbacks  are  needed 
because  the  pressure  exerted  on  the 
inner  door  during  the  test  is  in  a 
direction  opposite  to  that  of  the  accident 
pressure  direction.  Installing 
strongbad»,  performing  the  test,  and 
removing  strongbacks  requires  at  least  8 
hours  per  air  lo^  (there  are  two  air 
locks)  during  whidi  access  through  the 
air  lode  is  prohibited. 

If  the  periodic  8-month  test  of 
paragraph  in.D.Z(b)(i)  of  Appendix  J  and 
the  test  required  by  paragraph 
III.D.2(b)(iii)  of  Appendix  }  are  current, 
no  maintenance  (other  dian  to  door 
gaskets)  has  been  pmfonned  on  the  air 
lock  that  could  aflect  its  sealing 
capability,  and  the  air  lock  is  properly 
sealed,  there  is  no  reason  to  expect  the 
air  lode  to  leak  excessively  just  because 
it  has  been  opei»d  in  Mode  5  and  Mode 
6. 

Accordingly,  the  Commission 
concludes  that  die  licensee’s  proposed 
approach  of  substituting  the  seal  leakage 
test  of  paragraph  in.D.2(b)(iii)  for  the 
pressure  test  of  paragraph  III.D.2(b)(iii) 
of  Appendix  )  is  acceptable  following 
door  gadget  maintenance  and/or  prior  to 
entering  Mode  4.  Furthermore,  the 
licensee  has  committed  to  meet  the 
requirements  of  paragraph  in.D.2(b)(ii) 
of  Appendix  J  wbene^  other 
maintenance  that  could  affect  sealing 
capability  has  been  performed  on  the  air 
lo^. 

The  spedal  drcumstances  for 
granting  this  exemption  purstiant  to  10 
CFR  50.12  have  also  been  identified. 

The  purpose  cf  paragraph  in.D.2(b)(ii)  is 
to  ensure  dmt  mr  lo^  are  prt^)er}y 


sealed  when  containinent  intagrity  is 
required.  The  proposed  aheinative  test 
method  is  sufficient  to  adueve  this 
underlying  purpose  in  that  it  provides 
adequate  assurance  of  continued  leak 
tight  integrity  of  the  air  lock. 
Consequently,  the  special  circumstances 
described  1^  10  CFR  50.12(aK2}  (ii)  and 
(iii)  exist  in  that  ai^Kcation  of  the 
regulation  in  diese  particular 
circumstances  is  not  necessary  to 
achieve  the  underl]dng  purpose  of  the 
rule  in  that  the  licensee  has  proposed  an 
acceptable  alternative  test  method  that 
accomplishes  the  intent  of  the 
regulation.  Compliance  would  result  in 
undue  hardship  that  would  be 
significantly  in  excess  of  that 
contemplated  when  tlw  regulation  was 
adopted  in  that  plant  startup  would  be 
delayed  while  an  overall  air  lock 
leek^e  test  was  performed  at  full 
pressure.  The  eflort  and  delay  required 
is  not  warranted  by  the  resulting  safety 
benefit. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  this  exemption  as  described  in 
Section  in  above  is  authorized  by  law, 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circumstances 
as  provided  in  10  CFR  50.12(aM2)  (ii) 
and  (iii)  are  present  justifying  the 
exemption. 

Therefore,  tlie  Commission  hereby 
grants  the  exemption  as  described  in 
Section  ID  above  from  10  CFR  part  50. 
appendix  J,  in.D.2(b}(ii). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  environment 
(58  FR  35984). 

This  Exemption  is  eflective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  16tb  day 
of  July. 

Foe  the  Nuclear  Regulatory  ConunissioD. 
John  A.  Zwliealri, 

Acting  Director,  Drriuon  of  Reactor  Prt^ects — 
nitlV/V,  Office  ()/ Nuclear  Reactor  Regulation. 
[PR  Doc.  9a-175S9  Filed  7-22-93;  8:45  am] 
BILUNO  CODE  78SS-«t-M 


[OodwkNtx  48-8803) 

Homeatak*  Mining  Ca;  Finding  of  No 
Signilicant  Impact  Regarding 
Raciamation  in  Place  of  ttia  TaWnga 
From  the  Homaataka  Mining 
Company’a  Granta  Mill,  Cibola  County, 
NM 

AGENCY;  U.S.  Nuclear  Regulatory 
Commission. 

ACTIOM:  Notice  of  a  finding  of  no 
significant  impact 

1.  Proposed  Action 

The  administrative  action  is  Issuance 
of  an  amendment  to  tire  Homestake 
Mining  Ounpany  license  to  implement 
the  approved  reclamation  plan  for  the 
Grants  Mill  in  Cibola  County,  New 
Mexico. 

2.  Reasons  for  Finding  of  No  Significant 
Impact 

An  envircmmental  assessment  was 
prepared  by  the  staff  of  the  U.S.  Nuclear 
Regulatory  Commission’s  Uranium 
Recovery  Field  Office.  The 
environmental  assessment  evaluated 
alternatives  for  reclamation  of  the 
tailings  at  the  Grants  Mill.  The 
assessment  included  an  evaluation  of 
the  licensee’s  mivironmental  report 
dated  April  1962,  and  supplements 
dated  December  8, 1992,  and  January  11 
and  March  16, 1993. 

The  licensee’s  preferred  alternative 
for  tailings  reclamaticm  is  disposal  in 
place  in  accordance  with  a  design 
which  meets  ail  the  technical  criteria  of 
10  CFR  part  40,  appendix  A.  A 
memorandum  for  Docket  File  No.  40r 
8903,  which  recommended  conditional 
approval  of  a  proposed  plan  for 
reclamation  of  die  tailings  in  place,  was 
prepared  by  the  staff  on  may  28, 1992. 

A  Notice  of  Intent  to  amend  the  license 
to  incorporate  the  conditional  apjHoval 
of  the  plan  was  published  in  the  Federal 
Register  on  June  9, 1992,  allowing  a  30- 
day  comment  period.  No  comments 
were  received  during  the  comment 
period;  however,  the  staff  postponed 
issuance  of  the  amendment  until  the 
conditional  issues  were  resolved.  A 
final  design  is  documented  in  a 
Memorandum  for  Docket  File  No.  40- 
8903  dated  July  14. 1993. 

The  staff  has  occurred  with  the 
licensee’s  conclusicm  that  reclamation 
in  place  was  the  preferred  alternative 
following  a  review  of  the  environmental 
report  and  supplements.  Based  on  these 
reviews  and  the  lack  of  any  comments 
during  the  30-day  comment  period,  the 
staff  proposes  to  amend  the  license 
upon  publication  of  this  Finding  of  No 
Significant  Impact  to  incorporate  a  plan 
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for  reclamation  of  the  disposal  area  in 
place. 

The  Environmental  Assessment 
providing  the  basis  for  the  finding  of  no 
significant  impact  was  completed  on 
May  12, 1993.  This  document  is 
available  for  public  inspection  and 
copying  at  the  Commission’s  Uranium 
Recovery  Field  Office.  730  Simms 
Street,  L^ewood,  Colorado,  and  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC. 

Dated  at  Denver,  Colorado,  this  14th  day  of 
July  1993. 

Edward  F.  Hawkins, 

Deputy  Dimctor,  Uranium  Recovery  Field 
Office. 

|FR  Doc.  93-17590  Filed  7-22-93;  8:45  ami 
BILLINa  CODE  78aO-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiesM  No.  34-32645;  File  No.  SR-OTC- 
92-12] 

Solf-Regulotory  Organizations;  tha 
Depository  Truat  Co.;  Order  Approving 
a  Proposed  Rule  Change  Relating  to 
Mandatory  Use  of  the  Automated 
Tender  Offer  Program 

July  16, 1993. 

On  August  7, 1992,  the  Depository 
Trust  Company  ("DTC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
(File  No.  ST-DTC-92-12)  pursuant  to 
section  19(b)(1)  of  the  Seolrities 
Exchange  Act  of  1934  (“Act”).»  The 
propos^  rule  change  mandates  the  use 
of  DTC’s  Automated  Tender  Ofier 
Program  (“A’TOP”).  Notice  of  the 
proposal  was  published  on  November 
20, 1992,  in  the  Federal  Register  to 
solicit  comments  on  the  proposed  rule 
change.2  No  comments  were  received. 
For  the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 


to  the  development  of  ATOP, 
participants  could  accept  an  offer  by 
submitting  hardcopy  (i.e.,  paper) 
acceptance  documentation  to  DTO.  DTC 
implemented  ATOP  in  1989  in  order  to 
automate  the  manner  in  which  offers  are 
processed,*  and  since  that  time  DTC  has 
been  processing  offers  both  through 
ATOP  and  through  the  older  service 
using  hardcopy  acceptance  documents. 
DTC  now  intends  to  discontinue  the 
older  service  and  have  ATOP  as  the 
only  means  of  processing  offers  at  DTC.s 
To  accept  an  offer  through  ATOP, 
participants  send  electronic  instructions 
to  DTC  through  DTC’s  communication 
system.*  A  principal  feature  of  A'TOP  is 
the  elimination  of  hardcopy  letters  of 
transmittal  ^  signed  by  the  participants. 
In  place  of  the  signed  letters  of 
transmittal,  DTC  receives  electronic 
instructions  from  participants,  and 
transmits  electronic  messages 
containing  those  instructions  to  tender 
or  exchange  agents.  'The  electronic 
instructions  received  by  DTC  and 
transmitted  to  the  agent  include  a  single 
character  by  which  the  Participant 
acknowledges  its  receipt  of  and 
agreement  to  be  bound  by  the  offeror’s 
letter  of  transmittal.  ATOP  does  not 
change  current  practices  regarding  the 
preparation  and  distribution  of  offering 
materials  including  letters  of 
transmittal. 

DTC  implemented  ATOP  n  in  1991  in 
order  to  make  the  benefits  of  ATOP 
available  to  agents  that  do  not  handle  a 
large  volume  of  offers  and  that  do  not 
have  PTS  terminals  and  printers 
available  for  ATOP.*  Under  ATOP  11, 
participants  send  electronic  instructions 


to  modiRcationa  of  ATCM’);  and  30678  (May  7, 

1992),  97  FR  20541  (Pile  No.  SR-4)TC-91-11)  (order 
approving  modifications  of  ATOP). 

4  Securities  Exchange  Act  Release  No.  27139, 
supra  note  3. 

•  DTC  will  retain  for  some  time  a  limited 
capability  to  process  offers  through  the  older 
service  in  case  an  offer  has  unusual  features  which 
prevent  DTC  firom  processing  the  offer  through 
ATOP.  In  such  a  situation,  E)TC  will  process  the 
offer  through  the  older  service  if  DTC  determines 
that  the  interests  of  DTC's  participants  will  be 
served  best  by  making  DTC's  facilities  available  for 
the  offw.  At  this  time,  DTC  does  not  anticipate  any 
such  unusual  features. 

•  DTC's  conununication  system  is  called  the 
Participant  Terminal  Syston  ("PTS").  A  PTS 
terminal  and  printer  are  required  to  participate  in 
the  full  vwsion  of  ATOP. 

rThe  letter  of  transmittal  is  the  basic  instrument 
for  effecting  transfw  of  tendered  securities.  It  is  the 
document  by  which  a  securityholder  of  the  subject 
company's  securities:  Accepts  the  bidder's 
invitation  to  trader  or  offer  to  purchase;  offers  to 
sell  the  subject  company's  shares  to  the  bidder; 
appoints  the  depositary  as  the  agent  to  receive  and 
hold  tendered  securities;  and  guarantees  to  deliver 
the  sul^ect  company's  securities  to  or  actually 
deposits  the  subject  company's  securities  with  the 
depositary. 

•Securities  Exchange  Act  Release  No.  29168, 
suipa  note  3. 


I.  Description  the  Proposal 

DTC  has  proposed  a  rule  change 
mandating  ATOP,  including  the 
modified  version  of  ATOP  called  ATOP 
II  (hereinafter  both  ATOP  and  A'TOP  n 
are  collectively  referred  to  as  ATOP),  as 
the  only  method  of  processing  tender 
and  exchange  offers  through  DTC.*  Prior 


1  is  U.S.C  78s  (b)(1)  (1998). 

•  Securities  Exchange  Act  Release  No.  31465 
(November  16, 1992),  57  FR  45879  (File  No.  SR- 
DTC-92-12). 

•  For  a  description  of  ATOP,  refer  to  Securities 
Exchange  Act  Release  Nos.  27139  (August  14, 

1989),  54  FR  34641  [File  No.  SR-OTC-68-19)  (order 
approving  the  ATOP  program);  29168  (May  7. 

1991),  56  FR  22742  (File  No.  SR-DTC-91-04)  (order 
granting  accelerated  approval  on  a  temporary  basis 


to  DTC  just  as  they  do  in  the'  full  version 
of  A'TOP.  'Then,  in  place  of  relaying 
those  instructions  to  the  agent  by  use  of 
electronic  messages,  DTC  generates 
messages  to  the  agent  on  a  printer  at 
DTC  and  delivers  the  messages  to  the 
agent  at  the  end  of  the  day  by  courier 
service.  During  the  day,  the  A'TOP  n 
agent  can  access  information  about  the 
offer,  such  as  which  DTC  pmlicipants 
have  tendered  securities,  through  a 
personal  computer. 

n.  Discussion 

'The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  section  17A  of  the 
Act.®  Sections  17A{b)(3)(A)  and  (F) 
require  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
facilitate  and  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  A'TOP  alleviates 
problems  such  as  the  risk  of  loss,  delays 
during  shipment,  and  the  expense  and 
labor  involved  in  the  physical  handling 
of  documents  arising  from  the  use  of 
hardcopy  documents  in  offers.  In 
addition.  ATOP  provides  agents  and 
offerors  with  an  improved  ability  to 
control  the  processing  of  offer  by 
making  a  variety  of  information 
available  to  the  agent  and  to  the  offeror 
while  an  offer  is  open.  'Therefore,  DTC’s 
mandating  the  use  of  A'TOP  should 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  in  accordance  with  its 
statute^  obligations. 

A'TOP,  including  ATOP  II,  has 
become  the  predominant  method  of 
processing  offers  at  DTC.  During  1991 
and  the  first  six  months  of  1992:  (i)  57% 
of  the  offers  processed  at  DTC  were 
A'TOP  offers  and  43%  were  offers  using 
the  older  service,  (ii)  71%  of  the 
acceptances  of  offers  by  participants 
were  acceptances  submitted  in  A'TOP 
offers  and  29%  were  acceptances 
submitted  in  offers  using  the  older 
service:  (iii)  83%  of  the  cash  paid  in 
tender  offers  through  DTC  was  paid  in 
ATOP  offers  and  only  17%  was  paid  in 
offers  using  the  older  service;  and  (iv) 
78%  of  the  market  value  of  all  securities 
surrendered  in  exchange  offers  at  DTC 
was  surrendered  in  A'TOP  offers  and 
only  22%  was  surrendered  in  offers 
using  the  older  service. 

It  IS  DTC’s  belief  that  there  is  no 
substantive  operation  by  offerors  and 
agents  to  the  proposed  mandatory  use  of 
ATOP.  Of  the  few  small  offers  processed 
by  DTC  since  the  inception  of  A’TOP 
that  not  made  us  of  the  system,  DTC 
states  that  in  a  majority  of  these  offers 
luifamiliarity  with  A'TOP  was  the  reason 


•15  U.S.C  78q-l(b)t3KA)  rad  (F)  (1988). 
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the  o&rtHS  and  agrats  uaed  the  old 
service.  The  coat  to  an  agent  to  utilize 
ATOP  ia  minimaL  Only  when  ATCK*  ie 
mandated  mmI  becomea  the  exclusive 
method  of  proceaatng  offers  at  DTC  will 
the  full  benefits  of  tlw  automation  of 
tender  axvd  exchange  offers  be  realized 
by  DTC,  its  participants,  and  tender  and 
exchange  agents. 

Aa  pravion^  stated,  DTC  will  retain 
for  some  time  fis  aq>^)itity  to  imM:esa 
offers  through  the  older  hardcopy 
service  in  case  an  offer  contains  unusual 
features  which  prevent  DTC  from 
processing  the  offer  through  ATCtf*. 
Therefore,  no  individual  or  entity 
should  be  disenfiranchised  from  acting 
as  a  tender  or  an  exchange  agency  by  die 
mandating  of  AT0P.i» 

In  sections  17A(a}  (1)  (B)  and  (Q  of 
the  Act,  Congress  set  forth  its  findings 
that  ineffideat  procedures  for  clearance 
and  settlement  impose  unnecessary 
costs  on  investors  and  persons 
facilitating  transactions  by  and  acting  on 
behalf  of  investors  and  that  new  data 
processing  and  communications 
techniimea  create  the  oppmtunity  for 
more  emdent,  effective,  and  safe 
procedures  for  clearance  and 
settlement.li  ATOP  provides  DTC's 
partidpentsurith  a  more  effident,  less 
costly,  and  more  secure  service  in  the 
processing  of  tender  and  exchange  offers 
at  DTCii  DTC’s  prc^osal,  therein,  is 
consistent  with  the  purposes  of  section 
17A  of  the  Act 

Furthermore,  because  the  proposed 
rule  changiB  is  an  eoctension  of  ETTC’s 
existing  ATOP  program,  which  has  been 
review^  and  approved  by  the 
Conunissian.1*  proposal  is 
consistent  with  the  safekeeping 
requirements  of  aectiona  17A(b)(3KA) 


toTo  aiiM  aeKili  li  Oair  OM  of  tlM  ATOP 
progran,  DTC  cufwllj  minM  om  repreaentniTB 
of  its  Reoiganintioa  Sactioa  to  aach  offer, 
maintains  a  transfiK  aesnl  liaison  group,  and 
providat  participant  aarrioa  representatives  for 
agents  leto  am  DTC  BMaabers.  Teiephone 
convarsalsnB  baKeenn  CSil  Uiiat  Di^nty  General 
(Counsel.  DTC.  aad  laftejr  T.  Brown.  St^  Attorney, 
Division  Market  Regulation,  Commission  (July  7, 
1992). 

n  IS  U.SC  TSq-tki)  OXB)  and  (C)  (1968). 

Because  of  the  keeSdencieB  aad  risks 
essocialed  adth  prnr  easing  securities  tendered  in 
physical  form,  t^  roBwaissinn  adopted  rule  17 Ad- 
14  of  the  Act  (17  CFR  240.17Ad-14).  Rule  l7Ad- 
14  requires  transfer  agents  acting  as  tender  agents 
on  behalf  of  bidders  to  estdUisfa  and  maintain 
special  arrowals  widi  all  qualified  sacurltiae 
depositories  hotdtag  Aa  subieet  conyenys 
securities.  Rule  17 Ad-14  requires  that  ^eao 
accounts  be  maintained,  among  other  purposes,  for 
receiving  semriHas  being  tendered  to  the  bidder  by 
book-enisy  dellrary  pursuant  to  txansmitlal  letters 
and  other  dommaataHoa  TbeCommiseiaB  beliavaa 
that  ATOP’s  paocadinaa  satisfy  the  “pursuant  to 
transmittal  lettar  and  other  documentation" 
requirement 

isSupraaolaX 


and  (F).i*  Those  Sectioa  reqiuiie  that  a 
clearing  agency  be  organized  and  its 
rules  be  designed  to  assure  tim 
safeguarding  of  ncuiitios  and  funds  in 
DTC's  cttsU^y  fot  utiiidl  it  is 
re^onsible. 

m.  Conclusion 

The  Commissian  finds  that  tlm 
prc^xnal  is  consistent  with  the 
requirements  of  the  Act  end  pertknilarly 
with  section  17A  of  tiie  Act  and  the 
rules  and  r^ulalions  thereunder. 

It  is  therefore  ordered.  Pursuant  to 
section  19(bH2)  of  the  Act,  that  the 
proposed  rule  change  (SR-OnnC-92-12) 
be,  and  hereby  is,  approved. 

Foe  the  Commission  by  the  Divisiae  of 
Market  Regulation,  pnnuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-17570  Filed  7-22-93;  8:45  ami 
BtUJNQ  cooe  M1»444i 


[Release  Na  34-32650;  FNe  No.  $R-NYSE- 
93-29] 

Self-Regulatory  OrganheHona;  Rttng 
and  Order  Ormting  Accalaralad 
Approval  To  PropoMd  Rtda  Change  by 
Maw  York  Stock  Exchange,  Inc. 
Relating  to  the  Location  on  the  Root 
of  Tranaactiona  in  Bonda 

July  16, 1993. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exdiange  Act  of  1934 
("Act”),'  and  Rule  19b-4  thereunder,' 
notice  is  hereby  givan  that  on  June  28, 
1993,  the  New  York  Stock  Exchange, 

Inc.  ("NYSE”  or  "Exdiange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  "^C") 
the  proposed  rule  change  as  described 
in  Items  1  and  H  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Sdf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ririe  Change 

The  Exchange  hereby  proposes  to 
ammid  NYSE  Rule  79A.60  to  clarify  that 
the  NYSE  can  detennine  on  a  case-by- 
case  basis  whether  to  trade  a  security  on 
the  stock  floor  m  on  the  bond  floor.  The 
text  of  tiie  proposed  rale  dioige  is 
available  at  the  Office  of  the  Secretary, 
the  NYSE,  and  at  the  Commission. 


M 15  U.S.C  78q-l(b)(3MA)  and  (F)  (1988). 
1 1S  U.S.C  788(1^1)  (1888). 
a  17  CFR  240.19b-4  (1991). 


n.  Seim,agnletory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rris 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  (mange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NY^  has  prepared  summaries,  set  foitii 
in  Sections  A.  B,  and  C  below,  of  the 
most  significant  aspects  of  sucdi 
statements. 

A.  Self-Regulatory  Orgonisaikm’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  proposed  rule  (tiiange  would 
amend  the  NYSE’s  cnirrent  requirement 
that  transactions  in  bemds  must  tdea 
place  on  the  bond  floor.  The  purpose  of 
the  rule  change  is  to  provide  greater 
flexibility  on  where  new  types  of 
securities  may  be  traded. 

NYSE  Rule  79A.60  wac  origmalfy 
intended  to  ensure  that  trades  in  bonds 
took  place  at  specified  locations  on  the 
bond  floor  to  facilitate  trade  and 
quotation  reporting.  However,  this  rule 
also  could  be  interpreted  to  limit  the 
trading  of  fixed  income  prcxiucts  to  the 
bond  floor,  although  in  certain 
circinnstances,  according  to  the 
Exchange,  trading  on  the  stock  flcxir 
may  be  more  appropriate.  For  example, 
a  number  of  recent  hybrid  products  are 
technically  denominated  as  "notes”  or 
"note  imits”  but  have  a  return  linked  to 
a  particular  stexi;  index  Thus,  the 
NYSE  believes  these  instruments  may 
more  appropriately  be  traded  on  the 
st(Kd(  floor. 

In  addition,  the  NYSE  represents  that 
it  has  been  presented  with  listing 
applications  for  eight  perpetual  life 
"preference  securities"  or  other  types  of 
securities  that  are  issued  under 
indentures  and  pay  interest,  but  have 
unique  characteristics  that  may  make 
them  eccmomically  similar  to  equity 
products.  The  NYSE  believes  that  these 
types  of  prcxiucts  may  also  be  nxm 
suited  for  trading  on  the  stock  fkxx^. 

The  proposed  rule  change  will  clarify 
that  the  Exchange  has  the  ability  to 
conduct  a  case-by-caae  review  on  where 
to  trade  an  individual  security.  The 
Exchtmge  will  decide  to  trade  a  security 
on  either  the  bemd  flcxir  or  the  st(xi; 
floor  based  on  its  determination  of  what 
is  more  appre^ate  for  each  security. 

The  Exchanj^  expects  that  securitiee 
traded  on  the  stexh  floor  will  be  subject 
to  the  trading  rules  and  surveillanix 
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procedures  applicable  to  equity 
products.  Similarly,  securities  traded  on 
the  bond  floor  will  be  subject  to  fixed 
income  trading  rules  and  surveillance 
procedures.  If  however,  the 
characteristics  of  a  new  product  require 
that  exceptions  be  made  regarding  ^e 
application  of  trading  rules  or 
surveillance  procedures,  the  Exchange 
will  consult  with  the  Commission  staff 
before  trading  begins,  and  will  grant 
such  exceptions  only  with  Commission 
stafi  concurrence. 

The  decision  as  whether  other  equity 
or  fixed  income  rules  vrill  apply  will 
need  to  be  made  on  a  case-by-case  basis. 
For  example,  margin  requirements  are 
governed  not  only  by  the  Exchange,  but 
also  by  other  regulatory  authorities, 
such  as  the  Commission  and  Board  of 
Governors  of  the  Federal  Reserve 
System.  The  Exchange  will  have  to 
analyze  each  new  pr^uct  to  determine 
the  appropriate  application  of  the 
margin  rules,  consulting  with  other 
regulatory  authorities  where  necessary. 

^e  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act.  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  prevent  firaudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equiti^le  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  end,  in 
general,  to  protect  investors  and  the 
public  interest 

fi.  Self-Regulatory  Organization’s 
Statement  on  Bmden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competiticm. 

C.  Self-Reguhtory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Paiticipante  or  Others 

The  written  comments  were  solicited 
or  received  vrith  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effisctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pirrsuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder,  and. 


in  particular,  the  requirements  of 
section  6(b)(5)  thereunder.*  Spedficallv, 
the  Commission  finds  that  the  proposal 
will  promote  just  and  equitable 
principles  of  trade  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  by 
giving  discretion  to  the  Exdiange  to 
assign  fixed  income  products  that  have 
characteristics  of  bom  debt  and  equity 
to  the  trading  floor  which  is  most 
appropriate  for  the  trading  of  those 
securities. 

The  Commission  recognizes  that 
certain  hybrid  securities  which  are 
designated  as  bonds  may  have 
characteristics  which  make  them 
economically  similar  to  equity  products. 
The  Commission  believes  that  by 
providing  the  NYSE  with  the  discretion 
to  assign  such  products  to  the  equity 
floor  for  trading  will  be  beneficial  to 
public  investors,  because  hybrid 
products  will  be  able  to  be  traded  in  the 
environment  most  suited  to  them  as 
indicated  by  the  characteristics  of  the 
products  rather  than  the  name  that 
attaches  to  them. 

The  Commission  further  notes  that 
since  fixed  income  products  which  are 
traded  on  the  stock  floor  will  be  subject 
to  the  trading  rules  and  surveillance 
procedures  applicable  to  equity 
products,  the  discretion  allows  to  the 
Exchange  by  the  proposed  change  does 
not  vmnecessarily  increase  regulatory 
concerns.  The  Commission  furihw  notes 
that  in  those  cases  where  the  Exchange 
believes  the  characteristics  of  a  new 
product  require  exceptions  to  the 
application  of  the  equity  trading  rules, 
surveillance  procedures,  and  margin,  or 
other  requirements,  the  Exchange  has 
agreed  to  consult  with  the  Commission 
before  trading  those  products,  and  the 
NYSE  will  not  grant  such  exceptions 
unless  the  staff  of  the  Commission 
concurs  with  the  recommendations  of 
the  NYSE.  Accordingly,  the  Commission 
believes  that  any  regulatory  concerns  in 
altering  the  rules  applicable  to  a 
particular  product  Mrill  be  adequately 
addressed  by  the  Commission  and  the 
NYSE,  before  any  exception  is  granted. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Registm*.  The 
Commission  believes  that  by 
accelerating  approval  of  the  proposal, 
the  Exchange,  where  appit^riate,  will 
be  able  to  assign  fixed  income  type 
products  currently  being  traded  on  the 
bond  floor  to  the  equity  floor,  thus 
creating  greater  efficiency  in  the  markets 
for  those  securities.  Accordingly,  the 


S 15  U.S.C  78f(bK5)  (1982). 


Commission  believes  that  it  is 
consistent  with  sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  ffie 
propos^  rule  change  on  an  accelerated 
basis. 

IV.  SolicitatifMi  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ffiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  witlffield  ^m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  (Commission’s  Public  Refsrence 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  (Copies  of  sudi 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
29  and  should  be  submitted  by  August 
13. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  change  (SR-NYSE-93- 
29)  is  approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-17501  Filed  7-22-93;  8:45  am) 
BNJJNQ  CODE  801(Mn-4l 


[RalMse  No.  34-32646;  International  Sariaa 
Ralaaaa  No.  564;  File  Noa.  SR-OCC-63-07 
and  SR-ICC-93-04] 

Self-Regulatory  Organizatione;  The 
Options  Clearing  Cwp.  and  The 
Intermarket  Clearing  Corp.;  Rling  of 
Proposed  Rule  Changes  Relating  to 
the  Restructuring  of  Cross-Margining 
Program 

July  16, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),!  notice  is  hereby  given  that  on 
May  24, 1993,  The  Options  (Clearing 
Corporation  (“CKCC’)  and  The 


« IS  U.S.C  78i(bK2)  (1988). 
s  17  CFR  200.30-3(aMl2)  (1992). 
1 15  U.S.C  78s(bKl)  (1988). 
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Intermarket  Clearing  Corporation 
("ICC”)  filed  with  the  Se^rities  and 
Exchange  Commission  ("Commission”) 
the  proposed  rule  changes  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  primarily  by  OCC 
and  ICC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  changes  from  interested 
persons. 

I.  Self'Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  proposed  rule  changes  will 
restructure  the  cross-margining  program 
between  OCC  and  ICC  so  that  it  parallels 
the  cross-margining  programs  between 
OCC  and  other  commodity  clearing 
organizations. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filing  with  the  Commission, 

OCC  and  ICC  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
OCC  and  iCC  have  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

The  purpose  of  the  proposed  rule 
changes  is  to  restructure  the  current 
OCC/ICC  cross-margining  program  in 
order  to  facilitate  wider  participation  in 
the  program.  The  restructured  program 
will  parallel  the  cross-margining 
programs  between  OCC  and  other 
commodity  clearing  organizations.  OCC 
and  ICC  have  entered  into  a  Cross- 
Margining  Agreement  ("OCC/ICC 
Agreement”)  with  respect  to  the 
restructured  program. 

The  OCC/ICC  Agreement  is  based  on 
the  Cross-Margining  Agreement  among 
OCC,  ICC,  and  the  ^icago  Mercantile 
Exchange  (“CME”)  ("OCC/ICC/CME 
Agreement”).*  The  OCC/ICC  Agreement 
accommodates  the  restructured  cross- 
margining  program  between  OCC  and 
ICC  which  will  operate  in  basically  the 
same  way  as  the  existing  OCC/CME 


z  SacuritiM  Exchange  Act  Release  No.  32534 
Qune  28, 1993),  58  FR  36234  (File  Nos.  SR-OCC- 
92-28  and  SR-iCC-92-05)  (order  approving  the 
(XIC/ICC/CME  cross-margining  program).  The  OCC/ 
ICC/CME  Agreement  provides  for  the  establishment 
of  a  trilateral  and  two  bilateral  cross-margining 
programs. 


cross-margining  program.*  the  OCC/ICC 
Agreement  is  substantially  similar  to  the 
OCC/ICC/CME  Agreement  except  for  the 
following  differences. 

Because  neither  OCC  nor  ICC  conduct 
settlements  on  Good  Friday,  that  day 
will  not  be  included  in  the  definition  of 
the  term  “business  day.”  <  The  term 
"carrying  clearing  organization”  is 
deleted  from  the  OCC/ICC  Agreement 
because  the  OCC/ICC  Agreement  only 
provides  for  a  bilateral  cross-margining 
program  between  OCC  and  ICC. 
Conforming  changes  are  made  to  other 
terms  defined  in  the  OCC/ICC 
Agreement. 

OCC  and  ICC  have  determined  that  it 
is  unnecessary  to  provide  that  certain 
oral  agreements  must  be  made  over  a 
recorded  telephone  line  and  confirmed 
in  writing.*  Accordingly,  all  references 
(most  notably  found  in  Sections  5, 6,  7, 
and  14  of  the  OCC/ICC/CME  Agreement) 
relating  to  the  use  of  recorded  telephone 
lines  to  make  oral  agreements  and  to 
confirming  such  agreements  in  writing 
are  deleted  from  the  OCC/ICC 
Agreement. 

As  is  the  case  in  their  current 
program,  OCC  and  ICC  will  not  impose 
“super  mtugins”  with  respect  to  cross¬ 
margin  accounts  in  their  restructured 

rogram.  As  the  clearing  organizations 

ave  stated  in  the  past,  neither  believes 
that  super  margins  are  essential  to  a 
cross-margining  program,  and  therefore, 
all  references  to  super  margins  are 
deleted  from  Section  5  of  the  OCC/ICC 
Agreement.  The  operation  of  a  cross- 
margining  program  that  does  not  require 
super  margins  is  not  novel.  Indeed,  the 
Commission  recently  approved  another 
cross-margining  program  that  did  not 
impose  super  margins.* 

In  the  OCC/ICC  Agreement,  ICC  does 
not  appoint  OCC  as  its  agent  for 
receiving  and  responding  to  and 
approving  or  disapproving  settlement 
instructions  for  purposes  of  Section  7, 
"Daily  Settlement  Procedures.”* 


z  For  a  description  of  the  OCC/CME  cross- 
margining  program,  refer  to  Securities  Exchange  Act 
Release  Nos.  27296  (September  26, 1989),  54  FR 
41195  (File  No.  SR-OCX}-89-<)l)  (order  approving 
OCC/CME  proprietary  cross-margining)  and  29991 
(November  26. 1991),  56  FR  61458  (File  No.  SR- 
OCC-90-1)  (order  approving  OCC/CME  non¬ 
proprietary,  market  professional  cross-margining). 

*  No  settlements  are  conducted  on  Good  Friday  in 
the  ourent  CXXVICC  cross-margining  program,  and 
therefore,  it  is  not  a  business  day  for  purposes  of 
the  current  OCC/ICC  program. 

■  Such  requirements  are  not  a  part  of  the  current 
OCC/ICC  cross-margining  program. 

■Securities  Exchange  Release  Act  No.  31414 
(November  6. 1992),  57  FR  53943  (File  No.  SR- 
OCC-92-22)  (order  approving  proprietary  cross- 
margining  program  between  OCC  and  the  Comex 
Gearing  Association.  Inc.). 

z  ICC,  however,  will  appoint  CXXl  as  its  agent  for 
such  purpose  in  a  letter  agreement  between  the 
parties. 


Settlement  times  and  procedures  in 
Section  7  reflect  those  of  (XX)  and  ICC. 
All  provisions  that  concern  the  effect  of 
certain  actions  taken  by  a  clearing 
organization  that  is  not  a  carrying 
clearing  organization  with  respect  to 
cross-margin  accounts  are  deleted  from 
Section  7  as  well.  Paragraph  (i)  of 
Section  7  is  modified  to  provide  that 
settlements  with  respect  to  non¬ 
proprietary  cross-margin  accounts  will 
be  paid  once  a  clearing  member  has 
completed  its  settlement  obligations 
with  respect  to  all  other  accounts  with 
the  clearing  organizations.  This  revision 
conforms  the  terms  of  paragraph  (i)  to 
th^ractice  in  the  OC^GK^  program. 

The  liquidation  procedures  described 
in  Section  8  of  the  (XXVICX)  Agreement 
are  revised  to  accommodate  a  cross- 
margining  program  between  two 
clearing  organizations.  CXX)  and  ICC 
will  each  retain  (bear)  50%  of  any 
surplus  (shortfall)  on  the  liquidation  of 
the  cross-margin  accounts  of  the 
defaulting  clearing  member.  CXX)  and 
ICC  have  determined  that  it  is 
unnecessary  to  provide  in  the  OCC/ICC 
Agreement  that  each  will  adhere  to  its 
respective  rules  regarding  assessments 
against  the  clearing  fund  deposits  of 
other  clearing  members  in  the  event  of 
a  default  of  a  cross-margining  clearing 
member  or  its  affiliated  clearing 
member.  OCC  and  ICC  also  have 
determined  that  it  is  unnecessary  to 
provide  for  an  annual  evaluation  of  the 
above-described  surplus  (loss)  sharing 
formulas.  Accordingly,  the  provisions 
for  sharing  any  surplus  (shortfall) 
parallel  those  that  are  in  effect  in  the 
existing  (X)C/C)ME  cross-margining 
program. 

The  indemnification  procedures 
described  in  Section  10  and  the 
termination  procedures  described  in 
Section  12  of  the  CXDC/ICC  Agreement 
are  revised  to  accommodate  only  a 
bilateral  cross-margining  program. 
Section  12  also  is  revised  to  eliminate 
the  provision  that  prohibits  termination 
without  cause  of  the  cross-margining 
program  until  one  year  after  the 
effective  date  because  the  clearing 
organizations  believe  that  such  a 
provision  in  unnecessary. 

OCX)  and  ICC  additionally  have 
determined  that  it  is  unnecessary  to 
advise  one  emother  of  the  total  size  of 
and  aggregate  contributions  to  their 
respective  clearing  funds  and  that  it  is 
unnecessary  to  advise  one  another 
whether  a  cross-margin  clearing  bank  is 
experiencing  operational  difficulties. 
They  currently  do  not  exchange  such 
information.  Accordingly,  those 
provisions  are  deleted  from  Section  14, 
"Information  Sharing,”  of  the  OCC/ICC 
Agreement.  The  clearing  organizations 
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will  no  longer  appoint  arbitrators  under 
the  revised  arbitration  procedures 
described  in  Section  16  of  this 
Agreement. 

The  list  of  contracts  eligible  for  cross- 
margining  are  set  forth  in  Exhibit  A  to 
the  OCC/IOC  Agreement  and  is  tailored 
for  the  program  between  CXXD  and  ICXl 
Eligible  contracts  for  OOC  will  include 
put  and  call  options  on  broad-based 
stock  indices  and  on  foreign  currencies. 
Eligible  contracts  for  ICX^  will  include 
futures  contracts  on  the  New  York  Stock 
Exchange  Composite  Index,  put  and  call 
options  on  the  New  York  Stcxdc 
Exchange  Composite  Index  futures,  and 
foreign  cmrrency  futures.  Other  stylistic 
or  nonsubstantive  changes  are  made  to 
the  OCC/ICC  Agreement. 

The  forms  of  account  agreements  and 
subordination  agreements  are 
substantially  identical  to  those  that  are 
used  in  the  cross-margining 
arrangement  among  OCC,  ICC,  and  CME 
except  that  the  account  agreements  and 
subordination  agreements  for  the  OCC/ 
ICC  cross-margining  program 
accommodate  only  a  bilateral  cross- 
margining  program. 

The  proposed  changes  to  OCC’s  and 
ICC’s  Rules  eliminate  specific  references 
to  the  OCC/ICC  cross-margining 
program  as  currently  structured. 
Accordingly,  the  provisions  of  Section 
23  of  Article  VI  of  OCC’s  By-Laws, 
which  describes  the  current  structure,  is 
deleted  and  Section  number  23  is 
reserved  for  future  use.  Similarly,  the 
provisions  of  ICC  Rule  513,  which 
describes  the  current  structure,  is 
deleted,  and  Rule  number  513  is 
reserved  for  future  use.  Conforming 
amendments  also  are  made  to  other  OCC 
and  ICC  rules  and  to  the  ICC  Margin 
Resolution.  Thus,  under  the  revisions  to 
OCC’s  By-Laws  and  Rules  approved  in 
File  No.  SR-OCC  92-28,«  ICC  will  be 
considered  a  “carrying  commodity 
clearing  organization,’’  and  the  cross- 
margining  arrangement  between  OCC 
and  ICC  will  be  governed  by  the  terms 
of  Section  24  of  Article  VI  of  OCC’s  By- 
Laws  and  the  appropriate  provisions  of 
OCC’s  Rules.  Under  the  revisions  to 
ICC’s  Rules  approved  in  File  No.  SR- 
ICC-92-05,®  OCC  would  be  considered 
a  "carrying  clearing  organization,’’  and 
the  cross-margining  arrangement 
between  OCC  and  ICC  would  be 
governed  by  ICC’s  Rules  514  through 
520. 

The  proposed  rule  changes  are 
consistent  with  the  purpose  and 
requirements  of  section  17A  of  the  Act 
because  they  restructure  the  OCC/ICC 
cross-margining  program  in  order  to 


■  Supra  note  2. 
»  Supra  note  2. 


facilitate  wider  participation  in  the 
program  and  thereby  enhance  the  safety 
of  the  clearing  system  while  providing 
lower  clearing  margin  costs  to 
participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  and  ICC  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  changes,  and  none 
have  b^n  received. 

III.  Date  of  Effectiveness  of  tiie 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  changes  or 

~  (B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submis.sions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  IX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  Iratween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjring  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  Nos.  SR-OCC-93-07 


and  SR-ICC-93-04  and  should  be 
submitted  by  August  13, 1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-17571  Filed  7-22-93;  8:45  ami 
BIUJNQ  CODE  a010-41-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificatea  of  Public 
Convenianca  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended  July 
9,1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  applications,  or 
motions  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49018 
Date  filed:  ]u\y  8, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  August  5, 1993 
Description:  Application  of  Capitol  Air 
Express.  Inc.,  pursuant  to  section 
401(d)(1)  of  the  Act  and  subpart  Q  of 
the  regulations,  to  authorize  CAE  to 
engage  in  scheduled  interstate  and 
overseas  air  transportation  of  persons, 
property,  and  mail. 

Docket  Number:  45723 
Date  filed:  July  9, 1993 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  6, 1993 
Description:  Application  of  Transportes 
Aereos  Ejecutivos,  S.A.  de  C.V., 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations,  applies 
for  Amendment  of  its  Foreign  Air 
Carrier  Permit,  to  permit  TAESA  to 
engage  in  the  schooled  air 
transportation  of  persons,  property 
and  mail  (1)  between  the  coterminal 
points  Zacatecas.  Tijuana  and  Leon, 
Mexico,  on  the  one  hand,  and  the 
terminal  point  Oakland.  CA,  on  the 
other  hand:  and  (2)  between  the 
terminal  point  Monterrey,  Mexico  on 
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the  one  hand  and  the  terminal  point 
Las  Vegas,  NV  on  the  other  hand. 
Phyllis  T.Kaylor, 

Chief.  Documentary  Services  Division. 

(FR  Doc.  93-17536  Filed  7-22-93;  8:45  am] 
BHJJNa  CODE  4S1»-a>-S 


Aviation  Proceedinga;  Agreements 
Fiied  During  the  Week  Ended  July  9, 
1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
tmder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49015 
Date  filed:  July  6, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TC12  Reso/P  1509  dated  June 
29, 1993,  Mid  Atlantic-Europe 
Expedited  Resos,  r-1-  002y  r-5*  071o 
r-6-  072dd  b 

Proposed  Effective  Date:  August  1, 


1993 

Docket  Number:  49016 
Date  filed :]u\y  6, 1993^ 

Parties:  Mem^rs  of  the  International 
Air  Transport  Association 
Subject:  TC2  Reso/C  0377  dated  May 
21, 1993,  Europe-Israel  Cargo  Resos 
r-1  to  r-7 

Proposed  Effective  Date:  October  1, 
1993 

Docket  Number:  49017 
Date  filed:  July  6, 1993 
Parties:  Mem^rs  of  the  International 
Air  Transport  Association 
Subject:  COMP  Reso/C  0554  dated 
May  21, 1993,  Composite  Cargo 
Resos  r-1  to  r-11 

Proposed  Effective  Date:  October  1, 
1993 

Docket  Number:  49019 
Date  filed:  July  8, 1993 
Parties:  Members  of  the  International 
Air  Transport  Association 
Subject:  TC2  Mail  Vote  640  -  Within 
Afirica  fares  Amendment  to  Mail 


Vote 

Proposed  Effective  Dote:  July  15, 1993 

Docket  Number:  49020 
Date  filed:  July  8, 1993 
Parties:  Meml^rs  of  the  International 
Air  Transport  Association 
Subject:  TCl  Telex  Mail  Vote  637  - 
TCl  Cargo  Rates,  (except  to/from 
US/USTL  Amendment  to  Mail  Vote  ' 
Proposed  Effective  Date:  October  1, 

1993 

Docket  Number:  49021 
Date  filed:  July  8, 1993 
Parties:  Mem^rs  of  the  International 
Air  Transport  Association 
Subject:  TCl  Telex  Mail  Vote  638  - 
US/UST  Cargo  Rates,  R-1-  551  r-2- 
590,  Amendment  to  Mail  Vote 
Proposed  Effective  Date:  October  1, 

1993 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

|FR  Doc.  93-17537  Filed  7-22-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Surwhirw  Act"  (Pub. 

L.  94-409)  5  U.S.C.  552b(e)(3). 

FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 
Pursuant  to  the  provisions  of  the 
“Ciovemnient  in  the  Sunshine  Act”  (5 
U.S.C.  S52b).  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  July  20, 1993, 
the  Board  of  Ehrectors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation’s 
corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  seconded  by  Director 
Jonathan  L  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days’  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  “Government  in  the 
Sunshine  Act”  (5  U.S.C.  552b(c)(2), 
(c)(4),  (c)(6),  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
55Q-17th  Street,  N.W.,  Washington,  DC. 

Dated;  July  20, 1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

IFR  Doc.  93-17675  Filed  7-21-93;  4:37  pm] 
BiUJNO  COOK  tri4-4-M 

FEDERAL  ELECDON  COMMiSSfON 
DATE  AND  TIME:  Tuesday,  July  27, 1993 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 


Compliance  matters  pursuant  to  2  U.S.C. 
S437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  S  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  July  29,  at 
10:00  a.m. 

PLACE:  999  E  Street,  N.W,  Washington, 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  be  Open  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1993-09:  Mr.  Eric  E. 

Doster  on  behalf  of  the  Michigan 
Republican  State  Committee. 

Convention  Regulations:  Notice  of  Proposed 
Rulemaking. 

Ethics:  Draft  Directive— Con6dential  and 
Public  Financial  Disclosure  Reports. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  93-17597  Filed  7-20-93;  3:34  pm] 
BHXINO  CODE  8718-01-41 

FEDERAL  HOUSING  FINANCE  BOARD 
TIME  AND  DATE:  9  a.m.,  Wednesday,  July 
28, 1993. 

PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDEREO: 

PORTIONS  OPEN  TO  THE  PUBLIC:  The  Board 
will  consider  the  following: 

1.  FHLBank  System  Reports 

A.  Monthly  Financial  Report 

B.  Monthly  Membership  Report 

Q  Second  Quarter  1993  QP  Report 
D.  Quarterly  Office  of  Finance  Report 

2.  Office  of  Finance  Debt  Issuance  Authority 

3.  Final  Membership  Regulation 

4.  Resolution  that  the  Interim  Final  Rule  on 

Advances  Supersedes  all  Terms  and 
Conditions  Contained  in  Previous 
Finance  Board  Resolutions  Authorizing 
FHLBank  Nonmember  Mortgagee 
Advances  Programs 

5.  Resolution  Permitting  the  FHLBank  of 

Cincinnati  to  Lend  to  the  Tennessee 
State  Housing  Finance  Agency  as  a 
Nonmember  Mortgagee 

6.  Standby  Letter  of  Credit  Policy  Revision 


7.  Rescission  of  Resolution  91-590.2 

Temporary  Requirement  for  Finance 
Board  Approval  of  Term  Property  and 
Employment  Contracts 

8.  System  2000:  Ujidate  on  Actions  Taken  by 

FHLBank  Boards  Regarding  the  Finance 
Board’s  Endorsed  ’’System  2000’’ 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Thee 

Board  will  consider  the  following: 

1.  Approval  of  the  June  Board  Minutes  , 

2. 1993  Examination  Progress  Report 

A.  Quarterly  reporting  cycle  and  Finance 
Board  approval  of  changes  to  the  1993 
Strategic  Plan. 

B.  Brieftng  on  the  development  of  an 
Examination  Manual  for  the  System. 

3.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)(2),  (8), 
and  (9)(B)  of  title  5  of  the  United  States 
Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 

Philip  L.  Conover, 

Managing  Director. 

IFR  Doc.  93-17593  Filed  7-20-93;  2:11  pm] 

MLLINQ  CODE  «7aS-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
July  28, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  2l8t  Streets, 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  20, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-0000  Filed  00-00-93;  8:45  am] 
BIUJNQ  CODE  S>1»-01-F 
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NATIOHAL  CREDIT  UNION  AOIHNISTRATION 
TME  AND  DATE:  9:30  a.m.,  Hiuraday.  July 
29. 1993. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street.  NW.,  Washington,  DC 
20456. 

STATUE:  Ckiaed. 

MATTERS  TO  BE  CONSOBtED: 

1.  Afqwtnral  of  Minutes  of  Pravknu  Closed 
Meeti^. 


2.  Administrative  Actions  under  Sectfam 
206  of  the  Federal  Qrecht  Union  Act.  Closed 
pursuant  to  exemptions  (8)  and  (SXAKii). 

3.  Requests  by  Credit  Unions  tor  NCUSIF 
Share  Insurance.  Closed  pursuant  to 
exemption  (8). 

4.  Administrative  Action  under  Part  709  of 
NCUA's  Rules  and  Regulatimis.  Closed 
pursuant  to  exemptkms  (6)  and  (8). 


S.  NCUA's  Budget  FY  94  and  FY  95.  Closed 
pursuant  to  exemptions  (2)  and  (9KB). 

FOR  MORE  MFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 

Telephone  (202)  682-9600. 

BodgpBahar, 

Semtary  of  the  Board. 

(FR  Doc.  93-17702  Filed  7-21-93;  2:12  pml 
aiujNa  CODE  Tsas-et-M 


Friday 

July  23,  1993 


Part  II 

Department  of 
Education 


Federai  Interagency  Coordinating  Council 
for  Children  With  Disabilities;  Meeting 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Meeting  of  the  Federal  Interagency 
Coordinating  Council  for  Children  With 
Disabilities 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Federal 
Interagency  Coordinating  Council  for 
Children  with  Disabilities  and  the 
proposed  agenda  for  that  meeting.  This 
notice  also  describes  the  purpose  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  685(c)  of  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1991  (20  U.S.C. 
1484a(c)).  This  document  is  intended  to 
notify  the  general  public. 

DATE,  TIME  AND  LOCATION:  Tuesday, 
August  3, 1993,  from  1:30  p.m.  to  4:15 
p.m.,  in  the  Ballroom  of  the  Hyatt 
Regency-Crystal  City,  2799  Jefferson- 
Davis  Highway,  Arlington,  Virginia 
22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer,  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW., 
room  4613,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone;  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FIOC)  was  established  by 
section  68S(a)  of  the  Individuals  with 


Disabilities  Education  Act  Amendments 
of  1991  (20  U.S.C.  1484a)  to:  (1) 
Minimize  duplication  across  Federal, 
State  and  local  agencies  of  programs  and 
activities  relating  to  early  interventian 
services  for  infants  and  toddlers  with 
disabilities  and  their  families  and 
preschool  services  for  children  with 
disabilities;  (2)  ensure  effective 
coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  idmitify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Fewral 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modihcations  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services. 

This  meeting  of  the  FICC  will  be 
convened  as  part  of  the  “Partnerships 
for  Progress*'  national  confmmioe.  The 
"Partnerships  for  Progress’*  conference 
brings  together  parents,  as  well  as 
administrators  and  providers  who  are 
responsible  for  implementing  cross¬ 
agency  programs  serving  infmts. 


toddlers  and  preschoolers  with 
disabilities. 

At  this  meeting  the  FICC  plans  to:  (1) 
Discuss  the  congressional  intent 
underlying  the  purpose  and  functions  of 
the  Council;  and  (2)  hear  major 
reauthorization  concerns  regarding  the 
upcoming  reauthorization  of  and 
possible  amendments  to  the  Individuals 
with  Disabilities  Education  Act  from  the 
conference  participants. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print, 
interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  400 
Maryland  Avenue  SW.,  room  4613, 
Switzer  Building,  Washington,  DC 
20202-2644,  from  the  hours  of  9  a.m.  to 
5  p.m.,  weekdays,  except  Federal 
holidays. 

Dated:  July  19, 1993. 

Judith  E.  Heumann, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 

(FR  Doc,  93-17511  Filed  7-22-93;  8:45  am) 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  630  and  890 
RIN  3206-AF  51 

Family  and  Medical  Leave 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  on  family  and  medical  leave 
to  implement  Title  II  of  the  Family  and 
Medical  Leave  Act  of  1993  (Pub.  L.  103- 
3,  February  5, 1993).  Public  Law  103- 
3  will  become  effective  on  August  5, 
1993.  The  interim  regulations  provide 
certain  Federal  employees  a  total  of  12 
administrative  workweeks  of  impaid 
leave  during  any  12-month  period  for: 

(a)  The  birth  of  a  son  or  daughter  and 
care  of  the  newborn;  (b)  the  placement 
of  a  child  with  the  employee  for 
adoption  or  foster  care;  (c)  the  care  of 
the  employee’s  spouse,  son,  daughter,  or 
parent  with  a  serious  health  condition; 
or  (d)  a  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position.  The 
employee  may  continue  health  benefits 
while  he  or  she  is  on  leave  and  is 
entitled  to  be  returned  to  the  same 
position  or  to  an  equivalent  position 
with  equivalent  benefits,  pay,  status, 
and  other  terms  and  conditions  of 
employment. 

DATES:  Interim  regulations  are  effective 
on  August  5, 1993.  Comments  must  be 
received  on  or  before  October  21, 1993. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Barbara  L.  Fiss,  Assistant 
Director  for  Compensation  Policy,  U.S. 
OfHce  of  Personnel  Management,  room 
6H31, 1900  E  Street  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  the  Family  and 
Medical  Leave  Act  of  1993,  contact  Jo 
Ann  Perrini,  (202)  606-1413.  For 
information  on  the  Federal  Employees 
Health  Benefits  Program,  contact  Abby 
L.  Block,  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  The 
Family  and  Medical  Leave  Act  of  1993 
(also  called  ‘‘FMLA"  or  "the  Act”), 
Public  Law  103-3,  was  enacted  on 
February  5, 1993,  and  will  become 
effective  on  August  5, 1993.  Title  11  of 
the  Act  provides  certain  Federal 
employees  with  entitlement  to  a  total  of 
12  administrative  workweeks  of  unpaid 
leave  during  any  12-month  period  for 
certain  family  and  medical  needs.  The 


purpose  of  these  regulations  is  to 
implement  the  requirements  set  forth  in 
sections  6381  through  6387  of  title  5, 
United  States  Code,  as  added  by  Title  II 
of  the  FMLA. 

Title  I  of  the  FMLA  covers  non- 
Federal  employees  and  certain  Federal 
employees  not  covered  by  Title  II.  The 
Secretary  of  Labor  has  issued  interim 
regulations  implementing  Title  I  of  the 
FMLA  at  29  CFR  part  825  (58  FR  31794, 
June  4, 1993).  Title  II  of  the  FMLA 
covers  most  Federal  employees  covered 
by  the  annual  and  sick  leave  system 
established  under  chapter  63  of  title  5, 
United  States  Code,  plus  certain 
employees  covered  by  different  Federal 
leave  systems.  OPM’s  regulations  set 
forth  below  implement  Title  II  of  the 
Act  and  are,  to  the  extent  appropriate, 
consistent  with  the  interim  regulations 
issued  by  the  Department  of  Labor 
(DOL).  Title  III  of  the  FMLA  establishes 
a  Commission  on  Leave.  Title  IV 
contains  miscellaneous  provisions, 
including  rules  governing  the  eBect  of 
the  Act  on  more  generous  leave  policies, 
other  laws,  and  existing  employment 
benefits.  Title  V  provides  entitlement  to 
family  and  medical  leave  for  certain 
employees  of  the  United  States  Senate 
and  the  U.S..House  of  Representatives. 

Background 

The  House  Committee  Report  for  Title 
1  and  Title  II  of  the  Family  and  Medical 
Leave  Act  of  1993  (Rept.  103-8, 103d 
Cong.,  1st  Sess.,  Parts  1  and  2,  February 
2, 1993)  (hereinafter  referred  to  as  the 
"congressional  report”  or  "legislative 
history”)  provides  additional 
information  on  the  intent  of  Congress  in 
enacting  the  FMLA.  The  FMLA  is 
intended  to  allow  employees  to  balance 
their  work  and  family  life  by  taking 
reasonable  amounts  of  leave  for  medical 
reasons,  for  the  birth  or  adoption/foster 
care  of  a  child,  and  for  the  care  of  a 
child,  spouse,  or  parent  who  has  a 
serious  health  condition.  The  Act  is 
intended  to  balance  the  demands  of  the 
workplace  with  the  needs  of  families,  to 
promote  the  stability  and  economic 
security  of  families,  and  to  promote  the 
national  interest  in  preserving  family 
integrity.  Congress  intended  that  the  Act 
accomplish  these  purposes  in  a  manner 
that  accommodates  the  legitimate 
interests  of  employers,  and  in  a  manner 
that  minimizes  the  potential  for 
employment  discrimination  on  the  basis 
of  sex,  while  promoting  equal 
employment  opportunity  for  men  and 
women.  As  stated  in  DOL’s  interim 
regulations  implementing  Title  I  of  the 
Act,  accommodating  employee  leave 
needs  will  work  best  and  produce  the 
greatest  payback  in  the  long  term  when 
done  in  a  spirit  of  cooperation. 


openness,  and  in  recognition  of  the  fact 
that  both  the  employer  and  employee 
will  benefit.  By  treating  employees 
fairly  and  equitably,  with  concern  and 
understanding  of  the  stressful  situations 
they  face,  and  with  a  minimum  of 
unnecessary  requirements,  employers 
will  find  employees  to  be  more  loyal, 
dedicated,  and  productive,  and  a  greater 
asset  to  their  organization. 

The  congressional  report  (Part  2) 
states  that  the  law  should  not  create  a 
burden  for  the  Federal  Government  as 
an  employer,  but  will  result  in 
significant  benefits  to  the  Government 
through  enhanced  worker  morale, 
productivity,  and  retention  of  quality 
employees.  Congress  recognizes  that 
many  Federal  agencies  already  provide 
employees  needed  time  off  for  medical 
problems  or  family  needs.  The  Act 
simply  establishes  a  clear  Federal  policy 
and  ensures  that  all  employees  are 
treated  fairly  and  equitably.  In  addition, 
in  light  of  the  intent  of  this  legislation 
to  assist  employees,  the  committee  sees 
no  inconsistency  in  OPM  issuing 
regulations  different  from  those  issued 
by  the  Secretary  of  Labor  "where  the 
effect  of  OPM’s  regulations  is  to  better 
enable  Federal  employees  to  benefit 
from  the  leave  provided  by  this 
legislation.” 

Employees  Covered 

Sections  6381  through  6387  of  title  5. 
United  States  Code,  provide  entitlement 
to  unpaid  family  and  medical  leave  to 
any  individual  who  (1)  meets  the 
definition  of  "employee”  in  section 
6301(2)  of  title  5,  United  States  Code;  (2) 
is  employed  as  a  physician,  dentist,  or 
nurse  in  the  Veterans  Health 
Administration  of  the  Department  of 
Veterans  Affairs  appoint^  under 
section  7401(1)  of  title  38,  United  States 
Code;  (3)  is  a  "teacher”  or  an  individual 
holding  a  "teaching  position,”  as 
defined  in  section  901  of  title  20,  United 
States  Code;  or  (4)  is  an  employee 
identified  in  section  2105(c)  of  title  5, 
United  States  Code,  who  is  paid  from 
nonappropriated  funds;  and  (5)  has 
completed  12  months  of  service  as  an 
employee,  as  defined  in  (1),  (2),  (3),  or 
(4)  above.  Section  6381(1)(A)  of  title  5, 
United  States  Code,  specifically 
excludes  temporary  or  intermittent 
employees  and  individuals  employed  by 
the  government  of  the  District  of 
Columbia. 

The  interim  regulations  set  forth 
below  under  5  CFR  part  630,  subpart  L, 
are  applicable  only  to  those  individuals 
who  meet  the  definition  of  "employee” 
in  5  U.S.C.  6301(2),  excluding 
temporary  or  intermittent  employees 
and  individuals  employed  by  the 
government  of  the  District  of  Columbia. 
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Service  that  is  not  creditable  for  meeting 
the  12  months  of  service  requirement 
under  section  6381(1)(B)  of  title  5. 

United  States  Code,  includes  service 
under  a  temporary  appointment  or  as  an 
intermittent  employee,  service  as  an 
employee  of  the  government  of  the 
ENstrict  of  Columbia,  and  military 
service  (other  than  military  duty 
performed  while  in  a  civilian  position). 
In  addition,  service  in  a  position 
covered  by  Title  I  or  Title  V  of  the 
FMLA  is  not  creditable  for  meeting  the 
12  months  of  service  requirement.  Up  to 
6  months  of  leave  without  pay  is 
creditable  for  meeting  the  12  months  of 
service  requirement. 

Sections  6381  through  6387  of  title  5, 
United  States  Code,  also  cover 
physicians,  dentists,  and  nurses  in  the 
Veterans  Health  Administration  of  the 
Department  of  Veterans  Affairs 
appointed  under  section  7401(1)  of  title 
38,  United  States  Code;  "teachers’*  or 
individuals  holding  "teaching 
positions,"  as  defined  in  section  901  of 
title  20,  United  States  Code;  and 
employees  identified  in  section  2105(c) 
of  title  5,  United  States  Code,  who  are 
paid  fi-om  nonappropriated  funds. 
However,  OPM  does  not  have 
responsibility  for  administration  of'the 
leave  systems  for  these  Federal 
employees.  Therefore,  under  the 
authority  of  section  1104(a)(2)  of  title  5, 
United  States  Code,  OPM  has  delegated 
responsibility  for  issuing  regulations  to 
implement  section  6381  through  6387  of 
title  5,  United  States  Code,  to  (1)  the 
Secretary  of  Veterans  Affairs  for 
physicians,  dentists,  and  nurses  in  the 
Veterans  Health  Administration 
appointed  under  section  7401(1)  of  title 
38,  United  States  Code;  (2)  the  Secretary 
of  Defense  for  "teachers"  or  individuals 
holding  "teaching  position,"  as  defined 
in  section  901  of  title  20,  United  States 
Code,  and  certain  employees  identified 
in  section  2105(c)  of  title  5,  United 
States  Code,  who  are  paid  from 
nonappropriated  funds;  and  (3)  the 
Secretary  of  Timisportation  for 
employees  in  the  U.S.  Coast  Guard 
identified  in  section  2105(c)  of  title  5, 
United  States  Code,  who  are  paid  from 
nonappropriated  funds.  The  regulations 
prescribed  by  the  Secretary  of  Veterans 
Affairs,  the  Secretary  of  Defense,  and 
the  Secretary  of  Transportation  must,  to 
the  extent  appropriate,  be  consistent 
with  the  regulations  issued  by  OPM 
implementing  Title  n  of  the  FMLA  at  5 
CFR  part  630,  subpart  L,  and  the 
regulations  issued  by  the  Secretary  of 
Labor  implementing  Title  I  of  the  FMLA 
at  29  CFR  part  825. 


Effsctive  Date 

The  Family  and  Medical  Leave  Act  of 
1993  will  become  effective  on  August  5. 
1993.  An  employee  on  leave  for  one  of 
the  purposes  defined  in  the  Act  when 
the  Act  becomes  effective  is  entitled  to 
invoke  his  or  her  entitlement  to  12 
administrative  workweeks  of  family  and 
medical  leave  beginning  on  or  after 
August  5, 1993.  No  leave  taken  prior  to 
August  5, 1993,  may  be  coimted  against 
this  entitlement.  If  an  employee  is  on 
leave  on  August  5. 1993,  as  a  result  of 
a  birth  or  placement  for  adoption  or 
foster  care  that  occurred  prior  to  August 
5, 1993,  the  12-month  period  begins  on 
the  date  of  the  birth  or  placement,  and 
the  entitlement  to  12  workweeks  of 
leave  begins  on  or  after  August  5, 1993. 
For  example,  if  the  birth  or  placement 
occurred  on  May  23, 1993,  the  12-month 
period  begins  on  that  date  and  expires 
12  months  later  on  May  22, 1994,  and 
the  employee’s  entitlement  to  12 
administrative  workweeks  of  leave 
begins  on  or  after  August  5, 1993.  'This 
may  entitle  an  employee  who  has 
already  taken  leave  prior  to  August  5. 
1993,  for  a  birth  or  placement  to 
additional  leave.  However,  this 
circumstance  will  exist  only  in  the 
initial  implementation  and  transition 
period. 

Entitlement  to  Leave 

Under  5  U.S.C  6382(a)(1),  an 
employee  is  entitled  to  a  total  of  12 
administrative  workweeks  of  unpaid 
leave  during  any  12  month  period  for 
one  or  more  of  the  following  reasons: 

(1)  The  birth  of  a  son  or  daughter  of 
the  employee  and  the  care  of  such  son 
or  daughter; 

(2)  The  placement  of  a  son  or 
daughter  with  the  employee  for 
adoption  or  foster  care; 

(3)  The  care  of  a  spouse,  son, 
daughter,  or  parent  of  the  employee,  if 
such  spouse,  son.  daughter,  or  parent 
has  a  serious  health  condition;  or 

(4)  A  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position.  Under 
5  U.S.C.  6382,  a  father  and  a  mother  are 
each  entitled  to  12  administrative 
workweeks  of  unpaid  leave  for  a  birth, 
adoption,  or  foster  care  or  for  the  care 
of  a  son  or  daughter  with  a  serious 
health  condition. 

An  employee  must  invoke  his  or  her 
entitlement  to  leave  under  the  FMLA. 

An  agency  may  not  require  an  employee 
to  invoke  entitlement  to  leave  imder  the 
FMLA.  An  employee  who  meets  the 
criteria  for  leave  and  has  complied  with 
the  requirements  and  obligations  under 
the  FMLA  may  not  be  denied  family  and 


medical  leave.  An  agency  must  confirm 
that  an  employee  is  invoking  his  or  her 
entitlement  to  FMLA  leave  l^fore  the 
agency  may  subtract  any  hours  of  leave 
from  the  employee’s  entitlement  to  12 
administrative  workweeks  of  leave.  ’This 
requirement  is  intended  to  foster 
communication  between  employees  and 
supervisors.  To  clarify  and  protect  the 
rights  of  both  agencies  and  employees, 
supervisors  may  wish  to  ascertain  in 
advance  whether  any  unpaid  leave  is 
being  requested  under  the  FMLA. 

An  employee  may  elect  to  substitute 
paid  time  off — i.e.,  annual  leave,  sick 
leave,  compensatory  time  off,  or  credit 
hours  tinder  a  flexible  work  schedule — 
for  leave  without  pay  under  the  FMLA. 
consistent  with  applicable  laws  and 
regulations.  An  agency  may  not  deny  an 
employee’s  right  to  substitute  paid  time 
off,  or  require  an  employee  to  substitute 
paid  time  off,  for  leave  without  pay 
under  the  FMLA.  In  addition,  an 
employee  may  not  retroactively 
substitute  paid  time  off  for  leave 
without  pay  under  the  FMLA. 

Leave  without  pay  under  the  FMLA  is 
in  addition  to  annual  leave,  sick  leave, 
advanced  annual  or  sick  leave,  other 
leave  without  pay,  leave  made  available 
to  an  employee  under  the  voluntary 
leave  transfer  and  leave  bank  programs, 
and  compensatory  time  off  or  credit 
hours  available  to  an  employee. 
However,  an  employee  must  obtain 
approval  and/or  meet  statutory 
requirements  to  take  additional  leave  or 
other  periods  of  paid  time  off. 

Serious  Health  Condition 

'The  FMLA  defines  a  "serious  health 
condition”  as  “an  illness,  injury, 
impairment,  or  physical  or  mental 
condition  that  involves  (A)  inpatient 
care  in  a  hospital,  hospice  or  residential 
medical  care  facility;  or  (B)  continuing 
treatment  by  a  health  care  provider.” 

The  congressional  report  (parts  1  and 
2)  explains  that  the  term  “serious  health 
condition"  is  intended  to  cover  various 
types  of  physical  and  mental  conditions 
or  illnesses  that  require  an  employee  to 
be  absent  from  work  on  a  recurring  basis 
or  for  more  than  a  few  days.  Likewise, 
with  respect  to  a  spouse,  child,  or 
parent,  the  term  "serious  health 
condition"  is  intended  to  cover 
conditions  or  illnesses  that  make  the 
spouse,  child,  or  parent  unable  to 
participate  in  school  or  in  his  or  her 
regular  daily  activities.  Further,  the  term 
"serious  health  condition"  is  not 
intended  to  cover  short-term  conditions 
for  which  treatment  and  recovery  are 
very  brief.  It  is  expected  that  such 
conditions  will  fall  within  the  scope  of 
an  agency’s  normal  sick  leave  policy. 
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Examples  of  serious  health  conditions 
dted  in  the  legislative  history  include, 
but  are  not  limited  to,  heart  attacks, 
heart  conditions  reqviiring  heart  bypass 
or  valve  operations,  most  cancers,  ^ck 
conditions  requiring  extensive  therapy 
or  srirgical  procedures,  strokes,  severe 
respiratory  conditions,  spinal  injiuies, 
appendicitis,  pnerimonia,  emphysema, 
severe  arthritis,  severe  nervous 
disorders,  injuries  caused  by  serious 
accidents  on  or  off  the  job.  ongoing 
premancy,  miscarriages,  complications 
or  illnesses  related  to  pregnancy  (such 
as  severe  morning  sickness),  the  need 
for  prenatal  care,  childbirth,  and 
recovery  from  childbirth.  All  of  these 
conditions  meet  the  general  test  that 
either  the  underlying  health  condition 
or  the  treatment  for  it  requires  absences 
on  a  recurring  basis  or  for  more  than  a 
few  days  for  treatment  or  recovery.  They 
also  involve  either  inpatient  care  or 
continuing  treatment  and/or  supervision 
by  a  health  care  provider,  and 
fim^ently  involve  both. 

lue  regulations  require  that  to  be 
considered  a  “serious  health  condition," 
the  condition  must  require  an  absence 
from  work,  school,  or  other  regular  daily 
activities  of  more  than  3  calendar  days. 

In  addition,  a  "serious  health 
condition”  must  require  continuing 
treatment  by,  or  imder  the  supervision 
of,  a  health  care  provider.  This 
provision  is  similar  to  a  statutory 
provision  imder  the  Federal  Employees’ 
Compensation  Act  (FECA),  which 
generally  provides  for  a  3-day  waiting 
period  before  compensation  is  paid  to 
an  employee  for  a  temporary  disability 
after  a  period  of  "continuation  of  pay." 
(See  5  U.S.C.  8117.) 

The  FMLA  also  contemplates  that 
employees  would  be  entitled  to  leave  in 
some  cases  because  of  doctor  visits  or 
therapy — i.e.,  that  the  absence  requiring 
leave  need  not  be  due  to  a  condition 
that  is  incapacitating  at  that  point  in 
time.  The  legislative  history  explains 
that  absences  to  receive  treatment  for 
early  stage  cancer,  to  receive  physical 
therapy  after  a  hospital  stay  or  because 
of  severe  arthritis,  or  foinprenatal  care 
are  covered  by  the  Act.  Therefore,  the 
regulations  provide  that  a  "serious 
health  condition"  includes  treatment  for 
a  serious  chronic  health  condition  that, 
if  left  untreated,  would  likely  result  in 
an  absence  bom  work,  school,  or  regular 
daily  activities  of  more  than  3  calendar 
days. 

For  any  condition  other  than  one  that 
requires  inpatient  care,  the  regulations 
provide  that  the  employee  or  the 
employee’s  spouse,  son,  daughter,  or 
parent  must  ^  receiving  continuing 
treatment  by  a  health  care  provider. 
Continuing  treatment  means  that  the 


patient  must  be  treated:  (1)  Two  or  more 
times  by  the  health  care  provider  or  by 
another  health  care  provider  under  the 
orders  of,  or  on  referral  by,  the  primary 
health  care  provider,  or  (2)  on  at  least 
one  occasion  which  results  in  a  regimen 
of  continuing  treatment  under  the 
supervision  of  a  health  care  provider — 
-e.g.,  a  course  of  medication  or  therapy — 
to  resolve  the  health  condition.  The 
regulations  encompass  medical 
conditions  where  the  patient  is  under 
the  continuing  supervision  of  the  health 
care  provider,  but  may  not  be  receiving 
active  treatment,  such  as  individuals 
suffering  frum  Alzheimer’s  disease  or 
late-stage  cancer  or  who  have  suffered  a 
severe  stroke.  In  addition,  leave  may  be 
taken  to  care  for  a  spouse  or  parent  of 
any  age  who  is  unable  to  care  for  his  or 
her  own  basic  hygienic  or  nutritional 
needs  or  safety — e.g.,  a  spouse  or  parent 
whose  daily  living  activities  are 
impaired  by  Alzheimer’s  disease,  stroke, 
clinical  depression,  recovery  from  major 
surgery,  the  final  stages  of  a  terminal 
illness,  or  other  similar  conditions. 

Conditions  or  medical  procedures  that 
would  not  normally  be  covered  by  the 
Act  include  minor  illnesses  that  last 
only  a  few  days  and  surgical  procedures 
that  typically  do  not  involve 
hospitalization  and  require  only  a  brief 
recovery  period.  Complications  arising 
out  of  such  procedures  that  develop  into 
serious  health  conditions  are  covered. 
Voluntary  or  cosmetic  treatments  (such 
as  most  treatments  for  orthodontia  or 
acne)  that  are  not  medically  necessary 
would  not  be  covered,  unless  overnight 
inpatient  hospital  care  is  reouired. 
Restorative  dental  surgery  after  an 
accident  or  removal  of  cancerous 
growths  would  be  included  if  the  other 
conditions  of  the  regulations  are  met — 
e.g.,  the  condition  requires  an  absence 
of  more  than  3  days.  Treatments  for 
allergies  and  stress  may  be  included  if 
the  conditions  of  the  regulations  are 
met.  Routine  physical  examinations  are 
excluded. 

Treatment  of  substance  abuse  may 
also  be  included,  such  as  when  a  stay 
in  an  inpatient  treatment  facility  is 
required.  On  the  other  hand,  absence 
bemuse  of  the  employee’s  use  of  the 
substance,  without  treatment,  does  not 
qualify  for  leave  under  the  FMLA.  Also, 
note  that  inclusion  of  substance  abuse 
as  a  "serious  health  condition"  does  not 
prevent  an  agency  frum  taking 
disciplinary  action  against  an  employee 
who  is  unable  to  perform  the  essential 
functions  of  the  employee’s  position, 
provided  the  agency  complies  with  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
701)  and  the  agency  does  not  take  action 
against  the  employee  because  the 
employee  has  exercised  his  or  her  right 


to  take  leave  under  the  FMLA  for 
treatment  of  that  condition. 

Health  Care  Provider 

The  congressional  report  (Part  1) 
states  that  "we  have  had  *  *  *  a  well- 
established  principle  of  religious 
tolerance  for  those  who  seek  and  obtain 
treatment  for  a  serious  medical 
condition  through  prayer  alone." 

Further,  the  congressional  report  (Part  2) 
states  that  "in  some  circumstances,  a 
medical  doctor  will  be  the  most 
ex])ensive  alternative  among  other 
qualified  health  care  providers.  It  is, 
therefore,  in  the  interest  of  both  Federal 
employees  and  the  taxpayers  for  the 
Director  of  OPM  to  exercise  the 
discretionary  authority  granted  by  the 
legislation  to  designate  other 
appropriate  health  care  providers." 
Further,  the  congressional  report  notes 
that,  "if  administered  too  narrowly,  the 
requirement  that  an  employee  or  family 
member  be  receiving  continuing 
treatment  from  a  health  care  provider  in 
order  for  the  employee  to  qualify  for 
medical  leave  or  leave  to  care  for  a 
family  member  with  a  serious  health 
condition  could  have  the  effect  of 
denying  any  leave  to  practicing 
Christian  Scientists  on  the  basis  of  their 
religious  beliefs.  Tbe  committee, 
therefore,  strongly  urges  that,  for  the 
purposes  of  this  legislation,  the  Director 
designate  Christian  Science 
practitioners  as  health  care  providers  in 
appropriate  circumstances.” 

Qmsistent  with  the  Act  and  the  intent 
of  the  legislative  history,  the  regulations 
include  a  broad  definition  of  “health 
care  provider"  to  include  a  Doctor  of 
Medicine,  a  Doctor  of  Osteopathy,  or  a 
physician  serving  on  active  duty  in  the 
uniformed  services;  a  health  care 
practitioner  certified  by  a  national 
organization  and  licensed  by  the  State; 
or  a  Christian  Science  practitioner  listed 
with  the  First  Church  of  Christ, 

Scientist,  in  Boston,  Massachusetts. 

Unable  to  Perform  Functions  of  the 
Position 

The  regulations  provide  that  an 
employee  is  entitled  to  leave  under  the 
FMLA  if  he  or  she  has  a  serious  health 
condition  that  prevents  the  employee 
from  performing  the  essential  Actions 
of  his  or  her  position.  The  legislative 
history  states  that  it  is  not  necessary  that 
an  employee  literally  be  so  physically  or 
mentally  incapacitated  that  he  or  she  is 
unable  to  work  in  order  to  meet  the 
requirement  of  being  unable  to  perform 
the  functions  of  his  or  her  position.  An 
employee  who  must  be  away  from  work 
to  receive  medical  treatment  or  for 
continuing  medical  supervision  meets 
this  requirement.  For  example,  an 
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employee  undergoing  kidney  dialysis 
must  he  away  from  work  to  receive 
dialysis  treatment,  an  arthritic  employee 
may  need  periodic  physical  therapy,  a 
cancer  patient  may  require 
chemotherapy  treatments,  an  individual 
who  has  suffered  a  serious  accident  may 
require  periodic  physical  therapy  imder 
m^ical  supervision,  and  an  employee 
recovering  from  major  heart  surgery  may 
be  required  to  report  periodically  to  a 
physician  for  examination  or 
monitoring. 

Intermittent  Leave  or  Leave  on  a 
Reduced  Leave  Schedule 

An  employee  must  obtain  approval 
from  his  or  W  employing  agency  to 
take  leave  on  an  intermittent  basis  or 
imder  a  reduced  leave  schedule  for  the 
birth  of  a  child  or  for  placement  for 
adoption  or  foster  care.  An  employee 
may  choose  to  take  leave  on  an 
intermittent  basis  or  under  a  reduced 
leave  schedule  when  medically 
necessary  to  care  for  his  or  her  spouse, 
son,  daughter,  or  parent  with  a  serious 
health  condition  or  for  the  employee’s 
own  serious  health  condition.  An 
employee’s  intermittent  leave  or 
reduc^  leave  schedule  necessary  to 
care  for  a  spouse,  son,  daughter,  or 
parent  includes  not  only  a  situation 
where  the  individual’s  health  condition 
itself  is  intermittent,  but  also  where  an 
employee  is  only  needed  intermittently 
because  care  is  also  provided  by  a  third 
party.  The  employee  must  consult  with 
the  agency  and  make  a  reasonable  effort 
to  schedule  treatment  so  as  not  to 
disrupt  unduly  the  operations  of  the 
agency,  subject  to  the  approval  of  the 
health  care  provider.  In  addition,  the 
agency  may  place  the  employee 
temporarily  in  an  available  alternative 
position  for  which  the  employee  is 
qualified,  which  has  equivalent  pay  and 
benefits,  and  which  can  better 
accommodate  recurring  periods  of  leave. 

0PM  encourages  the  agency  and  the 
employee  to  work  together  in 
developing  a  schedule  for  treatment  that 
meets  both  the  employee’s  family  or 
medical  needs  and  the  agency’s  need  to 
manage  work.  The  anticipated  duration 
of  the  intermittent  leave  or  leave  under 
a  reduced  leave  schedule  must  be 
clearly  understood  by  both  the 
employee  and  the  agency.  The  employee 
must  be  informed  of  any  major  changes 
in  duties  and  responsibilities  that  may 
result  from  reassignment  to  an 
alternative  position.  The  congressional 
report  (Part  1)  states  that  the  committee 
anticipates  that  a  reduced  leave 
schedule  will  often  be  perceived  as 
desirable  by  employers  who  would 
prefer  to  retain  a  trained  and 
experienced  employee  part-time  for  the 


weeks  the  employee  is  on  leave  rather 
than  hire  a  full-time  temporary 
replacement. 

Notice  of  Leave 

When  the  need  for  leave  is 
foreseeable,  an  employee  must  provide 
notice  to  the  agency  of  his  or  her  intent 
to  take  leave  not  less  than  30  days 
before  the  date  leave  is  to  commence.  If 
a  birth,  placement  for  adoption  or  foster 
care,  or  medical  treatment  must  begin 
within  less  than  30  days,  the  employee 
must  provide  such  notice  as  is 
practicable.  The  congressional  report 
(Part  2)  states  that  the  committee 
recognizes  there  will  be  events  beyond 
the  control  of  the  employee  that  require 
an  employee  to  begin  family  or  medical 
leave  before  the  employee  is  able  to 
provide  the  full  30  days  notice.  The 
notice  requirement  is  intentionally 
qualified  (i.e.,  to  provide  such  notice  as 
is  practicable)  in  order  that  employees 
in  such  circumstances  are  not  denied 
leave.  In  such  circumstances,  the 
employee  remains  responsible, 
however,  for  providing  the  agency  as 
much  notice  as  is  practicable,  given  the 
individual  situation.  Employees  are 
encouraged  to  give  the  agency  as  much 
notice  as  is  possible  so  that  the  agency 
has  ample  opportunity  to  plan  the  work 
during  the  employee’s  absence. 

An  agency  may  wish  to  waive  the  30- 
day  notice  requirement  under  the  FMLA 
and  impose  its  own  usual  and 
customary  policy  for  notification  of 
leave.  However,  the  agency’s  policy  may 
not  be  more  stringent  than  the 
requirements  under  the  FMLA. 

An  employee’s  notice  of  his  or  her 
intention  to  take  leave  may  be  provided 
in  person,  in  writing,  or  by  telephone, 
FAJC,  telegraph,  or  other  electronic 
means.  Of  course,  in  emergency 
situations,  notice  from  an  employee’s 
spouse,  domestic  partner,  family 
member,  or  other  responsible  party 
would  suffice  until  the  employee  is  able 
to  contact  the  agency  to  provide 
additional  information. 

0PM  is  considering  revising  the  SF- 
71,  Application  for  Leave,  to  allow  its 
use  to  obtain  an  employee’s  notice  of  his 
or  her  intent  to  take  leave  under  the 
FMLA.  In  the  meantime,  agencies  may 
wish  to  use  the  current  SF-71  (or  the 
agency’s  equivalent  form)  and  add 
remarks  to  (1)  identify  the  leave  as 
“FMLA  leave"  for  either  family  leave 
(for  a  birth,  adoption  or  foster  care,  or 
the  care  of  a  spouse,  son,  daughter,  or 
parent  with  a  serious  health  condition) 
or  medical  leave  (for  the  employee’s 
serious  health  condition),  and  (2) 
document  the  beginning  and  ending 
dates  of  the  employee’s  “12  month 
period"  of  FMLA  leave  entitlement. 


OPM  invites  comments  on  agencies’ 
experience  in  using  a  written  form  to 
obtain  an  employee’s  notification  of  his 
or  her  intent  to  take  FMLA  leave. 

Medical  Certification 

Under  5  U.S.C.  6383,  an  agency  may 
require  that  leave  to  care  for  a  spouse, 
son,  daughter,  or  parent  of  the  employee 
or  for  the  employee’s  own  serious  health 
condition  be  supported  by  certification 
issued  by  the  health  care  provider  and 
provided  to  the  agency  in  a  timely 
manner.  The  medical  certification  must 
include  the  information  required  by  the 
interim  regulations. 

The  medical  certification  supporting 
the  need  for  leave  to  care  for  an 
employee’s  spouse,  son,  daughter,  or 
parent  must  include  a  statement  that  the 
employee  is  “needed  to  care  for"  the 
individual.  The  legislative  history 
makes  clear  that  this  provision  is  to  be 
broadly  construed  to  accommodate 
leave  to  provide  psychological  comfort, 
as  well  as  physical  care,  to  a  seriously 
ill  spouse,  child,  or  parent  or  to  arrange 
“third  party”  care  for  such  family 
member  (e.g.,  care  by  a  visiting  nurse  or 
in  a  nursing  home,  placement  in  a 
special  school,  etc.).  The  medical 
certification  must  include  a  statement 
that  the  patient  requires  assistance  for 
basic  medical,  hygiene,  nutritional, 
safety,  or  transportation  needs  or  that 
the  employee’s  presence  would  be 
beneficial  or  desirable  for  the  care  of  the 
individual.  The  employee  is  required  to 
indicate  on  the  form  the  care  he  or  she 
will  provide  and  an  estimate  of  the  time 
period  during  which  care  will  be 
provided. 

The  medical  certification  supporting 
the  need  for  leave  for  the  employee’s 
serious  health  condition  must  include  a 
statement  that  the  employee  is  unable  to 
perform  the  essential  functions  of  his  or 
her  position.  An  agency  may  provide  a 
statement  of  the  essential  functions  of 
the  employee’s  position  (such  as  a  copy 
of  the  employee’s  position  description 
and/or  performance  standards)  to  assist 
the  health  care  provider  in  making  this 
determination. 

The  Act  allows  the  agency  to  require 
medical  certification  from  a  second 
health  care  provider  if  the  agency 
doubts  the  validity  of  the  original 
medical  certification.  If  the  second 
opinion  differs  from  the  original 
certification,  the  agency  may  require 
certification  from  a  third  health  care 
provider.  The  employee  selects  the 
health  ceure  provider  to  provide  the 
original  medical  certification,  the 
agency  selects  the  second  health  care 
provider,  and  the  agency  and  the 
employee  must  agree  jointly  on  the 
health  care  provider  that  will  provide 
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the  third  opinion.  The  third  opinion  is 
hud  and  binding  (m  the  emjdoyee  and 
the  agency.  OPM  strongiy  encourages 
the  agency  and  the  employee  to  attempt 
in  go^  faith  to  reach  agreement  on  the 
third  health  care  provider.  For  example, 
an  employee  who  refuses  to  agree  to  see 
a  particular  health  care  provtd^  in  the 
specialty  in  question  may  be  failing  to 
act  in  good  fdth.  On  the  other  hand,  an 
agency  that  reiuses  to  agree  to  any 
hedth  care  provider  on  a  list  of 
specialists  in  the  appropriate  field 
provided  by  the  mnployee  and  whom 
the  employee  has  not  previously 
consulted  may  be  failing  to  act  in  good 
faith. 

The  Department  of  Labor  has 
provided  a  medicd  certificatitm  form  in 
Appendix  B  to  its  regulations 
implementing  Title  1  of  the  FMLA  at  29 
CFR  part  825.  The  use  of  this  medical 
certification  form  is  optional.  OPM 
plans  to  transmit  a  copy  of  DOL’s 
medical  certification  form  to  the  ' 
agencies  for  their  review.  Agencies  may 
wish  to  use  DOL’s  medicd  certification 
form  or  develop  their  own  form  for 
obtaining  medicd  certification  from  a 
health  care  provider.  Agencies  must 
comply  with  any  recordkeeping 
requirements  of  the  Privacy  Act  if  they 
choose  to  develop  a  medical 
certification  form.  Agencies  also  are  to 
protect  an  employee’s  confidentiality  by 
ensuring  that  disdosure  of  the  medi^ 
certification  is  made  in  accordance  with 
the  disclosure  provisions  of  the  Privacy 
Act  at  5  U.S.C  552a{b).  OPM  invites 
comments  on  whether  it  is  necessary  for 
OPM  to  develop  a  medical  certification 
form.  If  necess^,  OPM  will  publish  the 
medical  certification  form  either  in  its 
find  regulations  implementing  Title  n 
of  the  FMLA  or  in  guidance  in  the 
Federd  Personnel  Manual  (FPM). 

The  regulations  allow  that  if  an 
employee  is  unable  to  provide  the 
requested  medical  certification  before 
leave  is  to  begin,  the  agency  must  grant 
leave  on  a  provisiond  basis  (i.e., 
’’provisional  leave”)  pending  find 
written  medicd  certification.  OI^’s 
regulations  providing  provisional  leave 
are  consistent  with  the  congressional 
report  (Part  2).  which  states.  “ITlhe 
committee  recognizes,  however,  that  an 
employee  may  not  be  able  to  provide 
certification  at  the  same  time  that  it  is 
necessary  to  begin  leave.  The  committee 
also  recognizes  that,  in  circumstances 
where  an  agency  questions  the  initial 
certification,  there  is  likely  to  be  a  time 
lapse  before  the  employee  is  able  to  see 
a  second  or  third  health  care  provider. 

It  is  the  committee’s  intent  that,  to  the 
extent  that  an  employee  is  tmable  to 
provide  certification  at  the  time  it  is 
necessary  to  begin  leave  or  if  the  agiency 


questions  the  validity  of  the  initid 
certification  provided  by  the  employee, 
an  agency  should,  nevertheless,  grant 
provisional  leave  pending  find 
certification.  If,  ultimately,  the 
employee  is  unable  to  pr^de  the 
requir^  certification,  the  leave  granted 
provisionally  diould  be  charged  to  the 
employee’s  appropriate  paid  leave 
account.  In  addition,  appropriate 
disciplinary  action  diould  be  taken 
agdnst  an  employee  who  knowingly 
provides  folse  certification  of  the  need 
for  leave.”  (See  5  CFR  part  752,  Adverse 
Actions.) 

The  regulations  state  that  to  remain 
entitled  to  leave  under  the  FMLA,  the 
employee  or  his  or  her  spouse,  son, 
dau^ter,  or  parent,  as  appropriate, 
must  comply  with  any  requiremmit  from 
an  agency  to  submit  to  examination 
(though  not  treatment)  by  a  hedth  care 
rovider  (other  than  the  individual’s 
ealth  care  provider)  to  rfotain  a  second 
or  third  medical  certification.  If  the 
individud  refuses  to  submit  to  such 
examinaticm  and  the  employee  foils  to 
provide  a  completed  medical 
certification  to  the  agency,  the  employee 
m^  be  denied  leave  under  the  FMLA. 

Ine  regulations  allow  an  agency  to 
require  an  employee  on  leave  to  obtain 
m^cal  recertification,  not  more  often 
than  every  30  calendar  days,  on  the 
continuing  need  for  leave.  It  is 
reasonable  to  require  recertification  less 
frequently  when  the  health  care 
provider  has  certified  that  a  course  of 
treatment  will  last  a  specified  period  of 
time — e.g.,  6  weeks. 

Protection  of  Employment  and  Benefits 

An  employee  who  takes  family  and 
medical  leave  is  entitled,  upon  return 
from  the  leave,  to  be  returned  to  the 
same  position  or  to  an  ’’equivalent 
position  with  equivalent  benefits,  pay, 
status,  and  other  terms  and  conditions 
of  employment.”  The  legislative  history 
provides  very  strong  language  on  what 
’’equivalent”  means.  The  congressional 
report  (Part  1)  states,  “First,  the 
standard  of  ’equivalence’ — ^not  merely 
’comparability'  or  ’similarity’ — 
necessarily  requires  a  correspondence  to 
the  duties  and  other  terms,  conditions 
and  privileges  of  an  employee’s 
previous  position.  Second,  the  standard 
encom^sses  all  ’terms  and  conditions’ 
of  employment,  not  just  those 
specified.”  The  congressional  report 
(Part  2)  states  that  ”it  is  the  committee’s 
intent  that,  whenever  possible,  an 
employee  should  be  returned  to  the 
same  position.  In  the  exceptional  case 
where  doing  so  would  impose  extreme 
hardship  on  the  agency,  it  is  the 
committee’s  intent  that  the  employee  be 
placed  in  a  position  that  ofiers 


equivalent  responsibilities  as  well  as 
emiivalmit  ben^ts,  pay  status,  and 
omer  terras  and  conditions  of 
emplojrment.” 

An  employee  returning  from  fomily 
and  medical  leave  should  be  treated  the 
same  as  employees  returning  from  leave 
without  pay  are  currently  treated, 
except  where  difierent  entitlements  and 
limitations  are  provided  under  the 
FMLA.  For  example,  since  an  employee 
returning  from  FMLA  leave  is  entitlra  to 
be  returned  to  the  same  position  at  to 
an  ’’equivalent  position,”  an  employee 
in  a  position  subject  to  the  Performance 
Management  and  Recognition  System 
(PMRS)  ahoT  to  FMLA  leave  must  be  j 

returned  to  an  equivalmt  PMRS 
position.  An  employee  in  a  position 
covered  by  special  salary  rates  under  S 
U.S.C  5305  prior  to  FMLA  leave  must 
be  returned  to  an  equivalent  position 
providing  equivalent  special  salary 
rates.  In  additimi,  an  employee  cm  leave 
without  pay  under  the  FMLA  erill  be 
subject  to  the  requirements  under  5  CFR 
531.406(b)  to  extend  a  waiting  period 
for  a  within-grade  increase  for  any  time 
in  excess  of  that  allowed  under  t^ 
section.  An  employee’s  entitlement  to 
be  restored  to  an  equivalent  position 
does  not  extend  to  intangible  or 
unmeasurable  aspects,  such  as  the 
perceived  loss  of  potential  or  future 
promotion  opportunities  m*  the 
increased  possibility  of  being  subject  to 
a  future  reduction  in  force. 

If  an  employee’s  position  was 
eliminated  due  to  a  reduction  in  force, 
the  fact  that  the  employee  uras  on  family 
or  medical  leave  does  not  protect  the 
employee  from  displacement  If  an 
employee  was  hired  only  for  a  defined 
period  or  specific  project,  such  as 
seasonal  wmk,  the  agency  is  not 
required  to  return  the  employee  if  the 
period  of  employment  has  expired  and 
the  agency  would  not  otherwise  have 
continued  to  employ  the  employee.  If, 
for  reasons  ind^endent  of  the  FMLA, 
an  employee  was  reassigned  to  another 
position  while  he  or  she  was  on  FKAJV 
leave,  the  employee  would  be  entitled  to 
be  returned  to  the  positicm  to  which  he 
or  she  was  reassigned  or  an  equivalent 
position. 

The  Act  allows  an  agency  to  establish 
a  uniformly  applied  practira  or  policy 
that  requires  each  employee  who  takes 
leave  under  the  FMLA  for  his  or  hat 
serious  health  condition  to  obtain 
medical  certification  to  return  to  work. 

The  interim  regulations  allow  agencies 
to  require  such  medical  certification  to 
return  to  work  only  for  employees  in 
positions  that  have  ^ecific  medical 
standards,  physical  requirements,  or  are 
covered  by  a  medical  evaliution 
program,  as  provided  under  5  CFR  part 
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339.  The  required  medical  certification 
is  limited  to  documentation  necessary  to 
establish  that  the  employee  meets  the 
specific  physical  qualifications  and/or 
medical  standards  for  his  or  her 
position — i.e.,  an  agency  may  not 
require  medical  certification  for 
conditions  that  are  not  directly  related 
to  the  specific  medical  qualifications  for 
the  employee’s  position.  If  the  employee 
refuses  to  provide  the  medical 
certification,  appropriate  disciplinary  or 
adverse  action  may  be  taken. 

If  an  employee  is  not  fully  recovered 
when  he  or  she  returns  to  work,  the 
employee  may  request  additional  leave, 
including  advanced  annual  or  sick 
leave,  donated  annual  leave  finm  the 
Voluntary  Leave  Transfer  Program  or 
Volimtary  Leave  Bcmk  Program,  and 
additional  leave  without  pay.  In 
addition,  the  employee  may  request  a 
reassignment  or  demotion  to  a  different 
position,  work  schedule,  or  type  of 
appointment  that  better  suites  the 
employee’s  personal  needs.  If  the 
employee  has  exhausted  all  leave  and 
reassignment  or  demotion  to  another 
position  is  not  a  viable  alternative,  the 
agency  may  take  further  action  imder  5 
Oil  part  752  (Adverse  Actions)  based 
on  the  employee’s  inability  to  perform 
the  duties  of  the  position.  As  provided 
in  5  CFR  752.404(c)(3),  an  agency  may 
provide  information  concerning 
disability  retirement  to  an  employee 
who  is  eligible.  The  agency  must  be 
aware  of  the  affirmative  obligations 
established  in  29  CFR  1613.704,  which 
require  reasonable  accommodation  of  a 
qualified  employee  who  is 
handicapped. 

Federal  Employees  Health  Benefits 
Program 

Under  the  Federal  Employees  Health 
Benefits  (FEHB)  law,  coverage  continues 
for  up  to  365  days  in  a  nonpay  status. 
0PM  regulations  provide  that  the 
employee  may  pay  the  employee  share 
of  the  premiums  on  a  current  basis  or 
may  incur  a  debt  and  pay  his  or  her 
share  upon  return  to  a  pay  and  duty 
status.  'The  FMLA  provides  that 
employees  who  are  granted  leave  under 
the  Act  must  pay  their  share  of  the 
health  benefits  premium  on  a  current 
basis;  however,  the  Act  also  provides 
that  an  employer  must  comply  with  any 
employment  l^nefits  program  that 
provides  greater  family  and  medical 
leave  rights  than  established  under  the 
Act.  Therefore,  for  employees  who  are 
granted  leave  imder  the  FMLA  that  does 
not  exceed  the  365  days  of  continued 
coverage  provided  under  FEHB  law  and 
regulations,  the  existing  FEHB 
regulations  will  apply.  That  is,  these 
employees  may  choose  to  incur  a  debt 


and  pay  their  contributions  when  they 
return  to  pay  and  duty  status,  just  as 
they  could  ^fore  the  FMLA  was 
enacted.  However,  employees  whose 
leave  without  pay  granted  under  the 
FMLA  exceeds  the  365  days  of 
continued  coverage  allowed  under 
FEHB  law  and  regulations  are  subject  to 
the  requirement  to  pay  their  share  of  the 
premiums  on  a  current  basis.  The 
interim  regulations,  therefore,  provide 
that  empldyees  granted  leave  without 
pay  under  the  FMLA  in  excess  of  the 
365  days  of  continued  coverage  under 
the  FEHB  law  and  regulations  must  pay 
their  share  of  the  premiums  directly  to 
the  employing  office  on  a  current  basis. 

Employees  whose  coverage  is 
terminated  for  nonpayment  under  these 
interim  regulations  are  not  penalized 
when  they  return  to  duty  for  their 
failure  to  make  payments.  They  may 
reenroll  upon  their  return  to  pay  and 
duty  status  in  the  same  way  as 
employees  whose  coverage  terminates 
because  of  the  expiration  of  the  period 
of  continued  coverage  allowed  during 
nonpay  status. 

Greater  Leave  Entitlements 

'The  FMLA  provides  that  an  agency 
must  continue  to  comply  with  any 
employment  policy  or  collective 
bargaining  agreement  that  provides 
greater  family  or  medical  leave 
entitlements  to  employees  than  those 
established  under  ^e  FMLA. 
Conversely,  the  entitlements  established 
under  the  FMLA  may  not  be  diminished 
by  any  collective  bargaining  agreement 
or  any  employment  l^nefit  program  or 
plan.  Nothing  in  the  FMLA  prevents  an 
agency  fi'om  amending  existing  leave 
and  employee  benefit  programs, 
provided  they  comply  with  the  Act. 
However,  agencies  may  adopt  or  retain 
leave  policies  more  generous  than  those 
provided  in  the  FMLA,  except  that  such 
policies  may  not  provide  entitlement  to 
paid  time  off  greater  than  that  otherwise 
authorized  by  law  or  provide  sick  leave 
in  any  situation  in  which  sick  leave 
would  not  normally  be  allowed  by  law 
or  regulation. 

The  FMLA  provides  a  basic  statutory 
entitlement  to  12  administrative 
workweeks  of  unpaid  leave.  The  Act 
does  not  mandate  a  limit  on  the  amount 
of  leave  without  pay  that  can  be 
provided  to  an  employee  for  the 
purposes  cited  in  the  Act.  Nothing  in 
the  Act  would  prevent  an  agency  from 
providing  greater  leave  entitlements — 
e.g.,  providing  12  administrative 
workweeks  of  unpaid  leave  to 
employees  who  are  not  entitled  to 
FMLA  leave  because  their  Federal 
service  cannot  be  counted  as  creditable 
in  meeting  the  12  months  of  service 


requirement,  granting  more  than  12 
administrative  workweeks  of  leave 
without  pay,  or  allowing  care  for 
additional  "family  members’’  (as  this 
term  is  defined  in  5  CFR  630.902).  Such 
policies  should  be  non-discriminatory 
and  made  known  to  all  affected 
employees. 

Relationship  to  Current  FPM  Guidance 
OPM  has  previously  issued  guidance 
to  Federal  agencies  on  leave  without 
pay  (LWOP)  and  leave  for  parental  and 
family  responsibilities.  (See  Federal 
Personnel  Manual  (FPM)  chapter  630, 
subchapters  12  and  13.)  This  guidance 
encourages  Federal  agencies  to  develop 
policies  that  are  compassionate  and 
flexible  for  the  employee,  but  indicates 
that  in  exercising  this  discretion, 
agencies  should  not  establish  policies 
that  will  adversely  affect  mission 
accomplishment.  Nothing  in  the  FMLA 
suggests  that  this  FPM  guidance 
requires  substantial  modification. 

Indeed,  as  indicated  above,  agencies 
may  adopt  or  retain  leave  policies  more 
generous  than  those  provided  in  the 
FMLA.  Since  the  FMLA  establishes 
certain  minimum  entitlements  for 
covered  employees,  however,  it  is 
important  that  each  agency  review  its 
policy  on  LWOP  and  leave  for  parental 
and  family  responsibilities  to  ensure 
that  it  complies  with  the  minimum 
requirements  of  the  FMLA  and  the 
interim  regulations  set  forth  below. 

Interaction  with  Other  Laws 

Nothing  in  the  FMLA  modifies  or 
affects  any  Federal  law  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  color,  national  origin,  sex,  age, 
or  disability.  An  agency  must,  therefore, 
comply  wiA  whichever  statute  provides 
the  greater  rights  to  the  employee.  If  an 
agency  violates  both  the  FMLA  and  a 
discrimination  law,  an  employee  may  be 
able  to  recover  under  either  or  both 
statutes.  This  is  an  important  issue 
when  merging  the  requirements  of  both 
the  FMLA  and  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  701).  The  following 
example  demonstrates  how  the  two  laws 
would  interact: 

If,  because  of  an  illness  or  injury,  a  ■ 
full-time  employee  cannot  perform  the 
essential  functions  of  his  or  her 
position,  the  FMLA  entitles  an 
employee  to  take  leave  either  on  an 
intermittent  or  continuous  basis  and  to 
retain  the  full-time  position  of  record. 
This  entitlement  continues  until  the  12 
workweeks  of  leave  are  exhausted.  At 
the  end  of  the  FMLA  entitlement,  an 
employee  is  entitled  to  be  returned  to 
his  or  her  same  position  or  placed  in  an 
equivalent  position  with  pay  and 
benefits  equivalent  to  those  held  by  the 
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employee  when  leave  commenced — i.e., 
those  ^  a  full-time  position.  If  the 
employee  is  unable  to  perfonn  the 
essential  duties  of  the  previous  position, 
the  Rehabilitation  Act  may,  depmding 
on  the  nature  of  the  employee's 
disability,  require  an  a^ncy  to  attempt 
accommodation.  If,  for  example  the 
effort  to  accommodate  resixlts  in  the 
employee  being  placed  in  a  part-time 
position,  the  employee  would  be 
entitled  only  to  ^ose  benefits  provided 
to  part-time  employees. 

If  the  employ^  decides  not  to 
exercise  his  or  her  right  to  leave  under 
the  FMLA,  the  agency  may  still, 
depending  on  the  nahue  of  the 
employee's  disability,  be  required  to 
oflin  accommodation.  In  any  case,  an 
agency  may  not  require  an  employee  to 
accept  an  offer  of  accommodation  under 
the  Rehabilitation  Act  in  lieu  of 
exercising  his  or  her  entitlement  to 
leave  under  the  FMLA. 

Recordkeeping  and  Reporting 
Requirements 

The  regulations  require  agencies  to 
maintain  records  on  an  employee's  use 
of  FMLA  leave  and  to  provide  such 
records  and  reports  to  CM*M  upon 
request.  OI^  believes  this  information 
is  necessary  to  evaluate  the  effectiveness 
of  die  program  and  may  be  requested  by 
interested  parties,  such  as  the  Ckmgress, 
the  new  C^mission  on  Leave  (as 
established  under  Title  HI  of  the  FMLA), 
the  General  Accounting  Office,  and 
others  on  the  use  of  this  entitlement 
The  regulations  require  agencies  to 
maintain  information  on:  (1)  The 
employee’s  rate  of  basic  pay.  as  defined 
in  5  CKR  550.103(j);  (2)  the  occupational 
series  of  the  employee’s  position;  (3)  the 
number  of  hours  of  FMLA  leave  taken; 
and  (4)  whether  the  leave  was  family 
leave  (for  a  birth  or  adoption/foster  care 
or  the  care  of  a  spouse,  son,  daughter, 
or  parent)  or  medical  leave  (for  die 
employee’s  serious  health  condition). 
The  employee’s  rate  of  basic  pay  may  be 
obtained  hum  the  SF-50,  Notification  of 
Personnel  Action,  blocks  12C  or  20C, 
Adjusted  Basic  Pay.  When  an  employee 
transfers  to  a  different  agency,  the  losing 
agency  must  provide  the  gaining  agency 
with  information  on  the  employee’s  use 
of  leave  under  the  FMLA.  0PM  is 
considering  revising  the  SF-1150. 
Record  of  L^ve  Data,  to  record 
information  on  an  employee’s  use  of 
leave  under  the  FMLA  when  the 
employee  transfers  to  a  different  agency. 
OPM  invites  comments  from  the 
agencies  on  the  need  to  revise  the  SF- 
1150  based  on  their  experience  in 
administering  this  new  entitlemmit  to 
unpaid  leave.  Agencies  may  wish  to 
maintain  additional  information  on  an 
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employee’s  use  of  FMLA  leave,  such  as 
the  dates  FMLA  leave  was  taken,  in  the 
event  of  litigation  or  employee 
grievances. 

Miscellaneous 

If  an  employee  believes  an  agency  has 
not  frilly  complied  with  the  ri^ts  and 
requirements  provided  under  sections 
6381  through  €387  of  title  5.  United 
States  Code,  and  the  regulations  set 
forth  below,  the  employee  may  file  a 
grievance  under  an  agency’s 
administrative  grievance  procedures  or 
negotiated  grievance  procedures. 

Agencies  are  reminded  that  5  U.S.C. 
6385  specifically  provides  that  an 
employee  shall  not  directly  or  indirectly 
intimidate,  threaten,  or  coerce,  or 
attempt  to  intimidate,  threaten,  or 
coerce,  any  other  employee  for  the 
purpose  or  interfering  with  the  exercise 
of  any  rights  which  such  other 
employee  may  have  under  the  FMLA. 

An  agency  may  not  extend  the 
notification  and  medical  certification 
requirements  under  the  FMLA  to  other 
periods  of  leave — e.g.,  annual  leave,  sick 
leave,  and  leave  without  pay.  Current 
agency  policies  for  granting  annual 
leave,  sick  leave,  and  leave  without  pay 
continue  to  apply  when  an  employee 
requests  those  types  of  leave. 

When  an  employee  requests  leave 
under  the  FMLA,  the  agency  must 
provide  information  on  the  employee’s 
rights  and  obligations  imder  the  FMLA. 
In  addition,  OPM  encourages  agencies 
to  provide  information  on  additional 
programs,  such  as  the  voluntary  leave 
transfer  and  leave  bank  programs, 
flexible  and  compressed  work 
schedules,  flexiplace,  or  any  other 
agency  program  that  will  assist  the 
employee  in  balancing  his  or  her  need 
to  take  family  or  medical  leave  and  his 
or  her  responsibilities  at  work. 

Waiver  of  Notice  of  PitqiKMnd 
Rulemaking 

Pursuant  to  5  U.S.C.  553(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  A  proposed  rule  would  be 
impracticable  and  contrary  to  the  public 
interest,  since  the  entitlements  provided 
in  the  FMLA  must  be  effttitive  on 
August  5, 1993. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  imder  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


since  it  applies  only  to  Federal 
employees  and  agencies. 

List  of  Subjects 
5  CFR  Part  630 
Government  employees. 

5  CFR  Part  890 
Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages.  Reporting 
and  recordkeeping  requirements. 
Retirement. 

U.S.  Office  oi  Personnel  Managenaent 
James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  pvts 
630  and  890  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  630--ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  pert  630 
is  revised  to  read  as  follows: 

ABtfaority:  5  U.S.C.  6311;  $630,303  also 
issued  under  S  U.S.C  6133(a);  $6^.501  and 
subpart  F  also  issued  under  E.0. 11228; 
subpart  G  also  issued  under  5  U.S.C  6305; 
subpart  H  also  issued  under  5  U.S.C.  6326; 
subpwt  I  also  issued  under  5  U.S.C.  6332  and 
Pub.  L.  100-566;  subpart  J  also  issued  under 
5  U.S.C.  6362  and  Pub.  L.  100-566;  subpart 
K  also  issued  under  Pub.  L.  102-25;  subpart 
L  also  issued  under  5  U.S.C.  6387  and  Pub. 

L.  103-3. 

2.  Subpart  L  is  added  to  read  as 
follows: 

PART  630— ABSENCE  AND  LEAVE 
Subpart  L— Family  and  Medical  Laova 

Sec. 

630.1201  Purpose,  applicability,  and 
administration. 

630.1202  Definitions. 

630.1203  Leave  entitlement. 

630. 1 204  Intermittent  leave  or  reduced 
leave  schedule. 

630.1205  Substitution  of  paid  leave. 

630.1206  Notice  of  leave. 

630.1207  Medical  certification. 

630. 1208  Protection  of  employment  and 
benefits. 

630.1209  Health  benefits. 

630. 1 21 0  Greats  leave  entitlements. 

630.1211  Records  and  reports. 

Subpart  L— Family  and  Medicai  Laava 

S  630.1 201  Purpose,  applicabttity,  and 
administration. 

(a)  Purpose.  This  subpart  provides 
regulations  to  implement  sermons  6381 
through  6387  of  title  5,  United  States 
Code.  This  subpart  must  be  read 
together  with  those  sections  of  law. 
S^tions  6381  throu^  6387  of  title  5, 
United  States  Code,  provide  a  standard 
approach  to  providing  family  and 
medical  leave  to  Federal  employees  by 
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prescribing  an  entitlement  to  a  total  of 
12  administrativB  workweeks  of  unpaid 
leave  during  any  12-month  period  for 
certain  family  and  medical  needs,  as 
specified  in  §  630.1203(a)  of  this  part. 

(b)  Applicability.  (1)  Except  as 
otherwise  provided  in  this  paragraph, 
this  subpart  applies  to  any  employee 
who — 

(1)  Is  defined  as  an  ‘^employee”  under 
5  U.S.C.  6301(2),  excluding  employees 
covered  under  paragraph  (b)(2)  of  this 
section;  and 

(ii)  Has  completed  at  least  12  months 
of  service  (not  required  to  be  12  recent 
or  consecutive  months)  as — 

(A)  An  employee,  as  defined  under  5 
U.S.C.  6301(2),  excluding  any  service  as 
an  employee  under  paragraph  (b)(2)  of 
this  section: 

(B)  A  physician,  dentist,  or  nurse  in 
the  Veterans  Health  Administration  of 
the  Department  of  Veterans  Affairs  who 
is  appointed  under  section  7401(1)  of 
title  38,  United  States  Code; 

(C)  A  “teacher”  or  an  individual 
holding  a  “teaching  position,”  as 
defined  in  section  901  of  title  20,  United 
States  Code;  or 

(D)  An  employee  identified  in  section 
2105(c)  of  title  5,  United  States  Code, 
who  is  paid  from  nonappropriated 
funds. 

(2)  This  subjpart  does  not  apply  to — 

(i)  An  individual  employed  oy  the 
government  of  the  District  of  Columbia; 

(ii)  An  employee  serving  under  a 
temporary  appointment  with  a  time 
limitation  of  1  year  or  less; 

(iii)  An  intermittent  employee,  as 
defined  in  5  CFR  340.401(c);  (v 

(iv)  Any  employee  coven^  by  Title  I 
or  Title  V  of  the  Family  and  M^cal 
Leave  Act  of  1993  (Pnb.  L.  103-3, 
February  5, 1993).  The  Department  of 
Labor  has  issued  regulations 
implementing  Title  I  at  29  CFR  part  825. 

(3)  For  the  ptirpose  of  applying 
sections  6381  through  6387  of  title  5, 
United  States  Code — 

(i)  A  physician,  dentist,  or  nurse  in 
the  Veterans  Health  Administration  of 
the  Department  of  Veterans  Affairs 
appointed  under  section  7401(1)  of  title 
38,  United  States  Code,  shall  be 
governed  by  the  terms  and  conditions  of 
regulations  prescribed  by  the  Secretary 
of  Veterans  Affairs; 

(ii)  A  “teacher"  or  an  individual 
holding  a  “teaching  position,”  as 
defined  in  sectim  901  of  title  20,  United 
States  Code,  shall  be  governed  by  the 
terms  and  conditions  of  regulations 
prescribed  by  the  Secretary  of  Defense; 
and 

(iii)  An  employee  identified  in  section 
2105(c)  of  title  5,  United  States  Code, 
who  is  paid  from  nonappropriated 
funds  shall  be  governed  by  the  terms 


and  conditions  of  regulations  prescribed 
by  the  Secretary  of  Defense  or  the 
Secretary  of  Transportation,  as 
appropriate. 

(4)  The  regulations  prescribed  by  the 
Secretary  of  Veterans  Affairs,  Secretary 
of  Defense,  or  Secretary  of 
Transportation  under  paragraph  (b)(3)  of 
this  section  shall,  to  the  extent 
appropriate,  be  consistent  with  the 
regulations  prescribed  in  this  subpart 
and  the  regulations  prescribed  by  the 
Secretary  of  Labor  to  carry  out  'Htle  I  of 
the  Family  and  Medical  Leave  Act  of 
1993  at  29  CFR  pt^  825. 

(c)  Administration.  The  head  of  an 
agency  having  employees  subject  to  this 
subpait  is  responsible  for  the  proper 
administration  of  this  subpart. 

§630.1202  Definitions. 

In  this  subpart: 

Accrued  leave  has  the  meaning  given 
that  term  in  §  630.201(bKl)  of  this  part. 

Accumulated  leave  has  the  meaning 
given  that  term  in  $630,201  (b)(2)  of  this 
part. 

Administrative  workweek  has  the 
meaning  given  that  term  in  $  610.102(a) 
of  this  chapter. 

Adoption  refers  to  a  legal  process  in 
which  an  individual  beeves  the  legal 
parent  of  another’s  diild.  The  source  of 
an  adopted  child — e.g.,  whether  from  a 
licensed  placement  agency  or 
otherwise — ^is  not  a  factor  in 
determining  eligibility  for  leave  under 
this  subpart. 

Continuing  treatment  by  a  health  care 
provider  means  one  or  more  of  the 
following  situations  where  an  employee 
or  an  employee’s  spouse,  son,  daughter, 
or  parent — 

(1)  Is  treated  two  or  more  times  for  an 
illness  or  injury  by  a  health  care 
provider; 

(2)  Is  treated  two  or  more  times  for  an 
illness  or  injury  by  a  health  care 
provider  under  the  orders  of,  or  on 
referral  by,  the  individual’s  health  care 
provider  or  is  treated  for  the  illness  or 
injury  on  at  least  one  occasion  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider — e.g.,  a  course  of 
medication  or  therapy — to  resolve  the 
health  condition;  or 

(3)  Is  under  the  continuing 
supervision  of  the  health  care  provider, 
but  may  not  necessarily  be  actively 
treated  by  the  health  care  provider,  due 
to  a  serious  long-term  or  chronic 
condition  or  disability  which  cannot  be 
cured — e.g.,  Alzheimer’s  disease,  severe 
stroke,  or  terminal  stages  of  a  disease. 

Employee  means  an  individual  to 
whom  this  subpart  applies. 

Essential  functions  means  the 
fundamental  job  duties  of  the 


employee's  position,  as  defined  in  29 
CFR  1630.2. 

Family  and  medical  leave  means  cm 
employee’s  entitlement  to  12 
administrative  workweeks  of  unpaid 
leave  for  certain  family  and  medical 
needs,  as  prescribed  under  sections 
6381  through  6387  of  title  5,  United 
States  Code. 

Foster  care  means  24-hour  care  for 
children  in  substitution  for,  and  away 
from,  their  parents  or  guardian.  Such 
placement  is  made  by  or  %vith  the 
agreement  of  the  State  as  a  result  of  a 
voluntary  agreement  by  the  parent  or 
guardian  that  the  child  be  removed  from 
the  home,  or  pursuant  to  a  judicial 
determination  of  the  necessity  for  foster 
care,  and  involves  agreement  between 
the  State  and  foster  family  to  take  the 
child. 

Health  care  provider  means — 

(1)  A  licensed  Doctor  of  Medicine  or 
Doctor  of  Osteopathy  or  a  physician 
who  is  serving  on  active  duty  in  the 
uniformed  services  and  is  designated  by 
the  uniformed  service  to  conduct 
examinations  under  this  subpart; 

(2)  A  person  providing  health  services 
who  is  not  a  m^ical  dot^mr,  but  who  is 
certified  by  a  national  organization  and 
licensed  by  a  State  to  provide  the 
service  in  question;  or 

(3)  A  Christian  Science  practitioner 
listed  with  the  First  Chun^  of  Chriri, 
Scientist,  in  Bostem,  Massachusetts. 

In  loco  parentis  refers  to  the  situation 
of  an  individual  who  has  day-to-day 
responsibility  for  the  care  and  financial 
support  of  a  child  or,  in  the  case  of  an 
employee,  who  had  such  responsilnlity 
for  the  employee  when  the  employee 
was  a  child.  A  biological  ot  legal 
relationship  is  not  necessary. 

Intermittent  leave  or  leave  taken 
intermittently  means  leave  taken  in 
separate  blocks  of  time  rather  than  for 
one  continuous  period  of  time,  and  may 
include  leave  periods  of  less  than  1  hour 
to  several  weeks. 

Leave  without  pay  means  an  absence 
from  duty  in  a  nonpay  status.  Leave 
without  pay  may  be  taken  only  for  those 
holurs  of  duty  comprising  an  employee’s 
basic  workweek. 

Parent  means  a  biological  parent  or  an 
individual  who  stands  or  stood  in  loco 
parentis  to  an  employee  when  the 
employee  was  a  child.  This  term  does 
not  include  parents  “in  law.” 

Reduced  leave  schedule  means  a  work 
schedule  under  which  the  usual  number 
of  hours  of  regularly  scheduled  work 
per  workday  or  workweek  of  an 
employee  is  reduced.  The  niunber  of 
hours  by  which  the  daily  or  weekly  tour 
of  duty  is  reduced  are  counted  as  leave 
for  the  purpose  of  this  subpart. 
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Regularly  scheduled  has  th^meaning 
given  that  term  in  §  610.102(g)  of  this 
chapter. 

Regularly  scheduled  administrative 
wori^eek  has  the  meaning  given  that 
term  in  §  610.102(b)  of  this  chapter. 

Serious  health  condition  means  an 
illness,  injury,  impairment,  or  physical 
or  mental  condition  that  involves — 

(1)  Any  period  of  incapacity  or 
treatment  in  connection  with  or 
consequent  to  inpatient  care  (i.e.,  an 
overnight  stay)  in  a  hospital,  hospice,  or 
residential  medical  care  facility; 

(2)  Any  period  of  incapacity  requiring 
absence  from  work,  school,  or  other 
regular  daily  activities,  of  more  than  3 
calendar  days,  that  also  involves 
continuing  treatment  by  (or  under  the 
supervision  of)  a  health  care  provider; 
or 

(3)  Continuing  treatment  by  (or  under 
the  supervision  of)  a  health  care 
provider  for  a  chronic  or  long-term 
health  condition  that  is  incurable  or  so 
serious  that,  if  not  treated,  would  likely 
result  in  a  period  of  incapacity  of  more 
than  3  calendar  days;  or  for  prenatal 
care. 

Son  or  daughter  means  a  biological, 
adopted,  or  foster  child;  a  stepchild;  a 
legal  ward;  or  a  child  of  a  person 
standing  in  loco  parentis  who  is — 

(1)  Under  18  years  of  age;  or 

(2)  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability.  A  son  or 
daughter  incapable  of  self-care  requires 
active  assistance  or  supervision  to 
provide  daily  self-care  in  several  of  the 
“activities  of  daily  living”  or  "ADLs.” 
Activities  of  daily  living  include 
adaptive  activities  such  as  caring 
appropriately  for  one’s  grooming  and 
hygiene,  bathing,  dressing,  eating, 
cooking,  cleaning,  shopping,  taking 
public  transportation,  paying  bills, 
maintaining  a  residence,  using 
telephones  and  directories,  and  using  a 
post  office.  A  mental  or  physical 
disability  refers  to  a  “disability.”  as 
defined  in  29  CFR  1630.2(e). 

Spouse  means  a  husband  or  wife,  as 
defined  or  recognized  under  State  law 
for  purposes  of  marriage,  including 
common  law  marriage  in  States  where  it 
is  recognized. 

Tour  of  duty  has  the  meaning  given 
that  term  in  §  610.102(h)  of  this  chapter. 

f  630.1 203  Leave  entitlement. 

(a)  An  employee  shall  be  entitled  to 
a  total  of  12  administrative  workweeks 
of  unpaid  leave  during  any  12-month 
period  for  one  or  more  of  the  following 
reasons: 

(1)  The  birth  of  a  son  or  daughter  of 
the  employee  and  the  care  of  such  son 
or  dau^ter; 


(2)  The  placement  of  a  son  or 
daughter  vvith  the  employee  for 
adoption  or  foster  care; 

(3)  The  care  of  a  spouse,  son, 
daughter,  or  parent  of  the  employee,  if 
such  spouse,  son,  daughter,  or  parent 
has  a  serious  health  condition;  or 

(4)  A  serious  health  condition  of  the 
employee  that  makes  the  employee 
unable  to  perform  the  essential 
functions  of  his  or  her  position. 

(b)  An  employee  shall  take  only  the 
amount  of  family  and  medical  leave  that 
is  necessary  to  manage  the  circumstance 
that  prompted  the  need  for  leave  under 
paragraph  (a)  of  this  section. 

(c)  Except  as  provided  in  paragraph 

(d)(2)  of  this  section,  the  12-month 
period  referred  to  in  paragraph  (a)  of 
this  section  begins  on  the  date  an 
employee  first  takes  leave  for  a  family 
or  medical  need  specified  in  that 
paragraph  and  continues  for  12  months. 
An  employee  is  not  entitled  to  12 
additional  workweeks  of  leave  until  the 
previous  12-month  period  ends  and  an 
event  or  situation  occurs  that  entitles 
the  employee  to  another  period  of 
family  or  medical  leave.  (This  may 
include  a  continuation  of  a  previous 
situation  or  circumstance.) 

(d)  The  entitlement  to  a  total  of  12 
administrative  workweeks  of  leave 
under  paragraphs  (a)  (1)  and  (2)  of  this 
section — 

(1)  May  begin  prior  to  or  on  the  actual 
date  of  birth  or  placement  for  adoption 
or  foster  care;  and 

(2)  Shall  expire  12  months  after  the 
date  of  birth  or  placement.  Leave  for  a 
birth  or  placement  must  be  concluded 
within  12  months  after  the  date  of  birth 
or  placement. 

(e)  Leave  under  paragraph  (a)  of  this 
section  is  available  to  ^11-time  and  part- 
time  employees.  A  total  of  12 
administrative  workweeks  will  be  made 
available  equally  for  a  full-time  or  part- 
time  employee  in  direct  proportion  to 
the  number  of  hours  in  the  employee's 
regularly  scheduled  administrative 
workweek.  The  12  administrative 
workweeks  of  leave  will  be  calculated 
on  an  hourly  basis  and  will  equal  12 
times  the  average  number  of  hours  in 
the  employee’s  regularly  scheduled 
administrative  workweek.  If  the  number 
of  hours  in  an  employee’s  workweek 
varies  from  week  to  week,  a  weekly 
average  of  the  hours  scheduled  over  the 
12  weeks  prior  to  the  date  leave 
commences  shall  be  used  as  the  basis 
for  this  calculation. 

(f)  If  the  number  of  hours  in  an 
employee’s  regularly  scheduled 
administrative  workweek  is  changed 
during  the  12-month  period  of  family 
and  medical  leave,  the  employee’s 
entitlement  to  any  remaining  family  and 


medical  leave  will  be  recalculated  based 
on  the  number  of  hours  in  the 
employee’s  current  regularly  scheduled 
administrative  workweek. 

(g)  When  an  employee  requests  leave 
under  paragraph  (a)  of  this  section,  the 
agency  must  provide  guidance 
concerning  an  employee’s  rights  and 
obligations  under  this  subpart. 

(h)  An  agency  may  not  subtract  leave 
from  an  employee’s  entitlement  to  leave 
under  paragraph  (a)  of  this  section 
unless  the  agency  has  obtained 
confirmation  from  the  employee  of  his 
or  her  intent  to  invoke  entitlement  to 
leave  under  paragraph  (a)  of  this 
section.  An  employee’s  notice  of  his  or 
her  intent  to  take  leave  under  §  630.1206 
of  this  part  may  suffice  as  the 
employee’s  confirmation. 

S  630.1204  Intermittent  leave  or  reduced 
leave  schedule. 

(a)  Leave  under  §  630.1203(a)  (1)  or  (2) 
of  this  part  shall  not  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  unless  the  employee  and  the 
agency  agree  to  do  so. 

(b)  Leave  under  §  630.1203(a)  (3)  or 

(4)  of  this  part  may  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  when  medically  necesswy, 
subject  to  §§  630.1206  and 
630.1207(b)(6)  of  this  part. 

(c)  If  an  employee  t^es  leave  under 
§  630.1203(a)  (3)  or  (4)  of  this  part 
intermittently  or  on  a  reduced  leave 
schedule  that  is  foreseeable  based  on 
planned  medical  treatment  or  recovery 
from  a  serious  health  condition,  the 
agency  may  place  the  employee 
temporarily  in  an  available  alternative 
position  for  which  the  employee  is 
qualified  and  that  can  better 
accommodate  recurring  periods  of  leave. 
Upon  returning  from  leave,  the 
employee  shall  be  entitled  to  be 
returned  to  his  or  her  permanent 
position  or  an  equivalent  position,  as 
provided  in  §  630.1208(a)  of  this  part. 

(d)  For  the  purpose  of  applying 
paragraph  (c)  of  this  section,  an 
alternative  position  must  be  in  the  same 
commuting  area  and  must  provide — 

(1)  An  equivalent  grade  or  pay  level, 
including  any  applicable  interim 
geographic  adjustment,  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302, 
403,  or  404  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (Pub.  L. 
101-509),  respectively;  any  applicable 
locality-based  comparability  payment 
under  5  U.S.C.  5304;  or  any  applicable 
special  salary  rate  under  5  U.S.C.  5305 
or  similar  provision  of  law; 

(2)  The  same  type  of  appointment, 
work  schedule,  status,  and  tenure;  and 
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(3)  The  same  employiiient  benefits 
made  available  to  tne  wnplojfee  in  his 
or  her  previous  positian  (e.g..  life 
insurance,  health  benefits,  retirement 
covei^e,  and  leave  accrual). 

(e)  Ine  agency  shall  determine  the 
availatde  ahemative  positkm  that  has 
equivalent  pay  and  benefits  crnisistent 
with  Federal  laws,  including  the 
Rehalrilitation  Act  of  1973  (29  U.S.C 
701)  and  the  Pregnancy  Discriminatiem 
Act  of  1978  (42  U.S.C  2000e). 

(f)  The  number  of  hours  of  leave  taken 
intwmittently  or  (m  a  reduced  leave 
schedule  shall  be  subtracted,  on  an 
hour-foc^bour  basis,  from  die  total 
amount  of  leave  available  to  the 
employee  under  §630.1203  (e)  and  (f)  of 
this  part. 

§630.1206  SubetHution  et  paid  iaava. 

(a)  E}u»pt  as  provided  in  paragraph 

(b)  of  this  sectiem,  leave  takm  under 

§  630.1203(a)  of  this  part  shall  be  leave 
without  pay. 

(b)  An  employee  may  elect  to 
sub^itute  the  following  paid  time  off  for 
any  or  all  of  the  period  of  leave  taken 
under  §  630.1203(a)  of  this  part — 

(1)  Accrued  or  accumulated  annual  or 
sid(  leave  under  subchapter  I  of  chapter 
63  of  title  5,  United  States  Code, 
consistent  with  currant  law  and 
regulations  governing  the  granting  and 
use  of  annual  or  sick  leave; 

(2)  Advanced  annual  or  sick  leave 
approved  under  the  same  terms  and 
conditimis  that  apply  to  any  other 
agency  employee  who  requests 
advanced  annual  or  sick  leave; 

(3)  Leave  made  available  to  an 
emplc^ee  under  the  Voluntary  Leave 
Transfer  Program  or  the  Voluntary 
Leave  Bank  Program  consistent  with 
subparts  I  and  ]  of  part  630  of  this 
chapter; 

(^  Compensatory  time  o^.  and 

(5)  Oedit  hours  accrued  under  a 
flexible  work  sdiedule. 

(c)  An  agmey  may  not  deny  an 
employee’s  right  to  substitute  paid  time 
off  under  paragraph  (b)  of  this  section 
for  any  or  all  of  the  period  (ff  leave  taken 
§  630.1203(a)  of  this  pert. 

(d)  An  agency  may  not  require  an 
employee  to  substitute  paid  time  off 
under  paragra^di  (b)  of  Uiis  section  for 
any  or  all  of  the  period  of  leave  taken 
under  §  630.1203(a)  of  this  part. 

(e)  An  employee  riiall  notify  the 

agency  of  his  or  her  intent  to  substitute 
paid  time  off  under  paragraph  (b)  of  this 
secti(m  for  the  period  of  leave  to  be 
taken  under  §  630.1203(a)  this  part 

prior  to  the  date  such  paid  time  off 
commences. 

§630.1206  Notice  of  leave. 

(a)  If  leave  taken  under  §  630.1203(a) 
of  this  part  is  foreseeable  based  mi  an 


expected  birth,  placement  fm  adoption 
or  foster  care,  or  planned  medical 
treatment,  the  employee  riiall  provide 
notice  to  the  agency  of  his  or  her 
intention  to  take  leave  not  less  than  30 
days  before  the  date  the  leave  is  to 
be^n.  If  the  date  of  birth  or  placement 
or  planned  medical  treatment  requires 
leave  to  begin  within  30  days,  tlie 
emplo]fee  shall  provide  sw^  notice  as  is 
practicable. 

(b)  If  leave  taken  under  §  630.1203(a) 
(3)  or  (4)  of  this  part  is  foreseeable  bes^ 
on  planned  medical  treatment,  the 
employee  shall  consult  with  the  agency 
and  make  a  reasonable  effort  to  schedide 
medical  treatment  so  as  not  to  disrupt 
unduly  the  operations  of  the  agency, 
subject  to  the  approval  of  the  health  care 
provider.  The  agency  may.  for  justifiable 
cause,  request  that  an  employee 
reschedule  medical  treatment,  subject  to 
the  approval  of  the  health  care  provider. 

(c)  It  the  need  for  leave  is  not 
foreseeable— e.g..  a  medical  emergency 
or  the  unexpected  availability  of  a  child 
for  adoption  or  foster  care,  and  the 
employee  cannot  provide  30  days’ 
notice  of  his  or  her  need  for  leave,  the 
employee  shall  provide  notice  within  a 
reasonable  period  of  time  appropriate  to 
the  circum^ances  involved.  If 
necessary,  notice  may  be  given  by  an 
employee’s  personal  representative  (e.g.. 
a  family  member  or  otbOT  responsible 
party).  If  the  need  for  leave  is  not 
foreseeable  and  the  employee  is  unable, 
due  to  circumstances  beyond  his  or  her 
control,  to  provide  notice  of  his  or  bar 
need  for  leave,  the  leave  may  not  be 
delayed  or  denied. 

(dj  If  the  need  for  leave  is  foreseeable, 
and  the  unployee  fails  to  give  30  days’ 
notice  with  no  reasonable  excuse  for  the 
delay  of  notification,  the  agency  may 
delay  the  taking  of  leave  under 
§  630.1203(a)  of  this  part  until  at  least 
30  days  after  the  date  the  employee 
provides  notice  of  his  or  her  neeid  for 
family  and  medical  leave. 

(e)  An  agency  may  waive  the  notice 
requirements  under  paragraph  (a)  of  this 
section  and  instead  impose  the  agency’s 
usual  and  customary  policies  or 
procedures  for  providii^  notification  of 
leave.  The  agency’s  policies  or 
procedures  for  providing  notification  of 
leave  must  not  be  more  stringent  than 
the  requirements  in  this  section. 
HoweYW.  an  agency  may  not  deny  an 
employee’s  entitlement  to  leave  under 
§  630.1203(a)  of  this  part  if  the 
employee  fails  to  follow  sudi  agency 
policies  or  proc^ures. 

§630.1207  lladtcai  certffleation. 

(a)  An  agency  may  require  that  a 
request  for  leave  under  §  630.1203(a)  (3) 
or  (4)  of  this  part  be  supported  by 


written  medical  certification  issued  by 
the  health  care  provider  of  the  emploi^ 
or  the  heahh  care  provider  of  the 
spouse,  son.  daughter,  or  parent  of  the 
employee,  as  appropriate.  An  employee 
shall  provide  the  written  medical 
certification  to  the  agency  in  a  timely 
manner. 

(b)  The  written  medical  certification 
shall  include — 

(1)  The  date  the  serious  health 
condition  commenced; 

(2)  The  probable  duration  of  the 
serious  health  condition; 

(3)  The  appropriate  medical  facts 
within  the  knowledge  of  the  health  care 
provider  regarding  the  serious  health 
condition,  including  a  general  stateromt 
as  to  the  incapadtatiem,  examination,  or 
treatment  that  may  be  required  by  a 
health  care  provider; 

(4)  For  the  purpose  of  leave  taken 
under  §  630.1203(a)(3)  of  this  part — 

(i)  A  statement  from  the  health  care 
provider  that  the  spouse,  son,  daughter, 
or  parent  of  the  employee  requires 
psychological  comfort  and/or  physical 
care;  needs  assistance  for  basic  medical, 
hygienic,  nutritional,  safety,  or 
transportation  needs  or  in  making 
arrangements  to  meet  such  needs;  and 
would  benefit  from  the  employee’s  care 
or  presence;  and 

(li)  A  statement  from  the  employee  on 
the  care  he  or  she  will  provide  and  an 
estimate  of  the  amount  of  time  needed 
to  care  for  his  or  her  spouse,  son. 
daughter,  or  parent; 

(5j  For  the  purpose  of  leave  takm 
under  §  630.1203(a)(4)  of  this  part,  a 
statement  that  the  mnployee  is  unable  to 
perform  the  essential  functions  of  bis  or 
her  positimi,  based  on  written 
information  provided  by  the  ^enqr  on 
the  essential  functions  of  the  employee’s 
position  or.  if  not  provided,  discussion 
with  the  employee  about  the  essottial 
functions  of  his  or  her  position;  and 

(6)  In  the  case  of  certification  for 
intermittent  leave  or  leave  on  a  reduced 
leave  schedule  under  §630.1 203(a)  (3) 
or  (4)  of  this  part  for  planned  mescal 
treatment,  the  dates  on  whidi  such 
treatment  is  expected  to  be  given  and 
the  duration  of  such  treatment. 

(c)  The  agency  shall  not  require  any 
personal  or  confidential  infmmation  in 
the  written  medical  certification  other 
than  that  required  by  paragraph  (b)  of 
this  section. 

(d)  If  the  agency  doubts  the  validity  of 
the  original  certification  provided  under 
paragraph  (a)  of  this  section,  the  agency 
may  require,  at  the  agency’s  expense, 
that  the  employee  obtain  the  opiniim  of 
a  second  health  care  provider 
designated  or  approv^  by  the  agency 
concerning  the  information  emtified 
under  paragraph  (b)  of  this  section.  Any 
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health  care  provider  designated  or 
approved  by  the  agency  shall  not  be 
employed  by  the  agency  or  be  under  the 
administrative  oversight  of  the  agency 
on  a  regular  basis  unless  the  agency  is 
located  in  an  area  where  access  to 
health  care  is  extremely  limited— e.g..  a 
rural  area  or  an  overseas  location  where 
no  more  than  one  or  two  health  care 
providers  practice  in  the  relevant 
specialty,  or  the  only  health  care 
providers  available  are  employed  by  the 
agenCT. 

(e)  If  the  opinion  of  the  second  health 
care  provider  differs  from  the  original 
certification  provided  under  paragraph 

(a)  of  this  section,  the  agency  may 
require,  at  the  agency’s  expense,  that  the 
employee  obtain  the  opinion  of  a  third 
health  care  provider  designated  or 
approved  jointly  by  the  agency  and  the 
employee  concerning  the  information 
certified  imder  paragraph  (b)  of  this 
section.  The  opinion  of  the  third  health 
care  provider  shall  be  binding  on  the 
agen^  and  the  employee. 

(f)  To  remain  entitled  to  family  and 
m^ical  leave  under  §  630.1203(a)  (3)  or 

(4)  of  this  part,  an  employee  or  the 
emplo)ree’s  spouse,  son,  daughter,  or 
parent  must  comply  with  any 
requirement  fiom  an  agency  that  he  or 
she  submit  to  examination  (though  not 
treatment)  to  obtain  a  second  or  third 
medical  certification  fiom  a  health  care 
provider  other  than  the  individual’s 
health  care  provider. 

(g)  If  the  employee  is  imable  to 
provide  the  requested  medical 
certification  before  leave  begins,  or  if 
the  agency  questions  the  validity  of  the 
original  certification  provided  by  the 
employee  and  the  medical  treatment 
requires  the  leave  to  begin,  the  agency 
shall  grant  provisional  leave  pending 
final  written  medical  certification. 

(h)  If,  after  the  leave  has  commenced, 
the  employee  fails  to  provide  the 
requested  medical  certification,  the 
agency  may — 

(1)  ^arge  the  employee  as  absent 
without  leave  (AWOL);  or 

(2)  Allow  the  employee  to  request  that 
the  provisional  leave  charged  as 
leave  without  pay  or  charged  to  the 
employee’s  cumual  and/or  sick  leave 
accoimt,  as  appropriate. 

(i)  While  an  employee  js  on  family 
and  n;edical  leave,  the  agency  may 
require,  at  the  agency’s  expense, 
subsequent  medical  recertification  fi'om 
the  health  care  provider  on  a  periodic 
basis,  not  more  often  than  every  30 
calendar  days.  An  agency  may  require 
subsequent  medical  recertification  more 
frequently  than  every  30  calendar  days 
if  the  employee  requests  that  the 
original  leave  period  be  extended,  the 
circumstances  described  in  the  original 


medical  certification  have  changed 
significantly,  or  the  agency  receives 
information  that  casts  doubt  upon  the 
continuing  validity  of  the  medical 
certification. 

(j)  To  ensure  the  security  and 
confidentiality  of  any  written  medical 
certification  under  §§  630.1207  or 
630.1208(h)  of  this  part,  the  medical 
certification  shall  be  subject  to  the 
provisions  for  safeguarding  information 
about  individuals  under  subpart  A  or 
part  293  of  this  chapter. 

S  630.1208  Protection  of  employment  and 
benefits. 

(a)  Any  employee  who  takes  leave 
under  §  630.1203(a)  of  this  part  shall  be 
entitled,  upon  return  to  the  agency,  to 
be  returned  to — 

(1)  The  same  position  held  by  the 
employee  when  the  leave  commenced; 
or 

(2)  An  equivalent  position  with 
equivalent  benefits,  pay,  status,  and 
other  terms  and  conditions  of 
enmloyment. 

(b)  For  the  purpose  of  applying 
paragraph  (a)(2)  of  this  section,  an 
equivalent  position  must  be  in  the  same 
commuting  area  and  must  carry  or 
provide  at  a  minimum — 

(1)  The  same  or  substantially  similar 
duties  and  responsibilities,  which  must 
entail  substantially  equivalent  skill, 
effort,  responsibility,  and  authority; 

(2)  An  ^uivalent  grade  or  pay  level, 
including  any  applicable  interim 
geographic  adjustment,  special  rate  of 
pay  for  law  enforcement  officers,  or 
special  pay  adjustment  for  law 
enforcement  officers  under  section  302, 
403,  or  404  of  the  Federal  Employees 
Pay  Comparability  Act  of  1990  (I^b.  L. 
101-509),  respectively;  any  applicable 
locality-based  comparability  payment 
under  5  U.S.C.  5304;  or  any  applicable 
special  salary  rate  imder  5  U.S.C.  5305 
or  similar  provision  of  law; 

(3)  The  same  type  of  appointment, 
work  schedule,  status,  and  tenure; 

(4)  The  same  employment  benefits 
made  available  to  the  employee  in  his 
or  her  previous  position  (e.g.,  life 
insiirance,  health  benefits,  retirement 
cover^e,  and  leave  accrual); 

(5)  'Tne  same  or  equivalent 
opportunity  for  a  within-grade  increase, 
merit  pay  increase,  performance  award, 
incentive  award,  or  other  similar 
discretionary  and  non-discretionary 
payments  consistent  with  applicable 
laws  and  regulations; 

(6)  The  same  or  equivalent 
opportimity  for  premium  pay  consistent 
with  applicable  law  and  regulations 
under  5  CFR  part  550,  subpart  A,  or  5 
CFR  part  551,  subpart  E;  and 

(7)  'The  same  or  equivalent 
opportunity  for  training  or  education 


benefits  consistent  with  applicable  laws 
and  regulations,  including  any  training 
that  an  employee  may  be  required  to 
complete  to  qualify  for  his  or  her 
previous  position. 

(c)  As  a  result  of  taking  leave  under 
§  630.1203(a)  of  this  part,  an  employee 
shall  not  suffer  the  loss  of  any 
employment  benefit  accrued  prior  to  the 
date  on  which  the  leave  commenced. 

(d)  Except  as  otherwise  provided  by 
or  under  law,  a  restored  employee  shall 
not  he  entitled  to — 

(1)  The  accrual  of  any  employment 
benefits  during  any  period  of  leave;  or 

(2)  Any  right,  benefit,  or  position  of 
employment  other  than  any  right, 
benefit,  or  position  to  which  the 
employee  would  have  been  entitled  had 
the  employee  not  taken  the  leave. 

(e)  For  the  purpose  of  applying 
paragraph  (d)  of  this  section,  the  same 
entitlements  and  limitations  in  law  and 
regulations  that  apply  to  the  position, 
pay,  benefits,  status,  and  other  terms 
and  conditions  of  employment  of  an 
employee  in  a  leave  without  pay  status 
shall  apply  to  any  employee  taking 
leave  without  pay  under  this  part, 
except  where  different  entitlements  and 
limitations  are  specifically  provided  in 
this  subpart. 

(f)  An  employee  is  not  entitled  to  be 
returned  io  the  same  or  equivalent 
position  under  paragraph  (a)  of  this 
section  if  the  employee  would  not 
otherwise  have  been  employed  in  that 
position  at  the  time  the  employee 
returns  from  leave. 

(g)  An  agency  may  not  return  an 
employee  to  an  equivalent  position 
where  written  notification  has  been 
provided  that  the  equivalent  position 
will  be  affected  by  a  reduction  in  force 
if  the  employee’s  previous  position  is 
not  affected  by  a  reduction  in  force. 

(h)  As  a  condition  to  returning  an 
employee  who  takes  leave  imder 

§  630.1203(a)(4)  of  this  part,  an  agency 
may  establish  a  uniformly  applied 
practice  or  policy  that  requires  an 
employee  to  obtain  written  medical 
certification  from  the  health  care 
provider  of  the  employee  that  the 
employee  is  able  to  perform  the 
essential  functions  of  his  or  her 
position.  An  agency’s  policy  or  practice 
to  require  written  medical  certification 
attesting  to  an  employee’s  recovery  fiom 
a  serious  health  condition  shall  apply 
only  to  those  employees  in  positions 
that  have  specific  medical  standards, 
physical  requirements,  or  who  are 
covered  by  a  medical  evaluation 
program,  as  provided  under  5  CFR  part 
339.  Consistent  with  5  CFR  339.301,  the 
written  medical  certification  shall  be 
limited  to  documentation  necessary  to 
prove  that  the  employee  meets  the 
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specific  physical  qualifications  and/or 
medical  standards  for  his  or  her 
position. 

(i)  If  an  agency  requires  an  employee 
to  obtain  written  medical  certification 
imder  paragraph  (h)  of  this  section 
before  he  or  she  returns  to  work,  the 
agency  shall  notify  each  employee  of 
this  requirement  before  leave 
commences  and  pay  the  expenses  for 
obtaining  the  written  medical 
certification.  An  employee’s  refusal  to 
provide  written  medical  certification 
under  paragraph  (h)  of  this  section  is 
groimds  for  appropriate  disciplinary  or 
adverse  action,  as  provided  in  5  CFR 
339.102(c). 

(j)  An  agency  may  require  an 
employee  to  report  periodically  to  the 
agency  on  his  or  her  status  and 
intention  to  return  to  work.  An  agency’s 
policy  requiring  such  reports  must  take 
into  account  all  of  the  relevant  facts  and 
circumstances  of  the  employee’s 
situation. 

S630.1209  HMith  benefits. 

An  employee  enrolled  in  a  health 
benefits  plan  under  the  Federal 
Employees  Health  Benefits  Program 
(established  under  chapter  89  of  title  5, 
United  States  Code)  who  is  placed  in  a 
leave  without  pay  status  as  a  result  of 
entitlement  to  leave  imder  §  630.1203(a) 
of  this  part  may  continue  his  or  her 
health  benefits  enrollment  while  in  the 
leave  without  pay  status  and  arrange  to 
pay  the  appropriate  employee 
contributions  into  the  Employees  Health 
Benefits  Fund  (established  imder 
section  8909  of  title  5,  United  States 
Code).  The  employee  shall  make  such 
contributions  consistent  with  5  CFR 
890.502. 

§630.1210  Greater  leave  entitlements. 

(a)  An  agency  shall  comply  with  any 
collective  bargaining  agreement  or  any 
agency  employment  benefit  program  or 
plan  that  provides  greater  family  or 
medical  leave  entitlements  to  employees 
than  those  provided  under  this  subpart. 

(b)  The  entitlements  established  for 
employees  under  this  subpart  may  not 
be  diminished  by  any  collective 
bargaining  agreement  or  any 
employment  benefit  program  or  plan. 

(c)  An  agency  may  adopt  leave 
policies  more  generous  that  those 
provided  in  this  subpart,  except  that 
such  policies  may  not  provide 
entitlement  to  paid  time  ofi  greater  than 
that  otherwise  authorized  by  law  or 
provide  sick  leave  in  any  situation  in 


which  sick  leave  would  not  normally  be 
allowed  by  law  or  regulation. 

(d)  The  entitlements  imder  sections 
6381  through  6387  of  title  5,  United 
States  Code,  and  this  subpart  do  not 
modify  or  affect  any  Federal  law 
prohibiting  discrimination.  If  the 
entitlements  under  sections  6381 
through  6387  of  title  5,  United  States 
Code,  and  this  subpart  conflict  with  any 
Federal  law  prohibiting  discrimination, 
an  agency  must  comply  with  whichever 
statute  provides  greater  entitlements  to 
employees. 

§  630.1 21 1  Records  and  reports. 

(a)  So  that  OPM  can  evaluate  the  use 
of  family  and  medical  leave  by  Federal 
employees  and  provide  the  Congress 
and  others  with  information  about  the 
use  of  this  entitlement,  each  agency 
shall  maintain  records  on  employees 
who  take  leave  under  this  subpart  and 
submit  to  OPM  such  records  and  reports 
as  OPM  may  require. 

(b)  At  a  minimum,  each  agency  shall 
maintain  the  following  information 
concerning  each  employee  who  takes 
leave  under  this  subpart: 

(1)  The  employee’s  rate  of  basic  pay, 
as  defined  in  5  CFR  550.103(j); 

(2)  The  occupational  series  for  the 
employee’s  position; 

(3)  The  number  of  hours  of  leave 
taken  under  §  630.1203(a)  of  this  part; 
and 

(4)  Whether  leave  was  taken — 

(i)  Under  §  630.1203(a)  (1),  (2)  Or  (3) 
of  this  part;  or 

(ii)  Under  §  630.1203(a)(4)  of  this  part. 

(c)  When  an  employee  transfers  to  a 
different  agency,  the  losing  agency  shall 
provide  the  gaining  agency  with 
information  on  leave  taken  under 

§  630.1203(a)  of  this  part  by  the 
employee  during  the  12  months  prior  to 
the  date  of  transfer.  The  losing  agency 
shall  provide  the  following  information: 

(1)  The  beginning  and  ending  dates  of 
the  employee’s  12-month  period,  as 
determined  under  §  630.1203(c)  of  this 
part;  and 

(2)  The  number  of  hours  of  leave 
taken  under  §  630.1203(a)  of  the  part 
during  the  employee’s  12-month  period, 
as  determined  under  §  630.1203(c)  of 
this  part. 

PART  89G-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

3.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8913;  §890.803  also 
issued  under  50  U.S.C  403p,  22  U.S.C  40€9c 
and  4069C-1;  subpait  L  also  issued  under  sec. 


599C  of  Pub.  L.  101-513, 104  Stat.  2064,  as 
amended. 

4.  In  §  890.502,  paragraph  (h)  is  added 
to  read  as  follows: 

§  890.502  Employea  wlthholdinqa  and 
contributions. 

***** 

(h)  Direct  payment  of  premiums 
during  periods  in  nonpay  status  in 
excess  of  365  days.  (1)  An  employee 
who  is  granted  leave  without  pay  under 
suhpart  L  of  part  630  of  this  chapter 
which  exceeds  the  365  days  of 
continued  coverage  under  §  890.303(e) 
must  pay  the  employee  contributions 
directly  to  the  employing  office  on  a 
current  basis. 

(2)  Payment  must  be  made  after  the 
pay  period  in  which  the  employee  is 
covered  in  accordance  with  a  s^edule 
established  by  the  employing  office.  If 
the  employing  office  does  not  receive 
the  payment  %  the  date  due,  it  must 
notify  the  employee  by  certified  mail, 
return  receipt  requested,  that 
continuation  of  coverage  depends  upon 
payment  being  made  within  15  days  (45 
days  for  employees  residing  overseas) 
after  receipt  of  the  notice,  or,  if  the 
employing  office  does  not  receive 
certification  of  the  receipt  of  the  notice, 
60  days  after  the  date  of  the  notice  (90 
days  for  enrol  lees  residing  overseas). 

(3)  If  the  enrollee  was  prevented  by 
circumstances  beyond  his  or  her  control 
fiom  making  payment  within  the 
timeft-ame  specified  in  paragraph  (h)(2) 
of  this  section,  he  or  she  may  request 
reinstatement  of  the  coverage  by  writing 
to  the  employing  office.  The  request 
must  be  filed  within  30  calendar  days 
from  the  date  of  termination  and  must 
be  accompanied  by  verification  that  the 
enrollee  was  prevented  hy 
circumstances  beyond  his  or  her  control 
ftom  paying  within  the  time  limit. 

(4)  The  employing  office  determines 
whether  the  individual  is  eligible  for 
reinstatement  of  coverage.  If  the 
determination  is  affirmative,  coverage  is 
reinstated  retroactively  to  the  date  of 
termination.  If  the  determination  is 
negative,  the  individual  may  request  a 
review  of  the  decision  from  OPM  under 
the  provisions  of  §  890.104  of  this  part. 

(5)  An  employee  whose  coverage  is 
terminated  under  this  paragraph  may 
register  to  enroll  upon  his  or  her  return 
to  duty  in  a  pay  status  in  a  position  in 
which  the  employee  is  eligible  for 
coverage  under  this  part. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  93 

[Docket  No.  26788:  Arndt  No.  93-68] 

RIN  2120-AE78 

Operation  of  Jet  Aircraft  in  Commuter 
Slots  at  O’Hare  International  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
regulations  pertaining  to  the  definition 
and  allocation  of  commuter  operator 
slots  (i.e.,  allocated  instrument  flight 
rules  takeoff  and  landing  reservations) 
at  O’Hare  International  Airport  (O’Hare). 
It  permits  an  air  carrier  to  use  larger 
aircraft  in  up  to  50  percent  of  its 
commuter  slot  holdings  at  O’Hare, 
expands  the  category  of  aircraft  that  may 
be  used  in  those  slots,  removes  the 
restriction  on  the  maximum  number  of 
larger  aircraft  operations  in  commuter 
slots  per  half  hour  or  consecutive  half 
hour  periods,  and  makes  permanent  the 
use  of  the  larger  aircraft  in  commuter 
slots  at  O’Hare  by  eliminating  the 
provision  that  limits  the  use  of  larger 
aircraft  to  a  temporary  2-year  trial 
period.  This  rule  does  not  increase  the 
number  of  operations  at  O’Hare  nor 
direct  the  enhancement  or  reduction  of 
air  transport  services  to  smaller 
communities. 

EFFECTIVE  DATE:  August  25, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Lane,  Office  of  the  Qiief 
Counsel,  AGG-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3491. 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-200,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  amendment  or  docket 
number. 

Background 

'The  High  Density  Traffic  Airport  Rule 
(“High  Density  Rule”  or  HDR),  14  CFR 
part  93,  subpart  K.  was  promulgated  in 
1969  to  reduce  delays  at  five  congested 
airports:  JFK  International,  LaGuardia, 
O’Hare  International,  Washington 


National,  and  Newark  International  (33 
FR  17896,  December  3, 1968).  The 
regulation  limits  the  number  of 
Instrument  Flight  Rules  (IFR)  operations 
at  each  airport,  by  hour  or  half  hour  (by 
half  hour  at  O’Hare)  during  certain 
hours  of  the  day  (from  6:45  a.m.  to  9:15 
p.m.  at  O’Hare).  It  provides  for  the 
allocation  to  carriers  of  operational 
authority,  or  a  “slot,”  for  each  IFR 
landing  or  takeoff  during  a  specific  30- 
or  60-minute  period.  The  restrictions 
were  lifted  at  Newark  in  the  early 
1970’s. 

On  August  19, 1991,  the  Department 
of  Transportation  (Department) 
published  Amendment  No.  93-62 
which,  among  other  changes,  revised 
the  definition  of  "commuter”  aircraft  in 
the  High  Density  Rule  to  include 
turboprop  or  reciprocating  aircraft 
having  less  than  75  passenger  seats  or 
turbojet  aircraft  having  less  than  56 
seats  (56  FR  41200).  In  that  same 
amendment,  the  FAA  changed  the  slot 
rules,  effective  for  a  2-year  period 
beginning  September  20, 1991,  to  allow 
carriers  at  O’Hare  to  use  up  to  25 
percent  of  their  commuter  slots  for 
operations  with  aircraft  having  a 
maximum  certificated  seating  capacity 
of  no  more  than  110  passengers. 

On  January  5, 1993,  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM),  proposing  to 
eliminate  the  temporary  2-year  trial 
period  provision  in  Amendment  No. 
93-62,  permit  an  air  carrier  to  use  larger 
aircraft  in  up  to  50  percent  of  its 
commuter  slot  holdings  at  O’Hare, 
expand  the  category  of  aircraft  that  may 
be  used  in  those  slots,  and  remove  the 
restriction  on  the  maximum  number  of 
larger  aircraft  operations  in  commuter 
slots  per  half  hour  or  consecutive  half 
hour  periods  (58  FR  280).  The  NPRM 
was  published  in  response  to  a  petition 
submitted  by  American  Airlines  (AAL) 
on  February  18, 1992,  seeking 
rulemaking  to:  (1)  Suspend  the  30-  and 
60-minute  slot  restrictions^  at  O’Hare;  (2) 
eliminate  the  category  of  commuter  slots 
at  O’Hare  or  increase  from  25  percent  to 
45  percent  the  number  of  commuter 
slots  for  which  larger  aircraft  may  be 
used  under  Amendment  93-62;  (3) 
impose  slot  restrictions  at  Midway 
Airport  or  establish  a  Chicago  area  slot 
system  incorporating  O’Hare  and 
Midway:  (4)  permit  AAL  to  revise  its 
selection  of  commuter  slot  times  for 
operations  with  larger  aircraft  under 
Amendment  No.  93-62;  and  (5)  make 
Amendment  No.  93-62  permanent.  The 
FAA  published  a  summary  of  the 
petition  on  March  31, 1992  (57  FR 
10836),  and  received  200  comments, 
predominantly  in  support  of  AAL’s 


petition.  ’Those  comments  were 
discussed  in  the  NPRM. 

Comments  on  NPRM 
Although  greater  in  number  than 
those  responding  to  AAL’s  petition,  the 
comments  received  in  response  to  the 
NPRM  were  drawn  along  similar  lines. 
Again,  supporting  commenters  include 

f government  officials,  community 
eaders,  business  owners  or  managers, 
and  other  residents  of  regions  that  have 
received  Fokker  100  (F-lOO)  jet  service 
by  AAL  since  the  promulgation  of 
Amendment  No.  93-62,  or  that 
anticipate  such  service. 

Comments  in  support  came 
predominantly  from  the  communities  of 
Fargo,  ND;  Sioux  Falls,  SD;  Nashville 
and  Memphis,  'TN;  and  Raleigh-Durham, 
NC.  The  government  leaders  who 
submitted  comments  in  favor  of  the 
proposed  rule  include  30  members  of 
Congress.  3  governors,  6  state 
legislators,  and  8  mayors.  Over  two 
thousand  letters  also  came  from  AAL 
employees.  Other  supporting  comments 
came  fiom  Chicago  and  Rockford,  IL; 
Tulsa,  OK;  Dallas,  TX;  San  Jose,  CA; 
Cedar  Rapids,  lA;  Muskegon,  MI;  and 
Albany  and  Rochester,  NY. 

United  Air  Lines  (UAL)  wrote  in  favor 
of  the  proposal,  subject  to  certain 
reservations,  as  did  the  Transport 
Workers  Union,  which  represents 
35,000  employees  at  AAL,  and  the 
Regional  Airline  Association  (RAA). 
Southwest  Airlines  also  wrote  in 
support,  but  limited  its  comments  to  the 
proposal  concerning  the  establishment 
of  a  regional  slot  system  incorporating 
Midway  Airport.  Fokker  Aircraft  USA 
submitted  comments  as  well,  favoring 
the  proposal  and  recommending  its 
expansion  to  the  other  High  Density 
Traffic  Airports  (Kennedy,  LaGuardia, 
and  Washington  National). 

Similar  to  the  comments  submitted  on 
AAL’s  petition,  opponents  of  the 
proposed  rule  include  government 
officials,  community  leaders,  business 
owners  or  managers,  and  other  residents 
of  regions  that  have  suffered  or  fear  a 
reduction  or  elimination  of  air  service. 
These  communities  include  Mattoon, 
Bloomington,  and  Champaign-Urbana, 
IL;  Terre  Haute,  IN;  Lansing.  MI;  Toledo, 
OH;  and  Oshkosh  and  Appleton,  WI. 
Various  airport  authorities  and 
operators  in  the  upper  Midwest  opposed 
the  proposal,  joined  by  the  state 
transportation  or  aviation  agencies  of 
Michigan  and  Wisconsin.  3  members  of 
Congress,  and  4  mayors  or  city  boards. 

Also  opposing  the  proposal  are  Trans 
World  Airlines  (TWA);  Air  Wisconsin 
employees:  pilots  of  AAL’s  commuter 
subsidiary,  Simmons  Airlines;  and  the 
Suburban  O’Hare  Commission. 
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The  supporting  and  opposing 
comments  agree  on  three  points:  (1)  Air 
service  is  critical  to  a  region’s  economic 
growth;  (2)  government  restrictions 
should  not  interfere  with  air  carriers’ 
determinations  of  the  routes  they  serve; 
and  (3)  the  proposed  rule  would 
enhance  AAL’s  competitive  position. 

Discussion  of  Comments 
A.  Comments  in  Favor  of  the  Proposal 

Many  supporting  comments  pointed 
to  the  increased  passenger  capacity  at 
O'Hare  that  the  proposed  rule  would 
effect.  If  an  aircraft  holding  110  seats  is 
used  in  a  slot  that  is  currently  restricted 
to  74  seats,  there  would  be  a  gain  in 
capacity  of  36  seats.  Assuming  no 
impact  on  air  traffic  from  this  change, 
the  commenters  believe  that  any 
increase  in  passenger  seats  per  slot 
would  represent  a  more  efficient  use  of 
O’Hare’s  operational  capacity.  The 
agency  agrees  that  increased  passenger 
capacity  would  likely  benefit  the 
Chicago  market  as  well  as  the  markets 
being  served  by  the  added  capacity. 

Most  supporters  of  the  proposal  spoke 
in  general  terms  about  an  anticipated 
benefit  to  the  entire  Midwest.  A  few 
commenters  provided  specific 
information  on  the  efiect  of  the 
temporary  rule.  The  Municipal  Airport 
Authority  of  Fargo.  ND,  served  by  two 
daily  round  trip  Fokker  100  operations 
to  O’Hare  since  May  1, 1992,  cited  a  20 
percent  iiHTease  in  local  boardings  over 
the  previous  year.  The  Fargo  Chamber  of 
Commerce  said  that  a  major  carrier  is 
now  being  solicited  to  provide 
additional  routes. 

Commenters  from  Muskegon.  MI.  said 
that  their  commuter  flights  were  almost 
always  full,  and  that  most  local  travelers 
drove  an  hour  to  board  aircrafi 
departing  frnm  Grand  Rapids,  MI.  The 
frequency  of  service  to  Muskegon  was 
reduced  by  one  round  trip  daily  to 
Chicago,  but  larger  turboprops  have 
been  substituted,  making  Muskegon 
more  competitive  with  Grand  Rapids. 
Muskegon’s  enplanements  have 
increased  19  percent,  according  to  the 
Muskegon  County  Airport. 

Greater  Rochester  International 
Airport,  NY,  sees  a  similar  benefit  for  it 
if  the  proposed  rule  is  adopted.  Its 
acting  director  commented  that  the 
aircraft  mix  at  the  airport  had  become 
more  commuter  oriented,  placing  it  at  a 
competitive  disadvantage  compared  to 
other  cities. 

The  agency  cannot  predict  that  the 
airports  of  Muskegon,  Rochester,  Fargo, 
or  any  other  commrmity  will  enjoy  or 
continue  to  enjoy  increased  passenger 
enplanements  as  a  result  of  tne  rule 
adopted.  Carriers  remain  froe  to  choose 


the  routes  they  wish  to  operate;  slots  do 
not  aftect  their  origins  or  destinations. 
Even  without  the  issuance  of  this  rule, 
carriers  have  been  free  to  serve  these 
markets  using  their  air  carrier  or 
commuter  slots. 

A  commenter  from  Raleigh,  NC, 
asserted  that  the  use  of  larger  aircraft 
would  reduce  congestion  and  eliminate 
the  need  for  a  third  runway  at  O’Hare. 

The  final  rule  allowing  the  use  of 
certain  turbojet  aircraft  in  commuter 
slots  will  not  reduce  the  level  of  airport 
operations  since  the  rule  provides  for  a 
substitution  of  equipment  in  a  slot  and 
not  a  reduction  in  service.  Therefore, 
any  decisions  on  additional  runways  at 
O’Hare,  or  the  potential  operational 
benefits  that  might  occur  from  a  new 
runway  at  O’Hare,  are  not  likely  to  be 
affected  by  this  rule. 

One  commenter  suggested  dropping 
the  proposed  seat  limit  and  applying  a 
flight-leg  maximum  mileage  instead. 
Limiting  the  size  of  the  aircraft  available 
for  use  under  this  amendment  acts  as  a 
de  facto  perimeter  rule.  A  maximum 
mileage  would  need  to  include  the  most 
distant  destinations  within  the  range  of 
commuter  turboprops  and, 
consequently,  would  not  efiect  a 
substantial  gain  in  addition  to  the  seat 
and  weight  limits.  Because  any 
perimeter  rule  would  contain  the 
markets  where  commuters  currently 
operate,  total  operations  at  air  traffic 
facilities  would  remain  the  same. 

UAL  supports  the  proposed  rule  if  the 
FAA  monitors  the  use  of  commuter  slots 
with  larger  aircraft  for  potential 
degradation  of  service  to  small 
communities,  a  new  runway  is  promptly 
built  at  O’Hare,  outstanding  petitions 
are  consolidated  to  overhaul  the  High 
Density  Rule,  and  the  use  of  737-500 
aircraft  will  be  included  within  the  seat 
limit  and  weight  restrictions  as 
proposed. 

In  response  to  UAL’s  position  and  as 
stated  in  the  NPRM,  the  Department 
will  continue  to  monitor  any  effect  on 
service  to  smaller  communities  as  a 
result  of  allowing  the  use  of  larger 
aircraft  in  commuter  slots  at  O’Hara. 

The  rule  is  not  tied  to  future  runway 
construction  at  O’Hare,  since  that 
capacity  enhancement  is  not  required  to 
accommodate  the  limited  scope  of  this 
rule.  The  other  slot  rule  petitions  will  be 
addressed  on  their  own  merits.  The 
bases  for  the  seat  limit  and  weight 
restrictions  have  not  changed,  and. 
therefore,  they  are  being  adopted  as 
proposed. 

Most  of  the  North  Dakota  and  South 
Dakota  commenters  asserted  that,  as 
further  justification  for  the  proposed 
rule,  their  states  were  beyond  turboprop 
range  from  O’Hare.  However,  many  of 


the  commuter  aircraft  used  at  O’Hare  are 
capable  of  operating  to  their  cities. 

Fargo  and  Sioux  Falls  are,  respectively, 
572  and  477  miles  from  O’Hare.  This 
distance  is  well  within  the  certificated 
ranges  of  the  ATR  42,  the  ATR  72,  the 
DASH  8,  the  Fokker  F27,  and  the  Saab 
340B.  No  rule  change  is  required  to 
allow  carriers  to  serve  these  cities  with 
aircraft  already  within  their  fleets. 

Fokker  and  the  RAA  suggested 
adopting  similar  rules  applicable  to 
commuter  slot  usage  at  the  other  HDR 
airports.  The  RAA  suggested  eliminating 
the  HDR  altogether.  Those  comments 
are  beyond  the  scope  of  the  proposal 
and  will  be  considered  in  future 
rulemakings.  Currently  pending  is  a 
petition  by  Business  Express  to  extend 
the  use  of  larger  aircraft  in  commuter 
slots  to  LaGuardia  and  Washington 
National  Airports.  As  part  of  that 
rulemaking  action,  the  potential  use  of 
commuter  slots  with  larger  aircraft  at 
other  HDR  airports  will  be  addressed. 

AAL  asserted  that  adopting  the 
proposed  rule  would  allow  it  to  hire  an 
additional  1100  employees  in  the 
Chicago  area  alone,  potentially  infusing 
the  local  economy  with  over  $120 
million  and  creating  jobs  for  graduates 
of  its  Maintenance  Academy  at  Midway 
Airport.  Similar  figures  are  repeated  by 
state  and  Federal  government  leaders 
from  the  Chicago  area.  The  FAA 
received  no  comments  disputing  these 
figures  and  has  no  basis  to  confirm  or 
deny  their  accuracy.  'The  rule  adopted 
does  not  compel  tffis  result,  however, 
the  choice  remains  that  of  the  holders  of 
commuter  slots  at  O’Hare  whether  to 
use  larger  aircraft  in  those  slots. 

One  commenter  asserted  that  the 
proposed  amendment  would  benefit  the 
airlines  and  the  commimities  they  serve 
with  no  cost  to  the  taxpayers.  This 
statement  is  not  necessarily  true. 
Opponents  of  the  proposal  have  argued 
that  the  proposal  could  lead  to 
diminished  service  to  small 
communities,  triggering  the  need  to 
subsidize  service  to  those  communities 
under  the  Essential  Air  Service  program. 
If  government  funding  had  to  be 
provided  to  replace  lost  service,  to  the 
extent  the  loss  can  be  attributed  to  the 
change  in  the  commuter  slot 
restrictions,  that  would  represent  a  cost 
to  the  taxpayers  resulting  frt>m  this  rule. 

AAL  questioned  the  proposed  75-day 
advance  request  requirement  and  argued 
that  no  approval  should  be  necessary  to 
substitute  a  jet  aircraft  operating  at  the 
same  time  at  which  a  commuter 
turbprop  was  being  flown.  'The  FAA  is 
not  persuaded  that  a  carrier  is  overly 
burdened  by  a  requirement  to  submit  a 
request  75  days  in  advance.  Because  of 
the  other  planning,  such  as  aircraft  and 


39612 


Federal  Register  /  Vol.  58,  No.  140  /  Friday.  July  23,  1993  /  Rules  and  Regulations 


crew  rotation  schedules,  marketing 
plans,  and  station  staffing  a  carrier  must 
undertake  in  effecting  a  schedule  or 
equipment  change,  this  advance  request 
requirement  will  inure  to  the  requester’s 
benefit  by  reducing  the  risk  that  the 
FAA’s  response  will  come  too  late  to 
give  a  carrier  sufficient  preparation  time 
or  to  permit  any  adjustment  if  the 
schedule  cannot  be  granted  as 
requested. 

B.  Comments  Opposing  the  Proposal 

The  greatest  concern  of  commenters 
opposing  the  proposed  rule  was  the  loss 
or  reduction  of  air  service  to  smaller 
communities.  One  commenter  believed 
that  increasing  the  use  of  commuter 
slots  with  larger  jets  will  make  those 
slots  more  valuable,  compelling  carriers 
to  use  them  for  higher  profit  margin 
routes  and  making  service  to  smaller 
communities  economically  unjustified. 
Commenters  finm  Toledo.  OH,  and 
Champaign,  IL,  said  they  were  losing 
service  by  Air  Wisconsin  because  UAL, 
which  owns  Air  Wisconsin,  was  taking 
the  commenter  slots  for  operations  wiffi 
larger  aircraft  to  other  markets. 
Commenters  Grom  southern  Illinois 
asserted  that  1  jet  operation  was 
replacing  several  commuter  operations, 
thereby  removing  schedule  flexibility 
which,  in  turn,  risks  reduced  demand 
that  could  then  lead  to  total  suspension 
of  service,  rather  than  reinstatement  of 
smaller  commuter  aircraft  service. 

Some  commenters  provided  figures 
that  they  believe  stem  from  allowing  the 
use  of  larger  aircraft  in  25  percent  of  the 
commuter  slots.  The  Toledo  airport 
authority,  according  to  a  fixed-base 
operator,  has  suffer^  a  direct  loss  of 
$165,000  plus  lost  jobs,  lost  income  for 
the  associated  fixed-base  operators,  and 
lost  passenger  spending  at  the  airport 
because  of  Air  Wisconsin’s  suspension 
of  service  there.  Of  the  passengers  using 
Outagamie  County  Airport,  in  Appleton, 
WI,  61  percent  used  the  O’Hare  gateway; 
Appleton’s  connections  via  other  hubs 
are  inadequate  and  involve  higher  fares 
due  to  off-line  transfers,  according  to  the 
Outagamie  Coimty  Executive. 

The  director  of  the  Hulman  Regional 
Airport  Authority,  in  Terre  Haute,  IN, 
predicted  three  results  if  the  proposed 
rule  is  adopted:  (1)  Negative  economic 
impacts  on  small  to  medium  sized 
commimities;  (2)  negative  financial  and 
operational  impacts  on  the  airports 
serving  small  to  medium  sized 
communities;  and  (3)  a  greater  burden 
on  taxpayers,  who  must  make  up  for  the 
airports’  lost  operating  revenues  if  they 
are  to  remain  open.  He  asserted  that 
access  to  Midway  is  not  an  equivalent 
substitute  because  it  lacks  O’Hare’s 
connecting  flights.  Loss  of  service  to  a 


commimity  means  reduction  of 
passenger  enplanements,  which  would, 
if  the  number  drops  below  10,000 
annually,  endanger  FAA  entitlement 
funds  and  may  require  Essential  Air 
Service  designation,  thereby  precluding 
the  assessment  of  Passenger  Facility 
Charges,  he  further  said. 

The  Michigan  Department  of 
Transportation  pointed  out  that,  once 
service  is  lost,  it  is  very  difficult  to 
regain.  The  Director  of  the  Institute  of 
Aviation  at  the  University  of  Illinois 
listed  Champaign-Urbana,  Lansing, 

South  Bend,  and  State  College  (PA)  as 
four  of  the  top  five  producing  markets 
for  United  Express’  commuter 
operations  and  feared  that  the  inclusion 
of  larger  aircraft  in  commuter  slots 
might  jeopardize  their  service,  which  is 
vital  to  research  programs  at  the 
universities  in  those  communities. 

AAL  asserted  that  it  would  continue 
to  use  turboprops  in  many  commuter 
slots,  even  without  the  commuter 
restrictions,  because  of  its  capital 
investment  in  turboprop  aircraft  and 
corresponding  facilities  that  support 
turboprop  operations  at  smaller 
commimities’  airports,  and  its  need  for 
a  combination  of  service  to  sustain  a 
successful  hub  operation. 

Notwithstanding  AAL’s  assertion,  the 
FAA  is  preserving  50  percent  of  the 
commuter  slots  for  use  strictly  by 
commuter  aircraft,  as  proposed. 
Increasing  the  percentage  of  commuter 
slots  that  could  be  used  with  larger 
aircraft  is  consistent  with  FAA’s 
objective  to  reduce  regulatory 
requirements.  The  selection  of  a  50 
percent  limit  is  intended  to  achieve  a 
fair  balance  among  competing  interests 
and  operational  practicalities  at  O’Hare. 
No  comments  criticizing  this  limit 
suggested  a  more  appropriate  level  other 
than  allowing  the  temporary  25  percent 
limit  to  expire  and  reapplying  the 
commuter  slot  restrictions  to  all 
commuter  slots. 

Many  opposing  commenters  said  that 
the  seat  number  and  aircraft  weight 
restrictions  would  not  deter  the  use  of 
long-range  aircraft  in  commuter  slots. 
They  pointed  out  that  the  Fokker  100 
and  Boeing  737-500  aircraft  have 
sufficient  ranges  to  serve  virtually  any 
destination  in  tlie  continental  United 
States  from  O’Hare.  The  FAA  recognizes 
that  these  two  aircraft,  among  others, 
meet  the  restrictions  and  yet  have 
distant  market  capability.  The  intent, 
however,  is  to  prevent  the  proliferation 
of,  not  totally  preclude,  the  use  of  long- 
haul  aircraft.  The  Fokker  100,  Boeing 
737-500,  and  other  aircraft  meeting  the 
restrictions  are  more  likely  to  serve 
smaller  community  markets  than  DC- 
lO’s,  B767’s,  and  certain  Airbus  aircraft. 


The  weight  limit,  in  combination  with 
the  seat  limit,  will  prevent  the  use  of 
one  of  these  large,  long-haul  aircraft  in, 
for  example,  a  combination  passenger/ 
cargo  version  that  would  meet  the  seat 
limit  but  would  not  be  economical  to 
use  in  a  short-haul  market. 

Many  of  the  commenters  opposing  the 
proposed  rule  criticized  it  as  benefiting 
only  one  carrier,  AAL.  One  commenter 
called  it  an  exemption  for  AAL,  and 
suggested  that  it  be  applied  to  all  the 
High  Density  Airports.  TWA  asserted 
that  the  proposed  rule  would  weaken  its 
St.  Louis  hub  and  compromise  its  ability 
to  compete  with  AAL’s  O’Hare  hub 
operation.  Comments  coming  from 
Tulsa.  Dallas,  Raleigh-Durham,  and 
thousands  of  AAL  employees  make  it 
obvious  that  this  proposed  rule  is  likely 
to  enhance  AAL’s  competitive  and 
financial  position. 

It  is  not  the  purpose  of  the  FAA  to 
improve  the  commercial  position  of 
only  one  carrier.  To  the  extent  one 
member  of  a  regulated  industry  has 
positioned  itself  to  benefit  from  the 
relaxation  of  governmental  restrictions, 
the  relaxation  itself  should  not  be 
viewed  as  a  conscious  effort  by  the 
government  to  confer  a  benefit  on  that 
single  entity.  The  purpose  of  this  rule  is 
to  enhance  the  use  of  limited  resources 
at  O’Hare.  That  enhancement  will 
benefit  the  traveling  public  and  the 
markets  that  receive  a  part  of  that 
enhanced  capacity. 

Several  alternative  methods  were 
recommended  to  prevent  reduction  of 
service  to  small  communities  or  to 
increase  the  use  of  O'Hare ’s  capacity 
without  relieving  the  commuter  slot 
restrictions.  These  recommendations 
included:  (1)  Reallocating  capacity 
reserved  for  non-scheduled  aircraft;  (2) 
adding  slots  for  commuter  use  based  on 
technology  and  Air  Traffic  Control 
(ATC)  improvements  at  O’Hare;  (3) 
repiealing  the  High  Density  Rule  and 
letting  physical  capacity  and  actual 
demand  regulate  access,  using 
alternative  traffic  management  controls; 
(4)  approve  use  of  commuter  slots  with 
larger  aircraft  only  if  access  for  small 
and  medium  sized  communities  is 
protected;  (5)  allow  increased  usage 
only  after  trial  periods  and  subsequent 
evaluation  of  the  impact;  (6)  treat  slots 
as  assets  of  the  community,  not  the 
airline;  and  (7)  accommodate  expansion 
of  domestic  service  during  off-peak  . 
hours. 

The  FAA  is  reviewing  the  historical 
data  related  to  use  of  the  capacity 
reserved  for  non-scheduled  operations. 
This  rulemaking  is  proceeding 
independently  of  that  review,  since 
additional  capacity  is  not  needed  for  the 
amendment.  If  the  FAA’s  review 
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indicates  th^  additional  capacity  can  be 
made  available  for  schedule 
operations,  the  FAA  will  determine  how 
that  capacity  should  best  be  allocated  in 
accordance  with  the  specific  findings  of 
that  review. 

Fifty  percent  of  the  commuter  slots 
are  being  preserved  for  use  exclusively 
by  commuter  aircraft.  The  Department 
will  also  be  monitoring  service  to  small 
and  medium  sized  communities.  Access 
for  these  communities  is  ther^y 
protected  to  some  extent. 

Trial  periods  and  subsequent 
evaluation  would  entail  cumbersome 
proceedings  that  would  deprive  air 
carriers  of  a  predictable  environment  in 
which  to  plan  routes  and  schedules.  The 
past  2  years’  experience  with 
Amendment  No.  93-62  indicates  that 
this  rule  change  %viU  causa  little  impact 
in  the  O’Hare  operational  environment. 

Slots  can  be  treated  already  as  assets 
of  the  community.  The  Buy-^11  Rule 
promulgated  in  1985  did  not  dictate  that 
only  air  carriers  could  acquire  and  hold 
slots.  A  significant  number  of  slots  are 
held  today  by  non-carriers.  Nothing  in 
the  rule  prohibits  communities  from 
acquiring  slots  to  enhance  service  to 
their  regions’  airpmls. 

Accomodating  expansion  of  services 
during  ofi-peak  hours  can  be 
accomplished  without  this  amendment. 
Off-peak  hours  (i.e..  times  outside  of  the 
slot  control  period)  fail  in  a  narrow 
range.  These  hours  are  off-peak,  by 
definition,  because  of  reduced  demand 
for  air  service  at  those  times.  This  rule 
allows  for  incremental  enhancement  of 
capacity  at  times  when  dranand  is 
greatest,  benefiting  the  air  carriers  and 
the  traveling  public,  without  a 
detrimental  impact  on  O’Hara’s 
operaticmal  environment. 

The  Suburban  O’Hare  Commission 
(SOC)  asserted  that  a  5  percent  or  even 
a  1  percent  increase  in  the  Day  Night 
Average  Sound  Level  (EV4L)  65  decibel 
(dB)  contour  at  O’Hare  was 
unacceptable  to  the  residents  of 
communities  surrounding  O’Hare.  The 
environmental  evaluation  discussed  in 
the  NPRM  represents  a  worst  case 
scenario,  however,  assuming  the 
substitution  of  the  noisiest  aircraft 
meeting  the  seat  and  weight  limits  with 
and.  alternatively,  without  a  Stage  3 
restriction.  But  the  aircraft  most  likely 
to  be  substituted  under  the  rule  adopted 
are  Fokker  100 ’s  operated  by  AAL  and 
Boeing  737-500’s  operated  by  UAL 
These  aircraft  are  likely  to  take  the  place 
of  the  larger  turboprops,  such  as  the 
ATR  42.  DASH  8.  ATR  72  and  F27. 
which  have  take-off  Effective  Perceived 
Noise  Decibel  (EPNdB)  levels  of  83.1, 
84.3, 86.5,  and  87.5,  respectively.  The 
Fokker  100  and  737-500  have  t^e-off 


noise  levels  of  EPNdB  81.8  and  83.6  (the 
take-off  weight  limit  precludes  the 
heavier  737-500  versitms).  respectively, 
or  up  to  6  percent  quieter  than  the 
turboprops.  The  most  realistic  impact  of 
the  rule  adopted  is.  therefore,  a  quieter 
operating  environment  around  O’Hare. 

The  SOC  also  suggested  that  an 
Environmental  Impact  Statement  (EIS) 
should  be  prepared.  The  need  to  prepare 
an  EIS  is  determined  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4321).  Because  the 
promulgation  of  this  rule  is  conristent 
with  existing  national  environmental 
policies  and  objectives  as  set  forth  in 
section  101(a)  of  NEPA  and  will  not 
significantly  afreet  the  quality  of  the 
human  environment  or  otherwise 
include  any  condition  requiring 
consultation  piusuant  to  section 
102(2)(c)  of  NEPA,  the  preparation  of  an 
EIS  is  not  required.  Instead,  the  FAA 
has  perform^  an  Environmental 
Analysis  using  a  computer  model,  as 
discussed  under  the  l^vironmental 
Review  section,  infra. 

Also  as  part  of  its  comments,  SOC 
perceived  an  inconsistency  in  the  FAA’s 
proposal  concerning  the  30-  and  60- 
minute  limitations.  AAL  sought  in  its 
petition  the  elimination  of  the  ceiling  on 
the  number  of  slots  that  could  be 
operated  within  30-  and  60-minute 
periods  at  O’Hare.  AAL’s  request 
pertained  to  the  broad  slot  restrictions 
per  half  hour  or  hour  set  forth  in  14  CFR 
93.123(a).  which  encompass  more  than 
just  those  commuter  slots  in  which 
larger  aircraft  could  be  used.  The  FAA 
declined  to  relieve  the  broad 
restrictions,  but  proposed  to  drop  the 
restriction  mi  the  number  of  commuter 
slots  that  could  be  used  with  larger 
aircraft  per  30-  and  60-minute  period  set 
forth  in  14  CFR  93.221  {eK3)  and  (eKS) 
and  14  CFR  part  93,  appei^ix  B.  The 
FAA  is  now  adopting  the  proposed 
amendment. 

The  Rule 

By  this  action,  the  FAA  is  amending - 
part  93  of  the  Federal  Aviation 
Regulations  (14  CFR),  subpart  S,  to 
permit,  in  up  to  50  percent  of  each 
carrier’s  commuter  slot  holdings  at 
O’Hare  International  Airport,  the 
operation  of  aircraft  (1)  having  an  actual 
seating  configuration  of  110  or  fewer 
passengers,  and  (2)  having  a  maximum 
certificated  takeoff  weight  of  less  than 
126,000  pounds.  The  cap  will  limit 
potential  effects  on  airport  operations 
and  preserve  at  least  50  percent  of 
existing  commuter  slots  for  operation 
with  smaller  aircraft  that  might  include 
service  to  small  communities.  No  matter 
which  carriers  hold  or  operate 
commuter  slots,  no  more  than  50 


percent  of  any  carrier’s  commuter  slot 
base  or  of  the  total  number  of  commuter 
slots  at  O’Hare  can  be  used  for  larger 
aircraft.  The  FAA  is  also  removing  the 
limits  on  the  number  of  large  airo^  in 
commutmr  slot  operations  per  half  hour 
and  consecutive  half  hour  periods  set 
forth  in  14  CFR  93.221  (eM3)  and  (eX5) 
and  14  CFR  pert  93.  appendix  B.  and 
allowing  the  continued  use  of  larger 
aircraft  in  commutw  slots  by  removing 
the  trial  period  provinon  of  14  CFR 
93.221(e)(8). 

The  FAA  is  modifying  the  110-seat 
restriction  promulgated  under 
Amendment  No.  93-62.  That 
amendment  limits  the  aircraft  size  to 
110  maximum  passenger  seats  according 
to  the  aircraft  series’  type  certificate. 
This  modification  will  allow  the  use  of 
any  aircraft  having  an  actual  seating 
configuration  of  110  or  fewmr  passengers 
as  reflected  in  the  most  recent  type 
certification  (original,  amended,  or 
supplemental)  fm  the  operator’s 
airplane,  in  up  to  50  percent  of  a 
carrier’s  commuter  slot  holdings  at 
O’Hare. 

The  NPRM  solicited  comments  on 
whether  using  the  most  recent 
certificate  for  the  aircraft  might  compel 
an  operator  to  undergo  the  process  of 
amending  or  supplementing  a  type 
certificate  just  to  enable  it  to  use  the 
aircraft  in  commuter  slots  pursuant  to 
this  rule.  No  comments  were  received 
on  this  point.  The  FAA  cmicludes. 
therefore,  that  using  the  most  recent 
aircraft  certification  to  determine 
compliance  with  the  110  seat  limit  is 
appropriate  and  will  not  impose  an 
unwarranted  burden  on  any  carrier. 

The  FAA  recognizes  that  even  wide- 
body  aircraft  mi^t  be  ccaifigured  to 
hold  110  or  fewer  seats.  To  ensure  that 
the  larger  aircraft  used  in  the  commuter 
slots  will  be  comparable  in  size,  the 
FAA  is  also  adopting  a  maximum 
takeoff  weight  limit  of  126,0(XI  pounds, 
as  proposed.  This  limitation  will  make 
the  aircraft  being  used  in  commuter 
slots  more  likely  to  fit  into  the  short- 
and  medium-haul  categories.  The 
weight  limit  will  also  preclude  heavy 
jets  that  would  require  greater  in-fli^t 
separation  and  contribute  to  air  traffic 
congestion  and  delays.  The  adoptimi  of 
this  additional  restriction  is  consistent 
with  the  FAA’s  statements  in  the 
preamble  to  Amendment  No.  93-62  that 
it  would  consider  expanding  the  rule  to 
include  slightly  larger  aircraft  in  future 
rule  changes.  (56  FR  at  41201.) 

In  the  NPRM,  the  FAA  solicited 
comments  about  including  a  Stage  3 
restriction.  Only  two  comments 
expressed  support  for  this  noise 
restriction.  Because  few,  if  any.  aircraft 
not  meeting  the  Stage  3  requirement  are 
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likely  to  be  used  in  commuter  slots 
under  this  amendment,  the  FAA  hnds 
that  a  Stage  3  restriction  would  have 
little,  if  any,  effect.  Therefore,  the  rule 
adopted  contains  no  Stage  3  restriction. 
Regulation  of  noise  will  continue 
pursuant  to  14  CFR  part  36.  The  FAA, 
however,  will  monitor  the  type  of  larger 
aircraft  used  in  the  commuter  slots  to 
determine  whether  there  is  an  increase 
in  the  use  of  non-Stage  3  aircraft  due  to 
the  implementation  of  this  rule.  The 
FAA  may  determine  that  further 
rulemaking  is  necessary  to  ensure  that 
the  composition  of  aircraft  in  the  O’Hare 
environment  is  not  drastically  altered  to 
allow  a  higher  concentration  of  non- 
Stage  3  aircraft  in  the  operating 
environment. 

Experience  to  date  under  Amendment 
No.  93-62  does  not  indicate  any  direct 
adverse  impact  on  air  traffic  delays  or 
Congestion.  No  further  operating 
restrictions  appear  necessary  due  to  the 
retention  of  two  requirements  that  have 
helpted  avoid  exacerbating  congestion  at 
O’Hare.  The  first  requirement  is  that 
carriers  wishing  to  use  larger  aircraft  in 
commuter  slots  must  submit  their 
proposed  schedules  to  ATC  for  its 
approval.  ATC’s  review  of  these 
requests  has  included  an  analysis  of  all 
scheduled  operations  during  the 
specific  5-minute  period  within  which 
each  operation  is  proposed.  ATC  will 
retain  the  authority  to  approve  or  deny 
a  request  and  will  exercise  it  as 
necessary.  Consequently,  up  to  50 
percent  of  the  commuter  slots  can  be 
used  with  larger  aircraft  without  any 
regard  to  the  30-  and  60-minute 
restrictions  contained  in  14  CFR  part  93, 
appendix  B,  and  additional  delays 
should  not  result.  'Therefore,  the  rule 
adopted  eliminates  the  hourly  and  half- 
hourly  restrictions  found  in  14  CFR  part 
93,  appendix  B. 

The  rule  as  adopted  incorporates  the 
proposed  75-day  advance  request 
provision.  The  FAA  anticipates  a 
substantial  increase  in  requests  to  use 
larger  aircraft  in  commuter  slots  because 
of  the  adoption  of  this  rule.  This 
increase  will  add  to  the  workload  of 
A'TC  in  analyzing  each  requested 
operation’s  impact  on  air  traffic 
movement  and  would  require  more  time 
to  process  the  requests.  Because  the 
carriers  have  informed  the  FAA  that 
they  need  as  much  notice  as  possible  to 
schedule  aircraft  and  crews,  the  FAA 
will  amend  the  notice  provision  of  14 
CFR  93.221(e)(4)  to  require  that  a  carrier 
submit  its  request  to  ATC  75  days  in 
advance  of  the  planned  operation  of  a 
larger  aircraft  in  a  commuter  slot, 
enlarging  by  15  days  the  current 
advance  notice  requirement.  ATC 
retains  the  authority  to  disapprove  a 


request  based  on  actual  conditions  at 
the  time  of  the  request  or  anticipated  at 
the  planned  start  date.  ATC’s  approval, 
conditional  approval,  or  disapproval 
will  continue  to  be  issued  more  than  45 
calendar  days  before  the  planned  start 
date  stated  in  the  notice  to  allow 
requesting  carriers  time  to  make 
operational  and  marketing  preparations. 
ATC  approval  for  a  specific  operation 
will  be  valid  for  30  days  after  the 
planned  start  date,  and  will  then  expire 
if  the  operation  has  not  commenced. 

The  second  requirement  is  that  an 
arrival  gate  be  available  without  any 
planned  waiting  time.  This  amendment 
does  not  change  the  current  requirement 
that  any  carrier  intending  to  operate 
commuter  slots  with  larger  aircraft  have 
sufficient  gates  available  for  those 
operations,  to  prevent  ramp  and  taxiway 
congestion  which  could  result  from 
additional  jet  operations.  This 
requirement  appears  to  have  helped 
avoid  any  adverse  impact  on  ground 
congestion  that  might  have  resulted 
from  Amendment  No.  93-62.  If  an 
aircraft  arrives  without  having  a  gate 
available,  the  ground  controller 
typically  must  direct  the  aircraft  to  a 
holding  area  located  away  fi-om  the  gate 
area  and  then  clear  the  aircraft  back  into 
the  gate  area  when  a  gate  becomes 
available.  Depending  on  the  area  used, 
this  process  may  involve  directing  the 
aircraft  across  active  runways  and 
taxiways,  further  increasing  controller 
workload  and  impeding  other 
operations.  Additionally,  holding  areas 
at  O’Hare  are  limited  and  will  be  further 
limited  during  the  winter  season  when 
certain  holding  areas  are  designated  for 
use  as  secondary  deicing  facilities. 

The  advance  notice  and  certification 
of  gate  availability  requirements 
contained  in  Amendment  No.  93-62 
have  helped  prevent  the  bunching  of 
additional  operations  at  peak  periods. 
These  requirements  provide  the 
foundation  for  increasing  to  50  percent 
the  number  of  commuter  slots  for  which 
larger  aircraft  could  be  used.  Therefore, 
the  rule  adopted  retains  the  requirement 
that  gates  be  available  to  service  these 
operations  and  that  a  carrier  obtain  ATC 
approval  for  its  operation  prior  to  the 
start  of  such  operation. 

Experience  m  implementing  and 
working  with  Amendment  No.  93-62 
continues  to  indicate  that  the  agency 
can  remove  the  trial  basis  provision  the 
amendment  contained.  The  use  of 
commuter  slots  as  proposed  herein 
should  not  exacerbate  delays  because 
ATC  will  retain  its  authority  under  the 
notice  provisions  of  existing  14  CFR 
93.223(e)(5);  that  authority  permits  ATC 
to  ensure  that  the  scheduling  of 
additional  arrivals  and  departures  with 


larger  aircraft  will  be  distributed  to 
avoid  bunching  of  operations  with 
resulting  congestion  and  delays.  If 
further  experience  indicates  a  need  for 
adjustment,  however,  the  rule  can  be 
amended  to  resolve  any  unforeseen 
circumstance  that  may  arise. 

Removing  the  expiration  date  of  14 
CFR  93.221(e)(8)  will  subject  any  future 
changes  to  notice  and  comment 
procedures.  This  provides  some  stability 
upon  which  the  airlines  can  rely  in 
developing  their  long-term  schedules  to 
maximize  the  use  of  O’Hare’s  capacity. 

As  proposed,  the  rule  adopted  adds  to 
the  notice  provision  the  requirement  to 
provide  the  series,  type,  and  actual 
seating  configuration  of  the  aircraft  to  be 
used  in  the  commuter  slots.  This 
information  is  needed  to  ensure  that  the 
seat  and  weight  limits  are  being  met. 

The  Department  is  concerned  about 
the  potential  effect  of  the  rule 
modification  on  service  to  small 
communities.  The  majority  of  support 
for  the  petition  came  from 
representatives  or  residents  of  small  and 
mid-size  cities  for  which  AAL  has 
promised  to  continue  or  add  jet  service. 
Contrary  to  the  belief  of  many  of  those 
commenters,  no  current  government 
regulation  prevents  AAL  or  any  other 
carriers  from  providing  jet  service  to 
their  communities,  and  this  rule  will 
not  require  any  carrier  to  fly  to  their 
cities,  much  less  dictate  the  type  of 
equipment  to  be  used. 

The  Department  seeks  to  promote 
access  by  all  communities  to  the  air 
transportation  system.  It  ensures  that 
Essential  Air  Service  is  provided  to 
eligible  points  and  supports  the 
availability  of  air  service  to  other  small 
communities.  To  balance  the  interests  of 
maximum  economic  use  of  a  limited 
resource,  on  the  one  hand,  and  the 
Department’s  interest  in  preserving 
service  to  smaller  markets  in  the 
Chicago  region,  on  the  other,  the  FAA 
is  increasing  the  number  of  commuter 
slots  that  can  be  operated  with  larger 
aircraft  only  to  50  percent  of  the 
commuter  slots  held  by  each  carrier  at 
O’Hare,  rather  than  eliminating  the 
commuter  slot  restrictions  entirely. 
Limiting  seating  to  110  passengers  and 
maximum  takeoff  weight  to  126,000 
pounds  will  inhibit  the  use  of  commuter 
slots  with  long-haul  aircraft  designed  for 
higher  demand  markets.  The 
Department  will  continue  to  monitor  the 
use  of  commuter  slots  at  O’Hare,  using 
the  Essential  Air  Service  program  when 
necessary. 

The  NPRM  solicited  comments  on  slot 
withdrawals  for  international  operations 
under  14  CFR  93.217,  if  commuter  slots 
were  going  to  be  used  for  operations 
with  larger  aircraft  that  might  serve 
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foreign  markets.  Commenters  opposing 
the  proposed  rule  saw  international 
withdrawals  of  commuter  slots  as 
potentially  reduced  slots  available  to 
serve  smaller  communities.  AAL,  UAL, 
and  other  supporters  of  the  proposed 
rule  also  opposed  incorporating 
commuter  slots  into  O 'Hare’s 
international  withdrawal  regime. 
Although  the  proposal  was  not  to 
subject  all  commuter  slots  to 
withdrawal  for  international  operations, 
the  FAA  will  not  alter  the  international 
slot  provisions  to  include  any  commuter 
slots. 

Environmental  Review 

The  FAA  has  conducted  three 
analyses  of  the  potential  environmental 
impact  of  this  rule  amendment  using  the 
Area  Equivalent  Method  (AEM) 
computer  model.  The  first  analysis 
factored  in  the  use  of  larger  aircraft  in 
50  percent  of  the  commuter  slots 
without  any  Stage  3  restriction.  As  a 
worst  possible  case  scenario,  it  assumed 
that  all  of  the  affected  slots  would  be 
used  with  B737-200’s  or  DC-9-30’s; 
these  are  Stage  2  aircraft  that  generate 
the  most  noise  among  the  aircraft  that 
the  rule  will  allow  to  operate  in 
commuter  slots.  The  analysis  indicated 
a  worst  scenario  increase  of  6  percent  in 
the  Day  Night  Average  Sound  Level 
(DNL)  65  dB  contoiu. 

The  second  analysis  included  Stage  3 
aircraft  only.  Applying  a  Stage  3 
restriction  brought  the  DNL  65  dB 
contour  increase  down  to  less  than-1 
percent. 

The  third  analysis  was  performed 
assuming  that  Fokker  lOO’s  would  be 
substituted  in  108  slots  for  commuter 
turboprops  holding  50  to  74  seats,  and 
B737-500’s  would  similarly  be 
substituted  in  another  108  slots.  This 
distribution  resulted  in  a  DNL  65  dB 
contour  increase  of  less  than  0.5 
percent. 

The  FAA  has  therefore  determined 
that  this  amendment,  even  without  the 
Stage  3  requirement,  is  consistent  with 
existing  national  environmental  policies 
and  objectives  as  set  forth  in  section 
101(a)  of  the  National  Environmental 
Policy  Act  (NEPA)  and  would  not 
significantly  affect  the  quality  of  the 
human  environment  or  otherwise 
include  any  condition  requiring 
consultation  pursuant  to  section 
102(2)(c)  of  NEPA.  As  mentioned 
previously,  however,  the  FAA  will 
monitor  the  type  of  larger  aircraft  used 
in  the  commuter  slots  to  determine 
whether  there  is  an  increase  in  the  use 
of  non-Stage  3  aircraft  due  to  the 
implementation  of  this  rule.  The  FAA 
may  determine  that  further  rulemaking 
on  this  subject  is  necessary  to  ensure 


that  the  composition  of  aircraft  in  the 
O’Hare  environment  is  not  drastically 
altered  to  allow  a  higher  concentration 
of  non-Stage  3  aircraft  in  the  operating 
environment  at  the  airport. 

Regulatory  Evaluation 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outwei^  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  “major”  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  “major”  rule  is  one  that  is 
likely  to  result  in  an  annual  efiect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  a 
significant  adverse  effect  on 
competition,  or  is  highly  controversial. 

The  FAA  has  determined  that  this 
amendment  is  not  “major”  as  defined  in 
the  Executive  Order;  therefore,  a  full 
regulatory  analysis,  which  includes  the 
identification  and  evaluation  of  cost 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  amendment  without  identifying 
alternatives. 

Costs 

This  amendment  is  volimtary  and  will 
not  impose  any  additional  costs  on  part 
121  or  part  135  air  carriers.  This  rule 
will  allow  them  to  use  some  of  their 
commuter  slots  (up  to  50  percent)  at 
O’Hare  Airport  for  op>erations  with 
larger  aircraft.  The  decision  whether  to 
use  the  larger  aircraft  rests,  however, 
strictly  with  the  operators,  not  the  FAA. 
An  increase  from  108  to  a  maximum  of 
217  operations  per  day  using  larger 
aircraft  will  be  permitted  in  commuter 
slots  under  this  amendment. 

The  amendment  will  not  significantly 
alter  the  operating  environment  at 
O’Hare  for  scheduled  part  121  or  part 
135  air  carriers.  It  is  not  expected  that 
ground  operations  and  departure  and 
arrival  procedures  will  be  significantly 
affected. 

This  regulation  will  have  no  effect  on 
the  safety  of  either  air  or  ground 
operations.  ATC  will  retain  the  ability  to 
disapprove  proposed  arrival  or 
departure  schedules  of  additional  larger 
airplane  operations  at  O’Hare.  ATC 
procedures  will  continue  to  maintain  a 
hi^  level  of  safety  and  efficiency. 

Memy  of  the  opposing  comments 
claimed  that  the  rule  would  inflict 
significant  economic  losses  on 
communities  that  lose  part  or  all  of  their 
air  transportation  services.  It  is  the 


decision  of  the  air  service  provider, 
however,  and  not  the  rule,  that  will 
determine  any  changes  in  service.  'The 
rule  removes,  in  part,  a  restriction  that 
perpetuates  economic  inefficiencies  in 
the  use  of  limited  resomces,  O’Hare’s 
capacity,  by  air  carriers.  If  increasing 
economic  efficiency  leads  indirectly, 
i.e.,  as  a  result  of  an  air  carrier’s 
marketing  determination,  to  a  shifting  of 
services  to  a  different  market,  that  shift 
would  likely  be  economically  positive. 

At  worst,  one  community’s  loss  of 
service  would  be  ofiset  by  another 
commimity’s  gain,  in  which  case  the  net 
economic  impact  is  neutral. 

Benefits 

This  amendment  will  reduce  some  of 
the  current  restrictions  on  the  use  of 
commuter  slots  at  O’Hare  and  will 
permit  air  carriers  holding  commuter 
slots  additional  flexibility  in  the  use  of 
these  slots.  To  the  extent  jet  aircraft  are 
substituted  for  commuter  turboprops, 
the  rule  will  benefit  passengers  flying  in 
those  aircraft  to  and  from  Chicago. 

The  amendment  could  save  time  for 
the  traveling  public.  For  most  commuter 
flights,  which  are  short-range,  tiubojets 
would  not  provide  any  significant  time 
savings.  Passengers  on  long  commuter 
flights,  however,  would  save  time.  The 
FAA  estimates  that  about  20  minutes 
could  be  saved  on  a  long  commuter 
flight  by  using  turbojet  airplanes  instead 
of  turboprop  airplanes.  The  FAA 
estimates  that  approximately  50 
passengers  would  be  on  each  turbojet 
commuter  flight.  The  estimated 
passenger  time  saved  is.  therefore,  16.7 
passenger-hours  per  commuter  flight. 
The  FAA  estimates  that  the  value  of 
passenger  time  is  $41  per  hour  for  1992. 
Allowing  turbojet  airplanes  to  be  used 
on  long  commuter  flights  would  save 
$680  in  passenger  time  for  each  long 
commuter  trip.  This  regulation  will 
allow  an  additional  109  commuter  slots 
to  be  used  in  this  way.  Assuming  half 
of  the  slots  will  be  used  for  long 
commuter  flights  with  turbojet 
equipment,  this  amendment  will  save 
about  $37,000  per  day  in  passenger 
time. 

One  commenter  criticized  this  same 
analysis  that  was  calculated  for  the 
NPRM.  The  basis  for  the  criticism  was 
that  some  communities  had  experienced 
reduced  frequency  of  flights  through 
schedule  consolidations  tmder 
Amendment  No.  93-82.  The  reduced 
schedule  flexibility  could  cause 
passengers  additional  waiting  time,  for 
example,  between  connecting  flights  at 
O’Hare,  thereby  negating  any  time 
savings  gained  through  shorter  flying  > 
times.  The  FAA  acknowledges  that  such 
a  result  is  possible,  but  the  airlines  may 
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change  dieir  sdiedules  and  reduce  the 

community  whether  Ais  n^'is 
promulgated  or  not  Tliis  rule  neither 
adds  to  nor  detracts  from  their  ability  to 
adjust  dieir  schedules  at  will.  Hie  issue 
raised  is  immaterial  to  the  regulatory 
relief  ^nrivided  air  carriers  through  diis 
rule.  The  rule  will  enable  faster  and 
enhanced  Service  to  more  passengers, 
and  the  FAA  upholds  its  conchision, 
therefore,  that  the  rule  is  beneficial. 

ComparisoB  am  Benefits  and  Gests 

The  FAA  finds  that  diere  will  be  no 
significant  costs  directly  attributable  to 
this  regulation.  However,  there  are  some 
measurable  benefits.  As  a  result,  the 
FAA  has  determined  diet  the 
amendment  will  be  cost-beneficial. 

ReguUtorjr  Flexibfiity  Oeterannatkm 

The  Regulatory  Flexibility  Act  fRFA) 
of  1980  requires  Federal  agencies  to 
review  rnlM  that  may  have  a 
“si^ficent  economic  impact  on  a 
substantial  number  of  small  entities.” 
The  FAA  has  adopted  criteria  and 
guidelines  for  determining  if  a  proposed 
or  existing  rule  has  any  signifiomt 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  FAA  defines  a  small  entity  as  an 
operator  who  owns,  but  dees  not 
necessarily  operate,  nine  or  fewer 
airplMMs.  A  substantial  number  of  smell 
entities  is  one-tiurd  of  the  mnall  entities 
provided  11  or  more  «nall  entities  me 
substantielly  impacted.  The  FAA 
defines  a  significant  economh:  impact  as 
$4,600  per  year  for  tmschednled 
operators,  $60,200  per  year  for 
s^eduled  operMois,  es^  $115,500  per 
year  for  schooled  operators  with 
aircraft  cantaining  no  less  than  60 
passenger  seats. 

No  small  entity  owning  or  opmeting 
nine  or  fewer  miplsDes  bolds  commuter 
slots  St  O’Hme.  Thus,  the  FAA 
determines  that  this  amendment  will 
have  no  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Commenkers  have  snantimoed  that 
their  local  econamies  or  businesses  will 
be  helped  or  hurt,  depending  on  the 
commenter's  location,  by  the  rule.  As 
stated  previously,  the  rs^  has  no  (&oct 
impact  OB  oonnnuBities  outride  of  the 
Cfocago  regiaB.  Seoandary  offects 
stemmritg  from  air  caniers'  deciriDns 
are  beyond  the  scope  of  tins 
determinatioB  and  could  not.  as  a 


practical  matter,  be  meaningfully 
quantified. 

Intematimud  Trade  Impact  Aaeeasment 

The  rule  amendment  will  only  affect 
domestic  operations  at  Chicago  O’Hare 
Airport.  Thus,  it  will  not  provide  either 
an  advantage  or  disadvantage  to  foreign 
air  carriers  providing  service  to  and 
from  the  United  States,  nor  will  it 
provide  either  a  trade  advantage  or 
disadvantage  to  United  States  air  ‘ 
carriers  providing  foreign  service. 

Paperwurii  Reduction  Act 

This  rule  amendment  does  not 
substantially  change  the  required 
reporting  of  infonnation  hy  air  carrier 
and  commuter  operators  to  the  FAA. 
Under  tiie  requirements  of  the  Federal 
Paperwork  Reduction  Act.  the  Office  of 
Management  and  Budget  has  approved 
the  information  collection  provision  of 
subpart  S  throu^  August  31, 1995. 

OKffl  Approval  Numl^r  2120-0524  has 
been  assigned  to  subpart  S. 

Federalism  Implicatiois 

The  amendment  set  forth  herein  will 
not  have  snbstantial  direct  effects  on  the 
states,  on  tiie  relationship  between  tiie 
national  government  and  that  of  any 
state,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  diis  regulation  will 
not  have  federalism  implications 
warranting  a  Federalism  Assessment. 

Conclosion 

For  the  above  reasons,  the  FAA  has 
determined  that  tins  rule  tlj  is  not  a 
“major  rule”  under  Executive  Order 
12291;  and  (2)  is  a  “significant  rale” 
under  Department  of  ’Transportation 
Regulatory  Policies  and  Procedures  f44 
FR 11034;  February  26. 1979),  Further, 

I  certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  tills  rale  will 
not  have  a  significant  economic  impact 
on  a  snbstantial  number  of  small 
entities. 

List  of  Subjecta  ia  14  CFR  Part  93 

Air  traffic  controL  Airports, 
Navigation  fair).  Reporting  and 
recordkeeping  requrrements. 

The  Rule  AmendoaeBt 

AcccHtim^,  puzsuaut  tothe 
authority  delegried  to  me,  tiw  FAA 


amends  part  93  of  the  Federal  Aviation 
Regulations  (14  CFR  part  93)  as  follows: 

PART  93— SPECIAL  AtR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

1.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1302, 1303, 134S. 
1354(a).  1421(a),  1424,  2451  et  seq.-,  49  U.SG. 
106(g). 

2.  Paragraphs  (e)(1)  and  (e)(2)  of 

§  93.221  are  revised  to  read  as  follows: 

$  93221  Transfer  of  slots. 

*  *  «  *  « 

(e)*  •  * 

(1)  Air  carrier  aircraft  that  may  be 
operated  under  this  paragraph  are 
limited  to  aircraft: 

(1)  Having  an  actual  seating 
confi^ration  of  110  or  fewer 
passengers;  and 

(ii)  Having  a  maximum  certificated 
takeofi  wei^t  of  less  than  126,000 
pounds. 

(2)  No  more  than  50  p«x:ent  of  the 
total  number  of  commuter  slots  held  Ity 
a  slot  holder  at  O’Hare  International 
Airport  may  be  used  with  aircrafi 
described  in  paragraph  (eKl)  of  this 
section. 

****** 

3.  Paragraphs  fe)(3),  (e)(5),  and  (e)(8) 
of  §  93.221  are  removed. 

4.  Section  93.221(e)(4)  is  redesignated 
as  §  93.221(e)(3)  and  amendwl  as 
follows: 

In  the  first  sentence,  remove  the 
number  “60“  and  add  in  its  place  the 
number  “75"^  and  in  the  second 
sentence,  after  the  words  “aircraft  type” 
add  “,  aircraft  series,  actual  aircraft 
seating  configuration”. 

5.  Paragraphs  (e)(6)  and  (eM7)  of 

§  93.221  are  redesignated  as  paragraphs 
(e)(4)  and  (e)(5),  respectively. 

Appendix  B  lo  Part  93 — {ReBaoved] 

6.  Appendix  B  to  part  93  is  removed. 

Issued  in  Washington,  DC,  on  )uly  20, 
1993. 

JoMph  N.  Del  Balzo, 

Acting  Admudstmtor. 

[FR  Doc.  93-17539  Filed  7-20-93;  11:«2  am] 
numo  CODE  4M«-43-M 


Friday 

July  23,  1993 


Part  V 

Department  of 
Education 

34  CFR  Parts  600  and  668 
Institutional  Eligibility  Under  the  Higher 
Education  Act;  Student  Assistance 
General  Provisions;  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parte  600  and  668 
RIN:  1840-AB39 

Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
Amended;  Student  AssistaiKe  General 
Provisions 

AGENCY:  Department  of  Education. 

ACTION:  Final  Regulations. 

SUMMARY:  The  Secretary  amends 
Subpart  A  of  the  Institutional  Eligibility 
Under  The  Higher  Education  Act  of 
1965,  As  Amended  regulations  and 
subpart  A  of  the  Student  Assistance 
General  Provisions  regulations.  The 
Secretary  amends  the  former  regulations 
to  make  a  technical,  clarifying  (±ange  in 
the  definition  of  the  term  "clock  hour." 
The  Secretary  amends  the  latter 
regulations  to  eliminate  a  serious  abuse 
of  the  student  financial  assistance 
programs  authorized  imder  title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended  (title  IV,  HEA  programs).  This 
latter  amendment  establishes  a 
regulatory  formula  to  determine 
whether  an  educational  program 
qualifies  in  credit  hours  as  an  eligible 
program  imder  §  668.8(a)(2)(iii),  (iv), 
and  (v).  and  the  amount  of  title  IV,  HEA 
program  assistance  that  a  student  who  is 
enrolled  in  that  eligible  program  may 
receive.  For  these  purposes,  the  formula 
requires  that  a  semester,  trimester,  or 
quarter  hour  contain  a  specific 
minimum  number  of  clc^  hours  of 
instruction. 

These  final  regulations  apply  only  to 
calculations  made  for  Title  IV,  HEA 
program  purposes.  They  do  not  interfere 
with  the  supervision  or  control  over  the 
curriculum,  program  of  instruction,  or 
administration  of  an  educational 
institution. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  September  7. 1993  or  later 
if  Congress  takes  certain  adjournments. 

If  you  want  to  know  the  effective  date 
of  these  regulations,  call  or  write  the. 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

Following  the  effective  date, 

§§  668.8(c)  and  (d)  and  668.9  shall  apply 
on  and  after  January  1, 1994.  However, 
with  regard  to  any  new  educational 
program  in  which  the  first  day  of 
instruction  occurs  on  or  after  the 
effective  date,  these  sections  shall  apply 
on  and  after  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Allen,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  4318, 


Regional  Office  Building  3,  Washington. 
DC  20202.  Telephone:  (202)  708-7888. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC,  202  area  coAb, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 


SUPPLEMENTARY  INFORMATION:  On 
October  1, 1990,  the  Secretary  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (55  FR  40148) 
proposing  amendments  to  §  668.8  and 
the  addition  of  $  668.9  of  the  Student 
Assistance  General  Provisions 
regulations.  The  NPRM  included  a 
discussion  of  the  major  issues  involved 
in  the  proposed  changes.  The  following 
list  summarizes  those  issues  and 
identifies  the  pages  of  the  preamble  to 
the  NPRM  on  which  a  discussion  of 
those  issues  may  be  found: 

Description  of  Proposed  Changes 
(page  40148) — an  explanation  of  the 
basis  for  the  proposed  regulatory 
formula. 

Background  on  Clock  Hour  to  Credit 
Hour  Conversion  Abuses  (page  40148) — 
institutions  that  convert  from  cloti: 
hours  to  credit  hours  and  the  use  of 
credit  hours  in  undergraduate 
vocational  programs  without  regard  to 
the  number  of  clock  hours  offered  in 
those  programs. 

Results  of  These  Abuses  (pages 
40148-40149) — circumvention  <jf 
minimum  program  length  requirements 
and  increases  in  the  amounts  of  Title  IV, 
HEA  program  assistance  without 
corresponding  increases  in  the  amount 
of  educational  instruction  provided. 

Limited  Scope  of  the  Proposed 
Regulations  (page  40149) — no  effect  on 
tEansferability  of  academic  credit. 

Institutions  Affected  by  Proposed 
Reflations  (page  40149). 

Expected  Impact  of  Proposed 
Regulations  on  a  Currently  Eligible 
Program  (page  40149). 

Proposed  Effective  Date  for 
Implementation  (page  40149) — Phase-in 
of  implementation  for  students  enrolled 
in  programs  that  measure  academic 
progress  in  credit  hours  in  a  cross-over 
payment  period. 

The  Secretary  is  making  significant 
changes  in  the  provisions  proposed  in 
the  NPRM,  and  is  also  further  clarifying 
the  definition  of  the  term  “clock  hour" 
in  34  CFR  part  600. 


Section  668.8  Eligible  Program 
The  Secretary  amends  §  668.8  by 
adding  a  new  paragraph  (c)  and  a  new 
paragraph  (d).  Under  those  paragraphs, 
if  an  institution  offers  an  undergraduate 
vocational  educational  program  in 
credit  hours,  the  institution  must  use 
the  formula  contained  in  paragraph  (d) 


to  determine  if  that  program  satisfies  the 
requirements  of  an  eligible  program  set 
forth  in  §  668.8(a)(2)  (iii),  (iv),  or  (v),  and 
the  number  of  credit  hours  in  that 
program  for  title  IV,  HEA  program 
purposes,  with  the  following 
exceptions. 

An  institution  need  not  use  the 
formula  in  paragraph  (d)  to  measure  the 
number  of  credit  hours  in  any 
undergraduate  vocational  educational 
program  that  is  at  least  two  academic 
years  in  length  and  provides  an 
associate  degree,  a  bachelor’s  degree,  a 
professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary. 

In  addition,  an  institution  need  not  use 
that  formula  to  measure  the  number  of 
credit  hours  in  any  undergraduate 
vocational  educational  program  if  each 
course  within  that  program  is  fully 
acceptable  for  credit  toward  that 
institution’s  associate  degree,  bachelor’s 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution’s 
degree  requires  at  least  two  academic 
years  of  study. 

The  proposed  regulatory  formula 
required  that  each  semester,  trimester, 
or  quarter  credit  hour  in  an 
undergraduate  vocational  program  had 
to  include  a  minimum  number  of  clock 
hours  of  instruction  for  the  purpose  of 
determining  whether  that  program 
qualified  as  an  eligible  program  under 
the  title  IV,  HEA  programs,  and  the 
amount  of  assistance  a  student  enrolled 
in  that  program  could  receive  under 
those  programs.  In  the  NPRM,  the 
formula  required  that  each  semester  or 
trimester  hour  include  at  least  37.5 
clock  hours  of  instruction,  and  each 
quarter  hour  include  at  least  25  clock 
hours  of  instruction.  The  Secretary 
based  the  formula  upon  the  definition  of 
the  term  "academic  year”  that  had  been 
in  use  under  the  title  IV,  HEA  programs  ~ 
for  almost  20  years.  Under  this  long¬ 
standing,  commonly  accepted 
definition,  the  Secretary  had  defined  an 
academic  year  as  at  least  24  semester  or 
trimester  hours,  36  quarter  hours,  or  900 
clock  hours  of  instruction.  Thus,  37.5 
clodc  hours  was  obtained  by  dividing 
900  clock  hours  by  24,  and  25  clock 
hours  was  obtained  by  dividing  900 
clock  hours  by  36. 

In  proposing  this  formula,  the 
Secretary  recognized  that  the  formula 
did  not  take  into  account  the  number  of 
hours  of  outside  preparation  that  a 
student  must  undergo  for  each  hour  of 
classroom  instruction.  The  Secretary  did 
not  include  outside  preparation  hours  as 
part  of  the  formula  because  of  the 
difficulty  of  independently  determining 
whether  the  number  of  outside  hours  an 
institution  might  claim  was  accurate 
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when  the  institution  applied  to  the 
Department  of  Education  (ED)  for 
eligibility  for  a  program.  However,  the 
Secretary  realist  that  a  consequence  of 
the  failure  to  include  any  hours  of 
outside  preparation  may  have  been  to 
require  too  many  classroom  hours  for 
each  credit  hour  for  certain  programs. 

During  the  comment  periM,  many 
commenters  objected  to  the  formula 
because  they  believed  that  it  required 
too  many  clock  hours  for  each  credit 
hour.  In  addition,  many  commenters 
objected  to  applying  this  formula  to 
imdergraduate  vocational  programs  that 
lead  to  degrees  requiring  at  least  two 
years  of  study  because  they  contended 
that  the  abuses  that  gave  rise  to  the 
proposed  rules  did  not  apply  to  that 
type  of  program. 

The  Secretary  believes  that  the  points 
made  by  these  commenters  were  well 
taken,  and  accordingly,  in  the  final 
regulations,  has  made  several  significant 
modifications  to  the  proposed 
regulations  and  the  proposed  formula. 
First,  the  Secretary  has  decided  to 
exclude  fiom  the  coverage  of  the 
formula  undergraduate  vocational 
programs  that  lead  to  a  degree  that 
requires  at  least  two  academic  years  of 
study.  Moreover,  the  Secretary  is  also 
excluding  fiom  the  coverage  of  the 
formula  any  vmdergraduate  vocational 
program  if  all  the  courses  in  that 
program  are  fully  acceptable  fat  credit 
towards  a  degree  that  requires  at  least 
two  academic  years  of  study.  This  latter 
exclusion  would  apply  even  though  the 
program  itself  is  not  fully  acceptable 
toward  the  degree. 

An  example  of  the  first  type  of 
program  that  is  not  covered  by  the 
regulatory  formula  is  a  two>academic* 
year  program  the  successful  completion 
of  which  results  in  an  associate  degree. 
The  following  is  an  example  of  the 
second  type  of  program. 

Junior  (Allege  A  offers  a  certificate 
program  in  computer  repair  and  also 
offers  an  associate  degree  program  in 
computer  operation.  As  part  of  the 
certificate  program,  a  student  is  required 
to  take  four  courses  in  various  asp^s 
of  computer  repairs.  All  the  courses  in 
the  computer  repair  certificate  program 
are  fully  acc:eptable  toward  the  assocnate 
degree  program  in  computer  operation. 
However,  a  student  in  the  associate 
degree  program  may  take  no  more  than 
two  of  the  four  computer  repair  courses 
for  the  associate  degree  program, 
although  the  student  may  t^e  any  two 
of  those  four  courses.  Thus,  although 
Junior  College  A’s  computer  certificate 
program  is  not  fully  acceptable  toward 
its  associate  degree  program  in 
computer  operation,  because  the 
certificate  program  requires  four  instead 


of  two  computer  repair  courses,  the 
certificate  program  is  nevertheless 
excluded  ^m  the  regulatory  formula, 
because  each  individual  course  in  the 
certificate  program  is  acceptable  for  full 
credit  toward  that  degree  program. 

The  last  significant  moaificotion  the 
Secretary  has  made  is  in  the  formula 
itself.  The  Secretary  has  reduced  the 
classroom  hours  required  for  each 
quarter  credit  hour  or  semester  credit 
hour  by  approximately  20  percent. 

Thus,  under  the  revised  formula,  each 
quarter  hour  must  have  20  rather  than 
25  classroom  hours  of  instruction,  and 
each  semester  hour  must  have  30  rather 
than  37.5  classroom  hours.  Further, 
based  upon  the  Secretary’s  recognition 
that  vocational  educational  programs 
require  some  measure  of  outside 
preparation,  the  Secretary  will  presume 
that  each  program  that  must  be 
measured  under  the  formula  provides 
outside  preparation  at  least  equal  to  the 
hours  represented  by  the  difference 
between  the  proposed  formula  and  the 
final  formula,  and  institutions  will  not 
have  to  document  that  outside 
preparation. 

An  institution  may  challenge  a 
determination  of  program  ineligibility 
under  34  CFR  600.41. 

Section  668.9  Relationship  Between 
Clock  Hours  and  Semester,  Trimester, 
or  Quarter  Hours  in  Calculating 
Awards 

The  Secretary  is  also  adding  a  new 
§  668.9.  In  this  new  section,  the 
Secretary  requires  an  institution  that 
offers  a  program  described  in  §  668.8(c) 
to  use  the  formula  contained  in 
§  668.8(d)  to  calculate  the  amount  of 
title  IV,  HEA  program  assistance  that  an 
affected  student  is  eligible  to  receive. 
However,  the  application  of  this  formula 
does  not  prevent  an  institution  fiom 
using  its  own  credit-hour  measurements 
of  that  program  for  its  own  purposes. 

Clarification  of  Existing  Rgulatory 
Provisions 

The  Secretary  is  revising  the 
definition  of  the  terms  “clock  hour”  in 
34  CFR  600.2  and  “eligible  program”  in 
34  CFR  668.8  to  eliminate  perceived 
ambiguities  in  those  definitions, 
notwithstanding  the  fact  that  the 
Secretary  believes  that  the  current 
definitions  are  not  ambiguous. 

To  demonstrate  the  number  of  clock 
hours  in  an  educational  program, 
certain  institutions  have  aggregated  the 
number  of  minutes  of  instruction 
provided  in  that  program,  and  have 
divided  those  minutes  by  50.  This 
practice  is  inconsistent  with  the 
Secretary’s  long-standing  interpretation 
under  the  current  definition  of  the  term 


“clock  hour.”  Under  that  interpretation, 
if  an  institution  seeks  to  determine  the 
number  of  clock  hours  in  an  educational 
program  by  aggregating  the  number  of 
minutes  in  that  program,  it  has  to  divide 
those  minutes  by  60  rather  than  50. 

The  revised  definition  of  a  clock  hoiir 
requires  that  each  clock  hour  of 
instruction  takes  place  in  a  discrete  60- 
minute  period.  The  Secretary  believes 
that  this  revision,  as  well  as  this 
discussion,  should  eliminate  any  further 
contentions  regarding  the  proper 
calculation  of  clock  hours. 

With  regard  to  the  definition  of  the 
term  “eligible  program.”  that  definition 
left  out  the  obvious  reqiiirement  that  the 
eligible  program  be  offered  by  an 
eligible  institution. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  NPRM,  approximately 
5,000  parties  submitted  comments  on 
the  proposed  regulations.  An  analysis  of 
the  comments  and  changes  in  the 
regulations  since  publication  of  the 
NPRM  is  publish^  as  an  appendix  to 
the  final  regulations.  Includ^  in  this 
analysis  are  comments  received  during 
public  negotiated  rulemaking  sessions. 

These  regulations  were  not  subject  to 
the  negotiated  rulemaking  process 
mandated  for  changes  made  to  parts  B, 
G,  and  H  of  title  IV  of  the  HEA  by  the 
Higher  Education  Amendments  of  1992, 
Public  Law  102-325.  Nevertheless,  the 
Secretary  invited  further  public 
comment  on  the  proposed  regulations 
diiring  the  public  negotiating  sessions, 
held  during  the  weelu  of  January  4  and 
February  1, 1993,  in  order  to  obtain 
additional  advice  fiom  the  higher 
education  community  in  the 
development  of  these  final  regulations. 

During  these  sessions,  several 
negotiators  suggested  changes  that  the 
Secretary  adopted  in  the  final 
regulations,  and  most  of  the  negotiators 
supported  these  regulations,  as  revised. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  that 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
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whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  Ming  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  teing  gathered  by  oris  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  id' Subjects 
34  CFR  Part  600 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
Education.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance  . 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.032  Federal  Stafford  Loan  Program;  84.032 
Federal  PLUS  Prc^gram;  84.032  F^eral 
Supplemental  Lo^  for  Students  Program; 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  and  84.069  State 
Student  Incentive  Grant  Program.  Catalog  of 
Federal  Domestic  Assistance  Numbers  for  the 
Federal  Direct  Loan  Demonstration  Program, 
National  Early  Intervention  Scholarship  and 
Partnership  Ingram,  and  Presidential  Access 
Scholarship  Program  have  not  been 
assigned.) 

Dated:  June  3, 1993. 

Richard  W.  Riky, 

Secretary  of  Education. 

The  Secretary  amends  parts  600  and 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  60O-INSTrTUnONAL 
EUGIBIUTY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1085, 1088, 1094,  and 
1141,  unless  otherwise  noted. 

2.  In  §  600.2,  the  definition  of  “clock 
hour"  is  amended  to  read  as  follows: 

f600.2  Deflnitione. 

«  •  •  *  « 

Clock  hour:  A  period  of  time 
consisting  of— 

(a)  A  50-minute  to  60-minute  class, 
lecture,  or  recitation  in  a  60-minute 
period; 


(b)  A  50-minute  to  60-minute  faculty- 
supervised  laboratory,  shop  training,  or 
internship  in  a  60-minute  period;  or 

(c)  Sixty  minutes  of  preparation  in  a 
program  of  study  by  correspondence. 
***** 

PART  66fr-STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

3.  The  authority  citation  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085, 1088, 1091, 

1092, 1094,  and  1141,  unless  otherwise 
noted. 

4.  Section  668.8  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a),  by  revising  paragraph 
(a)(Z](i),  and  by  adding  new  paragraphs 
(c)  and  (d),  to  read  as  follows: 

§668.8  Eligible  program. 

(a)  General.  An  eligible  program  is  a 
program  of  education  or  training  that  is 
offered  by  an  eligible  institution  and 
that — 

***** 

(2)(i)  Leads  to  an  associate,  bachelor’s, 
professional,  or  graduate  degree; 

***** 

(c)  If  an  institution  offers  an 
undergraduate  educational  program  in 
credit  hours,  the  institution  must  use 
the  formula  contained  in  paragraph  (d) 
of  this  section  to  determine  whether  that 
program  satisfies  the  requirements 
contained  in  paragraphs  (a)(2)(iii).  (iv). 
or  (v)  of  this  section,  and  the  number  of 
credit  hours  in  that  educational  program 
for  purposes  of  the  Title  IV,  HEA 
programs,  unless — 

(1)  The  program  is  at  least  two 
academic  years  in  length  and  provides 
an  associate  degree,  a  bachelor’s  degree, 
a  professional  degree,  or  an  equivalent 
degree  as  determined  by  the  Secretary; 
or 

(2)  Each  course  within  the  program  is 
acceptable  for  full  credit  toward  that 
institution’s  associate  degree,  bachelor’s 
degree,  professional  degree,  or 
equivalent  degree  as  determined  by  the 
Secretary,  provided  that  the  institution’s 
degree  requires  at  least  two  academic 
years  of  study. 

(d)  For  the  purpose  of  determining 
whether  a  program  described  in 
paragraph  (c)  of  this  section  satisfies  the 
requirements  contained  in  paragraphs 
(a)(2)(iii),  (iv),  or  (v)  of  this  section,  and 
the  numW  of  credit  hours  in  that 
educational  program  with  regard  to  the 
Title  IV,  HEA  programs — 

(1)  A  semester  hour  must  include  at 
least  30  clock  hours  of  instruction; 

(2)  A  trimester  hour  must  include  at 
least  30  clock  hours  of  instruction;  and 


(3)  A  quarter  hour  must  include  at 
least  20  clock  hours  of  instruction. 

***** 

5.  A  new  §  668.9  is  added  to  subpart 
A.  to  read  as  follows: 

i  668.9  Relationship  between  clock  hours 
and  semester,  trimester,  or  quarter  hours  In 
calculating  Title  IV,  HEA  program 

aaaistance. 

In  determining  the  amount  of  title  IV, 
HEA  program  assistance  that  a  student 
who  is  enrolled  in  a  program  described 
in  §  668.8(c)  is  eligible  to  receive,  the 
institution  shall  apply  the  formula 
contained  in  §  668.8(d)  to  determine  the 
number  of  semester,  trimester,  or 
quarter  hours  in  that  program,  if  the 
institution  measures  academic  progress 
in  that  program  in  semester,  trimester, 
or  quarter  hours. 

(Authority:  20  U.S.C.  1082, 1085, 1088. 1091, 
1141) 

Appendix 

Analysis  of  Comments  and  Changes 

(Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations.) 

Major  issues  are  grouped  according  to 
subject.  Technical  and  other  minor 
changes,  and  suggested  changes  the 
Secretary  is  not  legally  authorized  to 
make,  are  not  address^. 

Comments  Relating  to  Institutions  and 
Programs  Covered  by  the  Regulatory 
Formula 

Comments:  Many  commenters 
believed  that  the  NPRM  was  too 
sweeping  in  its  approach  to  the 
problems  identified,  and  affected  too 
broad  a  scope  of  institutions  and 
educational  programs.  Many  of  these 
commenters  also  believed  that  the 
proposed  regulations  would  have  an 
adverse  impact  on  institutions  and 
educational  programs  that  have  not 
engaged  in  the  type  of  abuses  of  the  title 
IV,  HEA  programs  described  by  the 
Secretary  in  the  NPRM. 

Many  commenters  writing  on  behalf 
of  community  colleges  strongly  believed 
that  proprietary  institutions  were 
primarily  responsible  for  the  abuse  that 
the  proposed  regulations  were 
attempting  to  eliminate,  and  it  was 
unfair  to  apply  the  proposed  formula  to 
degree-granting,  public  institutions  with 
academic  calendars  made  up  of 
standard  terms.  These  commenters 
objected  to  the  application  of  the 
proposed  formula  to  the  undergraduate 
vocational  training  programs  offered  at 
commimity  colleges,  because  the 
programs  are  already  subject  to  stricter 
State  and  accrediting  agency  controls 
than  are  programs  at  proprietary 
institutions. 
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Many  commenters  writing  on  behalf 
of  proprietary  institutions  believed  that 
commimity  colleges  and  other  public 
institutions  would  be  less  affected  by 
the  regulations,  and  that  the  propos^ 
regulations  would  disproportionately 
affect  programs  at  proprietary 
institutions.  These  commenters 
provided  examples  of  educational 
programs  offered  by  proprietary 
institutions  that  would  ^  affected  by 
the  regulations,  such  as  two-year 
programs  leading  to  an  associate  degree, 
and  argued  that  similar  programs  at 
community  colleges  would  not  be 
affected.  While  many  of  these 
commenters  acknowledged  that  some 
proprietary  institutions  have  engaged  in 
the  type  of  abuse  identified  in  the 
NPRM,  they  believed  these  actions  were 
not  sufficiently  widespread  to  warrant 
such  a  strong  response  from  the 
Secretary.  Some  commenters  believed 
that  the  proposed  regulatory  formula  in 
§  668.8(c)  should  not  apply  to  programs 
offered  at  proprietary  institutions  that 
lead  to  a  degree  or  are  two-year 
programs  that  are  acceptable  for  full 
credit  toward  a  baccalaureate  degree  at 
an  eligible  institution. 

Discussion:  The  Secretary  believes 
that  the  abuse  described  in  the  NPRM 
exists  across  all  sectors  of  the  higher 
education  community  that  provide 
undergraduate  vocational  training. 
However,  based  upon  public  comment 
and  further  review,  the  Secretary  agrees 
with  commenters  that  the  abuse  does 
not  arise  in  all  types  of  vocational 
programs,  but  is  concentrated  in  short¬ 
term  vocational  programs  that  do  not 
lead  to  associate  or  higher  degrees,  or 
are  not  fully  acceptable  toward  such 
degi^s. 

Changes:  A  change  has  been  made. 
Proposed  §  668.8(c)  has  been  revised  so 
that  the  regulatory  formula  in  proposed 
§  668.8(d)  will  not  apply  to 
undergraduate  vocational  educational 
programs  of  at  least  two  academic  years 
in  length  that  provide  an  associate, 
bachelor’s,  professional,  or  equivalent 
degree  as  determined  by  the  Secretary. 
(The  Secretary  understands  that  there 
may  be  some  institutions  that  offer  two- 
year  or  longer  vocational  programs  that 
lead  to  a  degree,  but  are  precluded  by 
State  law  horn  granting  an  "associate,” 
"bachelor’s,”  or  "professional”  degree 
for  those  programs.  The  Secretary 
generally  considers  such  a  degree  to  be 
a  degree  equivalent  to  an  associate, 
bachelor’s,  or  professional  d^ree). 

In  addition,  the  regulatory  formula  in 
§  668.8(d)  will  not  apply  to  an 
institution’s  undergraduate  vocational 
educational  programs  if  each  course 
within  those  programs  is  fully 
acceptable  for  credit  toward  ^at 


institution’s  associate  degree,  bachelor’s 
degree,  professional  degree,  or 
equivalent  degree,  as  determined  by  the 
Secretary,  provided  that  degree  requires 
at  least  two  academic  years  of  study.  In 
addition,  students  enrolled  in  the  above- 
described  undergraduate  vocational 
educational  programs  will  not  have 
their  title  IV,  program  awards 
calculated  in  accordance  with  the 
formula  contained  in  §  668.8(d). 

Comments:  A  numlrar  of  commenters 
argued  that  the  Secretary  should  rely  on 
accrediting  agencies  to  curb  this  abuse, 
and  that  the  Secretary  should  use  the 
accrediting  agency  recognition  process 
as  a  means  to  require  accrediting 
agencies  to  address  this  problem. 

Discussion:  The  Secretary  disagrees 
with  the  commenters,  because  it  is  the 
experience  of  the  Secretary  that  several 
of  the  accrediting  agencies  are  part  of 
the  problem  giving  rise  to  these 
regulations  rather  than  part  of  the 
solution.  A  review  of  Department 
records  disclosed  that  between  1983  and 
1990, 415  institutions  converted  their 
programs  from  clock  hours  to  credit 
hours,  with  84  peit:ent  of  those 
conversions  occurring  in  proprietary 
institutions.  In  addition,  during  that 
period,  284  new  proprietary  institutions 
of  higher  education  using  credit  hours 
rather  than  clock  hours  were  designated 
by  ED  as  eligible  institutions.  For  each 
conversion,  an  accrediting  agency 
approved  the  institution’s  conversion 
and  the  number  of  converted  credit 
hours;  for  each  new  institution,  an 
accrediting  agency  for  that  institution 
approved  the  number  of  credit  hours  in 
that  institution’s  vocational  programs. 

Many  accrediting  agencies  that 
accredit  vocational  programs  have 
established  conversion  formulas  that 
allow  one  semester  or  trimester  hour  for 
15  clock  hours  of  lecture  or  classroom 
instruction,  30  clock  hours  of  laboratory 
work,  or  45  hours  of  externship  work. 
However,  these  conversion  formulas  do 
not  require  any  hours  of  preparation 
outside  the  classroom,  laboratory,  and 
externship  when  determining  the  work 
needed  for  a  semester,  trimester,  or 
quarter  hour.  As  a  result,  the  use  of 
these  formulas  produces  the  very  abuse 
that  these  regulations  have  been 
developed  to  prevent,  excessive  credit 
hours  for  the  number  of  hours  of 
education  provided  by  an  institution. 

For  example,  an  academic  year,  in 
part,  is  defined  to  be  24  semester  hours 
or  900  clock  hours,  while  an  eligible 
program,  in  part,  is  defined  to  be  16 
semester  hours  or  600  clock  hours. 
However,  imder  these  formulas,  only 
360  clock  hours  of  classroom  instruction 
are  needed  to  qualify  for  one  academic 
year  of  24  semester  hours  (360  divided 


by  15  =  24),  and  only  240  clock  hours 
of  classroom  instruction  are  needed  to 
qualify  as  an  eligible  program  (240 
divided  by  15  =  16).  If  a  student  takes 
24  clock  hours  a  week,  the  minimal 
requirement  in  clock  hours  for  a  full¬ 
time  student,  it  would  take  that  student 
only  10  weeks,  or  2V2  months,  to 
complete  an  eligible  program  and  only 
15  weeks,  or  less  than  four  months,  to 
complete  a  one-academic-year  program. 

Changes:  None. 

Issues  Relating  to  the  Proposed  Formula 

Comments:  Many  commenters 
believed  that  the  relationship  between 
clock  hours  and  credit  hours  proposed 
in  the  NPRM  was  unreasonable  and 
arbitrary.  Many  commenters  noted  that 
the  formula  did  not  take  outside 
preparation  into  account  in  determining 
credit  hours  and  that  absence  resulted 
in  too  many  classroom  hours  for  each 
credit  hour.  Several  commenters 
suggested  that  the  proposed  formula  be 
modified  to  reduce  the  number  of 
classroom  hours  for  each  credit  hour  in 
recognition  of  outside  preparation  for 
those  hours. 

Discussion:  In  proposing  this  formula 
in  the  NPRM,  the  Secretary  did  not 
include  outside  preparation  hours  as 
part  of  the  formula  because  of  the 
difficulty  of  independently  determining 
whether  the  number  of  outside  hours  an 
institution  might  claim  was  accurate 
when  the  institution  applied  to  ED  for 
eligibility  for  a  program.  The  Secretary 
believed  that  such  a  failure  would  not 
have  a  significant  impact  on  most 
programs  covered  by  the  formula,  but 
the  Secretary  understood  that  it  would 
have  an  unfair  impact  for  certain 
programs.  However,  the  Secretary  agrees 
with  the  commenters  who  suggested 
that  the  formula  should  be  revised  to 
take  outside  preparation  into  account, 
yet  not  require  the  institution  to 
document  that  preparation. 

Following  the  suggestions  of  the 
commenters,  the  Secretary  has  reduced 
the  classroom  hours  required  for  each 
quarter  credit  hour  or  semester  credit 
hour  by  approximately  20  percent. 

Thus,  under  the  revised  formula,  each 
quarter  hour  must  have  20  rather  than 
25  classroom  hours  of  instruction,  and 
each  semester  hour  must  have  30  rather 
than  37.5  classroom  hours.  Further, 
based  upon  the  Secretary’s  recognition 
that  vocational  educational  programs 
require  some  measure  of  outside 
preparation,  the  Secretary  will  presume 
that  each  program  that  must  be 
measured  under  the  formula  provides 
outside  preparation  at  least  equal  to  the 
hours  represented  by  the  difierence 
between  the  proposed  formula  and  the 
final  formula,  and  institutions  will  not 
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have  to  document  that  outside 
preparation. 

Changes:  The  Secretary  has  revised 
§  668.8(d)  by  requiring  that  each  quarter 
hour  must  have  20  radier  than  25 
classroom  hours  of  instruction,  and  each 
semester  hour  must  have  30  rather  than 
37.5  classroom  hours. 

Comments:  Many  commenters 
pointed  to  the  standard  of  15  clock 
hours  per  semester  hour  and  10  clock 
hours  per  quarter  hour  as  an  acceptable 
norm  for  the  number  of  clock  hours 
required  for  a  semester  or  quarter  hour. 
Several  commenters  pointed  to 
di^erences  between  ^e  proposed 
regulations  and  the  credit-hour 
standards  recognized  by  the  Department 
of  Veterans  Affairs  (VA)  for  its 
educational  assistance  programs  and  the 
Social  Security  Administration  (SSA) 
for  its  survivors’  benefits  program.  A 
number  of  commenters  objected  to  the 
Secretary’s  proposal  because  it  does  not 
distinguish  between  modes  of 
instruction,  i.e..  lecture  or  theory, 
laboratory,  and  shop  or  practicum. 

Discussion:  As  noted  in  the 
discussion  relating  to  accrediting 
agencies,  the  Secretary  believes  that  the 
ratio  of  15  clock  (lecture)  hours  for  one 
semester  hour  and  10  clock  (lecture) 
hours  for  one  quarter  hours  produces  an 
excessive  number  of  credit  hours 
because  those  ratios  do  not  take  into 
account  outside  preparation. 

Under  the  standard  unit  of  measuring 
credit  in  higher  education,  the  Carnegie 
Unit  of  Credit,  one  credit  hour  generally 
consists  of  one  hour  of  classroom  work 
and  two  hours  of  outside  preparation  a 
week  over  the  course  of  an  academic 
term.  For  example,  one  semester  hour 
requires  one  hour  of  classroom  work 
and  two  hours  of  outside  preparation  a 
week  during  a  semester.  If  a  semester 
lasted  15  weeks,  one  semester  hour 
would  require  approximately  45  hours 
of  work.  If  a  formula  converts  clock 
hours  into  semester  hours  by  using  a 
15/1  formula,  that  formula  takes  into 
account  only  one/third  of  the  hours  of 
work  required  for  a  semester  hour. 

With  regard  to  commenters’  mention 
of  a  different  treatment  of  the 
relationship  between  clock  hours  and 
credit  hours  in  survivors’  benefits 
programs  administered  by  the  SSA,  that 
agency  currently  administers  no  benefit 
program  that  involves  survivors 
enrolled  in  postsecondary  education. 
Moreover,  when  that  agency  did  have 
such  a  program,  it  did  not  establish  a 
relationship  between  clock  hours  and 
credit  hours.  It  merely  developed  a 
definition  of  a  full-time  student.  See  20 
CFR  404.369. 

With  regard  to  the  VA’s  treatment  of 
this  subject,  it  is  far  from  clear  after 


reading  the  relevant  statutes  and 
regulations  governing  the  VA  education 
benefit  programs,  20  U.S.C.  1788  and  38 
CFR  21.4270,  that  the  VA’s  treatment  of 
the  clock-hour/credit-hour  relationship 
is  at  odds  with  the  approach  adopted  in 
these  final  regulations. 

With  regard  to  the  failure  to  recognize 
modes  of  instruction,  the  Secretary 
believes  that  the  modified  final 
regulations  eliminate  any  need  to 
distinguish  between  those  modes. 

Changes:  None. 

Other  Comments 

Comments:  Most  commenters 
acknowledged  that  the  abuse  that  the 
Secretary  described  in  the  NPRM,  a 
purported  increase  in  the  quantity  of 
education  provided  in  vocational 
programs  created  solely  by  the 
conversion  of  the  measurement  of  those 
programs  from  clock  hours  to  credit 
hours,  is  a  serious  problem.  However,' 
there  was  no  general  consensus  among 
the  commenters  as  to  the  best  way  to 
address  the  problem.  In  addition,  many 
commenters  disagreed  with  the 
Secretary’s  prtmosed  solution. 

Discussion:  The  Secretary  appreciates 
that  the  commenters  understand  that  the 
abuse  described  in  the  NPRM  is  a 
serious  problem  and  is  disappointed  in 
the  lack  of  consensus  among  the 
commenters  with  regard  to  the  best 
solution  to  the  problem.  However,  the 
Secretary  believes  that  the  absence  of  a 
consensus  does  not  justify  inaction  in 
the  face  of  this  problem. 

Changes:  None. 

Comments:  Several  commenters  noted 
that  amendments  to  the  statutory 
definitions  in  the  HEA  of  the  terms 
“eligible  program”  and  “academic  year” 
by  the  Higher  Education  Amendments 
of  1992,  Public  Law  102-325,  negated 
6uiy  need  for  these  regulations.  In  those 
new  statutory  definitions,  there  is  now 
a  requirement  that  an  eligible  program 
be  at  least  15  weeks  (or  in  some  cases 
10  weeks)  and  that  an  academic  year 
consists  of  at  least  30  weeks  of 
instructional  time. 

Discussion:  The  Secretary  agrees  that 
those  statutory  changes  help  in  reducing 
the  abuse  of  claiming  an  excessive 
number  of  credit  hours  for  a  program. 
However,  the  Secretary  believes  that 
these  changes  do  not  alleviate  the  need 
for  these  regulations  since  the  statutory 
changes  address  a  different  mode  of 
creating  excessive  credit  hours  for 
programs,  i.e.,  compressing  those 
programs  into  short  periods  of  time.  The 
statutory  change  does  not  address  the 
creation  of  excessive  credit  hours  for 
undergraduate  vocational  programs  by 
the  measurement  of  those  programs  in 
credit  hours.  Therefore,  the  Secretary 


believes  that  this  regulation  is  still 
needed  to  prevent  this  abuse. 

Changes:  None. 

Comments:  Many  commenters 
perceived  the  proposed  regulations  as 
an  intrusion  into  the  academic  afiairs  of 
postsecondary  educational  institutions. 
Some  commenters  believed  that  the 
proposed  regulations  violate  sections 
103  of  the  Department  of  Education 
Organization  Act  and  432  of  the  General 
Education  Provisions  Act,  which 
prohibit  the  Secretary  and  other  officials 
of  ED  from  exercising  any  direction, 
supervision,  or  control  over  the 
curriculum,  program  of  instruction, 
administration,  or  personnel  of  any 
educational  institution. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  As  the 
Secretary  stated  in  the  preamble  to  the 
NPRM,  these  regulatory  provisions  “are 
not  intended  to  and  do  not  interfere 
with  the  supervision  or  control  over  the 
curriculum,  program  of  instruction  or 
administration  of  an  educational 
institution.”  55  FR  40148.  Nor  do  they 
intrude  into  the  academic  affairs  of 
postsecondary  educational  institutions. 
These  provisions  apply  only  to 
calculations  made  for  title  IV,  HEA 
program  purposes,  i.e.,  whether  a 
program  qualifies  as  an  eligible  program 
under  §  668.8,  and  the  amount  of  title 
IV,  HEA  program  assistance  that  a 
student  enrolled  in  an  eligible  program 
m^  receive. 

Changes:  None. 

Comments:  Many  commenters  fell 
that  the  proposed  regulations  were 
discriminatory  against  students  in 
vocational,  trade,  and  technical 
programs. 

Discussion:  The  Secretary  does  not 
agree  with  the  commenters.  These 
regulations  are  designed  to  prevent 
institutional  abuses  of  the  title  IV,  HEA 
programs.  The  abuses  involve 
vocational  programs.  To  the  extent  that 
the  regulations  curb  or  prevent  further 
abuse,  the  regulations  do  not 
discriminate  against  students  enrolled 
in  vocational  programs.  The  regulations 
simply  ensure  that  these  students  are 
enrolled  in  eligible  programs  for  title  IV, 
HEA  program  purposes,  and  further 
ensure  that  the  students  receive  the  aid 
for  which  they  are  eligible,  if  the 
programs  in  which  they  enroll  are 
eligible  programs. 

Changes:  None. 

Comments:  Some  commenters 
complained  about  the  administrative 
burden  that  the  regulations  would 
impose  on  institutions  having  some 
eligible  programs  that  are  affected  by  the 
regulations  and  some  that  are  not.  Many 
commenters  argued  that  the  proposed 
regulations  would  require  an  institution 
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to  create  two  systems  for  determining  a 
student’s  eligibility  for,  and  amount  of, 
title  rv,  HEA  program  assistance.  One 
system  would  govern  its  students 
enrolled  in  vocational  educational 
programs  covered  by  the  regulatory 
formula,  while  the  other  would  govern 
its  students  enrolled  in  educational 
programs  that  were  not  covered  by  the 
formula. 

Discussion:  The  Secretary 
imderstands  that  an  institution  may 
have  to  use  two  systems  for  determining 
its  students’  eligibility  for,  and  amount 
of,  title  IV,  HEA  program  assistance.  The 
Secretary  believes  that  the  revision  to 
§  668.8(c)  that  excludes  various  classes 
of  undergraduate  vocational  programs 
from  the  regulatory  formula  will  limit, 
and  in  many  cases  remove,  the  need  for 
institutions  to  use  two  systems. 

However,  an  institution  currently  makes 
distinctions  with  regard  to  its  students 
vis-a-  vis  the  title  IV,  HEA  programs.  For 
example,  distinctions  are  based  upon 
the  type  of  program  in  which  the 
student  is  enrolled,  a  student’s 
enrollment  status,  and  whether  the 
student  is  a  regular  student.  In  any 
event,  the  small  administrative  burden 
that  some  institutions  may  face  does  not 
justify  inaction  given  the  seriousness  of 
the  problem. 

changes:  None. 

Comments:  Some  commenters  argued 
that  the  regulations  should  distinguish 
between  eligible  programs  that  are 
primarily  “academic”  in  nature  and 
those  that  are  strictly  "vocational.” 

Discussion:  The  regulations 
distinguish  between  eligible  programs 
that  are  academic  in  nature  and  ^ose 
that  are  vocational.  The  final  regulations 
apply  only  to  educational  programs  that 
qualify  as  part  of  an  eligible  institution 
imder  the  HEA  because  the  programs 
are  vocational,  i.e.,  they  prepare 
students  for  gainful  employment  in  a 
recognized  occupation.  See 
§  668.8(a)(2)(iii),  (iv),  or  (v). 

Changes:  None. 

Comments:  Several  commenters 
predicted  that  institutions  would  add 
extra  clock  hotirs  of  instruction  to 
existing  educational  programs  in  order 
to  qualify  students  for  more  title  IV, 

HEA  program  assistance.  Many 
predicted  that  the  added  clock  hours 
would  be  in  the  form  of  shop  or 
externship  credit. 

Discussion:  If  institutions  affected  by 
these  regulations  add  meaningful 


additional  training  to  their  educational 
programs,  students  in  those  programs 
should  be  eligible  for  title  IV,  HEA 
program  assistance  that  reflects  that 
additional  training.  However,  the 
Secretary'  strongly  cautions  institutions 
from  adding  additional  clock  hours  with 
no  educational  value,  such  as  study 
halls,  in  order  to  qualify  students  for 
title  rv,  HEA  program  assistance,  or 
additional  assistance.  If  an  institution 
adds  clock  hours  of  the  latter  type,  it 
will  be  liable  for  any  title  IV,  HEA 
program  funds  it  receives  as  a  result  of 
that  addition,  and  may  be  terminated 
from  participation  in  the  title  IV,  HEA 
promms. 

Changes:  None. 

Comments:  A  number  of  commenters 
predicted  that  the  loss  or  reduction  of 
eligibility  of  Federal  Pell  Grant  Program 
assistance  to  students  enrolled  in 
undergraduate,  short-term,  vocational 
training  programs  affected  by  these 
regulations  will  result  in  a  greater 
student  dependency  on  Federal  Stafford 
loans,  and  will  increase  the  default  risk 
these  students  pose.  Many  commenters 
believed  such  a  consequence  would  be 
counterproductive  to  the  Secretary’s 
initiative  to  reduce  defaults  in  the 
Federal  Stafford  Loan  and  Federal  SLS 
programs. 

Discussion:  The  Secretary  disagrees. 
As  the  Secretary  previously  stated, 
students  should  receive  the  title  IV, 

HEA  program  assistance  for  which  they 
qualify.  Moreover,  as  a  result  of  changes 
made  to  the  HEA  by  the  Higher 
Education  Amendments  of  1992,  Public 
Law  102-325,  the  definition  of  an 
eligible  program  is  the  same  for  the 
Federal  Pell  Grant  Program  and  the 
Federal  Stafford  Loan  and  Federal  SLS 
Programs.  Therefore,  if  a  program  is  not 
an  eligible  program  for  the  Federal  Pell 
Grant  Program,  it  is  not  an  eligible 
program  for  the  Federal  Stafford  and 
Federal  SLS  Programs.  As  a  result,  these 
regulations  will  not  substantially 
increase  the  number  of  borrowers  in 
those  programs. 

Changes:  None. 

Comments:  Many  commenters  argued 
that  the  proposed  regulations  will  have 
a  negative  impact  on  students  from  low- 
income,  disadvantaged  backgroimds 
who  enroll  in  the  undergraduate 
vocational  training  programs  affected  by 
these  regulations.  Many  of  these 
commenters  believed  that  the  proposed 
regulations  will  discourage  many  of 


these  students  from  pursuing 
postsecondary  education. 

Discussion  .-The  Secretary  disagrees. 
These  regulations  will  protect  low- 
income,  disadvantaged  students  and  all 
other  students  from  being  victimized  by 
vmscrupulous  schools  that  claim  to  offer 
a  quantity  of  education  that  is  greater 
than  the  quantity  of  education  they 
actually  provide.  Furthermore, 
commenters  provided  no  evidence  that 
these  regulations  would  discourage 
students  from  pursuing  postsecondary 
education. 

Changes:  None. 

Comments:  Some  commenters 
believed  that  the  proposed  regulations 
would  discourage  students  from 
attending  short-term  training  programs. 

Discussion:  The  Secretary  disagrees. 
These  commenters  have  provided  no 
evidence  to  substantiate  these  claims, 
and  the  Secretary  has  no  reason  to 
believe  that  this  will  occur. 

Changes:  None. 

Comments:  A  number  of  commenters 
believed  that  the  proposed  regulations 
would  have  a  serious  economic  impact 
on  many  postsecondary  institutions. 
Many  commenters  writing  on  behalf  of 
proprietary  institutions  believed  that  the 
proposed  regulations  would  force  many 
proprietary  schools  to  close.  Several 
commenters  objected  to  the  Regulatory 
Flexibility  Act  certification  in  the 
NPRM  on  the  grounds  that  the 
regulations  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Discussion:  If  tliese  regulations  have 
any  negative  economic  impact,  that 
impact  will  fall  almost  exclusively  on 
those  institutions  that  have  exaggerated 
the  educational  quantity  of  their 
educational  programs.  'There  is  no 
evidence  that  suggests  that  these 
regulations  will  force  schools  to  close. 
Only  those  small  entities  that  perpetuate 
clock-hour-to-credit-hour  conversion 
abuses  would  be  impacted  by  these 
regulations  and  not  the  entire  sector  of 
small  institutions  that  are  classified  as 
small  businesses  or  organizations  imder 
provisions  in  the  Regulatory  Flexibility 
•  Act. 

Changes:  None. 

(FR  Doc.  93-17512  Filed  7-22-93;  8:45  ami 
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38984, 38985, 39435, 39437, 
39439,39440,39442 
71  . 36157,  36158,  36628, 


38322, 38734, 39474, 39475, 
39476, 39478,39479 


73 . 38323 


01 

.36738 

121 . - . 

..36116,  36738 

185 . . . 

.  36116,  36738 

1272 

. 36159 

15  CFR 

770 . 

. 36^ 

TTS 

. 36353 

777 . 

. 36353 

78.6 . .  . 

.36.35.3 

787 . 

. 36353 

788 . . . 

. 36353 

790 . 

_ _ 36353 

806 . . 

. 38289 

921 . 

. 38214 

PropoMd  RuIm: 

286 . . . . 

. . 39486 

808.....  . . 

. 38324 

16  CFR 

114S . 

37554 

1210.  .  . 

37557 

1700 . 

. „.38961 

PropoMd  RuIm: 
244 . 

. 35414 

412 . . 

. „....35907 

17CFR 


204...... 

. ,38619 

239 . 

. . . .35367 

240 . 

. 36866,  37413.  37655 

249 . 

. 35367 

>*ropo— d  Ru(m: 

240 . .37445,  38092 

270 . . . 38095 


18  CFR 


2 . 38290.38524.38964 

157 . 38524 

260..™ . 38524 

271  . . 38528 

284 . 38524 

385 . 38524 

PropoMd  RuIm: 

35 . 36172 

284 . . „..37447 

341  . 37671 

342  . _...37671 

343  . 37671 

344  . 37671 

345  . 37671 

347 . 37671 

352 . 37671 

360  . 37671 

361  . . 37671 

375 . . . 35415,  37671 


19  CFR 

148 . 

. 35862.  38167 

151 . 37853 


PropoMd  RuIm: 

12 . . . 37884 

24 . . 37884 


178.  . . 

. . . . . 37884 

20  CFR 

404 . 

. 36008,  36133 

416 . 

. ..36059 

21  CFR 

5 . . . 

_ _ 39141 

73 . 

. 36134 

14 . 

. 36867 

178 . 

. 37854 

55 . 

. 35371 

291 . 

. 38704 

540 . 

. 39094 

510  36134,  37855,  38971 

541 . 

. 39094 

520 . 36134,  38971,39443 

522 . . . 38972 

PropoMd  RuIm: 

rW  .'470S2 

524 . 

. 38972 

301 . 

.'19096 

Propoood  RuIm: 
350 . 

540 . 

. 39096 

. 38541 

545 . 

. 39096 

870 . . 

. 36290 

29  CFR 

18 . 

1400 . 

876 . 

22  CFR 

. 35416 

. 38498 

. 35377 

120 . 

. 39280 

1915 . 

. . 35512 

121 . 

.  39280 

2606 . 

. 35377,  37991 

122  . 

.  39280 

2610 . 

. 38049 

123 . 

.3.Q2fln 

2612 . 

. . 35377 

124 

. 39280 

2615 . 

_  _ _ 35377 

125 . . . 

. 39280 

2616 . 

.  . . 35377 

126 . 

.35864,  39280 

2619 . 

. .'....38050 

127  . 

128  . 

. „..;.39280 

,,,,  .3Q2R0 

2622 . 

2623 . 

..35377.  37991,  38049 
. 35377,  37991 

130  . . 

.39290 

2844—... 

. 38051 

23  CFR 

140 . . 

695 

. 39142 

.3929.3 

2676 . 

30  CFR 

202 . 

. 38052 

. .  . 37420 

695 

30973 

206 . 

.  -  _ _ 37420 

PfopoMd  RuIm: 

710.- . 

904 . 

...  -.  —..38532 

. 38987 

920 . 

. 36135 

938. 

. 36139 

713 . . . 

. 38987 

PropoMd  RuIm: 

720 

.39997 

906 . 

. 38989 

913 . 

_  .38543 

24  CFR 

914 . 

. 3K43 

203 . . 

. 35369 

915 . 

. 38991 

236 . .  . 

. 37802 

916 . 

. . 37447 

241 

934 . 

. . 37449 

248 . . 

. . 37802 

935 _ 

. 36177,  36178 

280 . . . 

. . 38530 

31  CFR 

203 _ 

572- . 

-36518,  36546 

. . . . -.35395 

Pn^>09#d  RuIm; 
16 . 

. 37598 

585 

3.6999 

202 _ 

_ 37885 

32  CFR 

207.„ . . 

_ 35724 

. . 36400 

213 . . . . 

. -....35724 

199 

706-... 

,36867 

220 

. . 36724 

341 . . 

. 39368 

. ^0360,  39368 

221....- . - 

. . . 35724 

232 . . 

_ 35724 

•354 . 

355 . 

. .39369,  39368 

234 . . . 

_ 35724 

.356 . 

. 39360,  39366 

241 . . . . 

35724 

3.57 

. . . 39360i  39365 

244  . 

. 35724 

358 . 

. 39360i  39363 

880 . . . 

881 _ _ _ 

. 35416 

. .—35416 

359 . 

. 39360.  39362 

360 . 

. - . 39360,  39361 

883 . 

_ _ 35416 

884....- . - . 

. 35416 

361 . 

. 39360 

364 

. . 39360 

886 . 

888 . 

3500 . 

. —35416 

. 36175 

- . 36176 

369 . . 

. . . 39368 

377 . 

385  - 

— - . 39360 

. 39360 

26  CFR 

PropoMd  RuIm: 

386 

_  _ _ 39360 

. 35419 

387 . 

393 . 

. - . 39360 

. 39360 

31 . 

398 . 

. . . . . 33360 

27  CFR 

9 _ _ 

399 . 

. 39360 

r«977 

PropoMd  RuIm: 

501 

_ _ _ 37770 

PropoMd  RuIm: 

552.... 

. . 37774 

4  . ; 

5  . - . . 

. 35908 

...35908,  36516 

33  CFR 

7 . — . 

...38542,  38543 

28  CFR 

IVAI . 0CM90,  OOWO, 

38055, 38298, 38299, 38300, 
38301,39144 

0 . . . 

. 35371 

110 

. . . 36356 

. . . 39444 

117 . 

. . -....36357, 

5 . - . 

....- . 37417 

38056,  39145,  39146 
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164  36141 

165  . 36357.  3^7.  36868. 

38056. 38302. 39150. 39151 

334 . 37606.  37889 

PropoMd  RuIm: 

110 . 38100.  38101 

117 - 36629.  38102 

130.. . . 38993 

131  . 38993 

132  . 38903 

137„ . 38903 

334 _ 37889 

34CFR 

12 . 36869 

74  . 36869 

75  . 36869 

76  . 36869 

77  . 36869 

81 . 36869 

86 . 36869 

99 . 36869 

200  . 36869 

201  . 36869 

206 . 36869 

208 . 36869 

212 . 36869 

218 . 36869 

221  . 36869 

222  . 36869 

230  . 36869 

231  . 36869 

236  . 36869 

237  . 36869 

238.’. . 36869 

263 . 36869 

280 . .....36869 

282 . 36869 

300  . 36869 

301  . 36869 

303 . 36869 

305 . ; . 36869 

307 . 36869 

309 . 36869 

315  . 36869 

316  . 36869 

318  . 36869 

319  . 36869 

324 . 36869 

327 . 36869 

356 . 36869 

361 . 36869 

363 . 36869 

376 . 36869 

378.. ..; . 35762 

380 . 36869 

400  . 36869 

401  . 36869 

402  . 36869 

403  . 36869 

405  . 36869 

406  . 36869 

407  . 36869 

408  . 36869 

409  . 36869 

410  . 36869 

411  . 36869 

412  . 36869 

413  . 36869 

414  . 36869 

415  . 36869 

416  . 36869 

417  . 36869  . 

418  . 36869 

419  . 36869 

421 . 36869 


422 . 

. 36869 

423 . 

424 . 

. 36869 

425 . 

426.... . . 

.•ViflfiQ 

427 . . . 

. 36869 

428 . 

. 36869 

431 . 

. 36869 

432 . 

. . 36869 

433 . . . 

. 36869 

434 _ 

. „....36869 

435 . 

. 36869 

436 . . 

. 36869 

437 . . 

. 36869 

438 . 

. 36869 

441 . 

. 36869 

460 . 

. 36869 

461 . 

. 36869 

462 . 

. 36869 

463 . 

. 36869 

464 . 

. 36869 

471 . 

. 36869 

472 . 

. 36869 

473 . 

. 36869 

474 . 

. 36869 

475 . 

. 36869 

476 . 

. 36869 

477 . 

. 36869 

489 . 

. 36869 

490 . 

. 36869 

491 . 

. 36869 

555 . 

. 36869 

562 . 

. 36869 

581 . 

. 36869 

600 . 

..36869,  39618 

608 . 

. ’.38711 

609 . 

. 38711 

612 . 

. 36869 

617 . 

. 36869 

624 . 

. 36869 

625 . 

. 36869 

626 . 

. 36869 

627 . 

. 36869 

628 . 

. 36869 

630 . 

. 36869 

636 . 

. 36869 

637 . 

. 36869 

639 . 

. 36869 

648 . 

. 36869 

653 . 

. 36869 

654 . 

. 36869 

664 . 

. 36869 

668 . 

..36869,  39618 

671 . 

. ..36869 

674 . 

. 36869 

675 . 

. 36869 

676 . 

. 36869 

682 . 

. 36869 

685 . 

. 36008 

690 . 

. 36869 

755 . 

. 36869 

757 . 

. 36869 

758 . 

. 36869 

762 . 

. 36869 

769 . 

. 36869 

770 . 

. 36869 

PropoMd  RuIm: 

361 . 

. 38482 

631 . 

. 38504 

632 . 

. 38504 

633 . 

. 38504 

634 . 

. 38504 

635 . 

. 38504 

650 . 

. 37890 

692.... . 

. 36110 

36CFR 


51 . 36596 


PropoMd  RuIm; 

1191 . 37052.38204 

37  CFR 

1  .  . -  rw7io 

PpopoMd  RuIm: 

2...- . 

. 39102 

10 . 

. 38994 

38  CFR 

2 . 

. 39152 

3  . 

. . „_37856 

14 . 

. 39152 

21 . 

. 38057 

36 . 

. 37857 

PropoMd  RuIm: 

3 . 

. 38104,  38106 

14 . 

. 39174 

21 . 

. 38106,  39488 

39  CFR 

233 . 

. 36598 

3001.... 

. 38975 

40  CFR 

51 . 

. 38816 

52 . 

...37421,  37423,  37426, 

37658, 38058, 38060, 38816, 

39445 

82 . 

. 36516 

85 . 

. 36871 

131 . 

. 36141 

180 . 

. 36358, 

36359,  37861,38977,  38980, 

39153 

185 . 

. 36358,  37862 

186 . 

. 37867 

228 . 

. 35884 

260 . 

. 38816 

266 . 

. 38816 

414 . 

. 36872 

PropoMd  RuIm: 

Ch.  1... 

. 37450.  37991,  38546 

52 . 

....36905,  37450,  37453, 

38108,38326 

63 . 

. 37778 

81 . 

....36908,  37453,  38108, 

38331 

82 . 

. 38735 

88 . 

. . . 35420 

180 . 

. 36366,  37893 

186 . 

. 36366,  39180 

261 . 

. 36367 

300 . 

. 37693 

372 . 

. 36180 

42  CFR 

405 . 

. 37994 

414 . 

. 37994 

417 . 

. 38062 

435 . 

. 39092 

436 . 

. 39092 

493 . 

. 39154 

PropoMd  RuIm: 

51a . 

. 38995 

417 . 

. 38170 

43  CFR 

3730... 

. 38186 

3820... 

. 38186 

3830... 

. 38186 

3850... 

. . . 38186 
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11 . 

. 39328 

iii 
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6983 . 38602 

6986 . 35408 

6988 . 35409 

6988. - 38083 

44CFR 

65 . 38303.  38305 
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354 — . 35770 
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67 . . 38333 

45CFR 
PropoMd  RuIm; 

400 . 39181 

1602 . . . 36910 

46CFR 

170  . 36601 

502 . 38648 

PropoMd  RuIm; 

15 . 36914 

171  . 36374 

47CFR 

1  . . 36142,  37867.  38634 

2  . 37429 

15 . 37429 

34  . 36142 

35  . 36142 

43 . 36142 

61 . 36143,  36145,  38536 

64  . 36143 

65  . 36145 

69 . 36143,  36145 

73 . 35409,  35410,  37431. 

38087, 38088. 38534, 38536 

76 . 36604. 

38088,  39184,  39185 

90 . 36362,  38537,  39450 

PropoMd  Rul*s: 

Ch.  1 . 36630 

61 . 37894 

73 . 35420.  35421,  36184, 

36374, 36375, 36376, 37455, 
37696, 38111, 38547, 38548. 

39493, 39494 

76 . 39184,  39185 

90 . 38549 

48CFR 

2 . 37868 

904 . 36363 

906 . 36363 

913 . 36363 

915  . 36363 

916  . 36363 

919 . 36363 

922 . 36149,  36363 

935 . 37868 

937 . 36149 

952 . 36149,  36363 

970 . 36149,  36383 

PropoMd  RuIm; 

909 . ; . 38340 

917  . 36918 

952 . 38340 

970 . 38340 

1823 . 37697 

1852 . 37697 

49  CFR 

37 . 38204 

218 . 36605 

229 . 36605 
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541  . 36376 

571 . 36152,  36615 

604 . 36894 

PropoMd  RuIm: 

37 . 37052 

171  . 36920,37612,  38111 

172  . 37612 

173  . 37612 

174  . 37612 

177 . 37612 

179 . 37612 

390 . 37895 

302 . 37900 

393 . 37900 

542  . 38999 


543 . 35422 

571 . 38346 

50CFR 

17 . 35887,  37432 

227 . 38537 

85 . 36619 

285 . 36154  . 

380 . 39451 

611 . 30167 

625 . 35891 

630 . 37443 

640 . 36981 

646 . 35895,  36155,  38813 

655 . 38977 


658 . 35897 

661  . 39161 

662  . 38726 

671  . 36900,  38727 

672  . 35897,  37660,  37870, 

37871, 38167, 39456, 39457 

675 . 35897,  37660,  39162 

PropoMd  RuIm: 

17 . 36184, 

36379,  36387,  39495 
36924, 37699, 38549, 38552, 
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20 . 37828 

23  . 38112 

24  . 36925,  39003 

226 . 38553 


227 . 38554 

642 . 36632 

659 . 37456 

669 . 39186 


LIST  OF  PUBLIC  LAWS 


Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  irKlusion 
In  toda/s  List  of  Public 
Laws. 

Last  List  July  22,  1993 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Order  Processing  Code; 

♦  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


□  YES  ,  enter  my  subscription(s)  as  follows: 


Charge  your  order. 

ffs  Easy!  ISBkIIbHH 
To  fax  your  orders  (202)  512-2233 


subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


(Str^  address) 


Please  Choose  Method  of  Payment: 

EH  Check  Finable  to  the  Superintendent  of  Documents 
EH  GPO  Deposit  Account  I  I  I  I  I  jj-n 
□  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  EH  EH 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Document 

Drafting 

Handbmk 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code;  *5133  .  Charge  your  order. 

It’s  easy! 

X  please  send  me  the  following  indicated  publications;  To  fax  your  orders  and  Inquiries -(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


3.  Please  choose  method  of  payment: 

CH  Check  payable  to  the  Superintendent  of  Documents 

CH  GPO  Deposit  Account  I  I  1  I  I  I  I  I  ~  EH 

□  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  M  I  I 

Thank  you  for  your  order! 


L 


± 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


(Signature) 

4.  Mail  Tb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev  12/91) 


Guide  to 
Record 
Retention 
Requirennents 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (IJ  what  records  must  be  kept.  (2)  who  miist 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatt^  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFRJ  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 

Omai  Procmilnt  Ood»-  P3 


♦ 

□  YES,  please  send  me  the  following: 


Charge  your  order. 

n^Eaayt 


To  fax  your  orders  (202)  512-2250 


_ copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 

S/N  069-000-00046-1  at  $15.00  each. 

_ copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE.  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  my  order  is  $ _ _  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Compai^  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  Hne) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  [H  Q 


Please  Choose  Method  of  Payment: 

EH  Check  PE^ble  to  the  Superintendent  of  Documents 

1 _ 1  GPO  Detx>sit  Account  1 _ 1 _ 1 _ L 

TTTD-n 

ED  VISA  or  MasterCard  Account 

r  1  1  M  1  1  M  1  M  1  1  II  1  1  1  1  1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(SV3) 

Mail  To:  New  Orders,  Superintendent  ttf  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 


Annual  volume*  containing  the  public  message* 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 


Volumes  for  the  following  year*  are  available:  other 
volumes  not  listed  are  out  of  print. 


Ronald  Reagan 


.438.00 


Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Book  1) . 

1963 

(Book  11) . 

1904 

(Book  I) . 

. 431.00 

. 432.00 

. 43640 

1904 

(Book  II) . 

. 436.00 

1905 

(Book  1) 

. 434.00 

1905 

(Book  II) . 

. 43040 

1906 

(Book  1) . 

. $37.00 

1906 

(Book  II) . 

_ $3540 

1907 

(RmOc  I)  . 

_ 43340 

1987 

(Book  II) . 

. „.43540 

1988 

(Book  I) . 

. 439.00 

Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  fbflowing  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  aruJ  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basts,  is  published  in  24x 
microfiche  format  and  the  current 
year’s  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year  $353.00 
Six  months:  $176.50 

Code  of  Federal  Regulations: 
Current  year  (as  issued):  $223.00 


Superintendent  of  Documents  Subscriptions  Order  Form 


♦  5348 


□  YES, 


please  send  me  the  follov^ing  indicated  subscriptions: 


Charge  your  order. 

ITa  easy! 


Qit9>  ontws  may  b«  nliphon«d  >o  ti>  6PO  ordw 
dMk  al  (202)  783-3238  horn  SiX)  a-m.  to  4M)  p.m. 
■■atom  Unto,  Monday-Friday  (axcapl  bolid^) 


24i  MCROFtCHE  FORMAT: 

_ Federal  Register.  _ One  year  S353.00  _ Six  nwnttie:  $176.50 


_ Code  01  Federal  Regulations: 


_ Ow  year  $223.00 


1.  The  total  cost  of  my  order  is  $ _ .  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 

International  customers  please  add  25%. 

Ptease  Type  or  Print 


2 _ 

(Company  or  personal  name) 

(Additional  address/anention  line) 

(Street  address) 

(CityTaSeT^’C^ej 

i _ ) _ _ 

(Daytirae  phane  MKhidinf  area  code) 

4.  Mail  To:  Superintendent  of  Documents,  Government 


3.  Please  choose  method  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 
I  I  GPO  Deposit  Account  I  I  i  I  i  I  I  i~l  I 
I  I  VISA  or  MasterCard  Account 


I  n  r  f  [  ]  1  1  1 

11 1  III  1 rr (1 

(Credit  card  expiration  date) 

TboHk  you  for  your  order! 

(Signature) 

Office,  Washington,  D.C.  20402-9371  (Rev.  10«2) 
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